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Introduction

The Juvenile Law C enter has revised and updated its Judicial De skbook, first published in
1986, to provide a current survey and review of the statutes and judicial decisions governing
dependency court practice in Pennsylvania. Since the publication of the Third Edition in 1995,
Pennsylvania’s Juvenile Act has been amended to conform to the requirements of the Federal
Adoption and Safe Families Act of 1997 (ASFA). Recent case law, applying and interpreting these
new provisions of the Juvenile Act, addresses issues raised by the imposition of strict time lines for
moving dependent children out of foster care or other temporary placem ents, and into permanent,
stable living situations, either through reunification with their natural family, adoption or other
statutorily designated arrangements. The amended legislation requires greater judicial oversight of
children and fam ilies u nder court jurisdiction and greater exercise of judicial authority ove r state
and local agencies to ensure safe, permanent outcomes for children. The Deskbook provides the
courts, other judicial officers and those that work within the system, a picture of statutory mandates
and case law pertinent to the practice of child welfare law in Pennsylvania. The De skbook also
provides guidelines for the conduct of hearings at various stages of dependency proceedings.

Part I of the Deskbook describes the legislation that governs the dependency system and
points out significant legislative changes that effect court practice. Th is section addresses the role
of attorneys and guardians ad litem and the role judges must take to assure effective assistance of
counsel to parties in the dependency system.

Pa rt II of th e D eskbook examines the various bases for dependency jurisdiction. T his
section of the Deskbook considers the statutes and case law that apply to dependent children and
provides suggestions for conducting hearings, which determine the status and placement of
dependent children. Case law related to third party standing and visitation issues that may arise at
various stages of dependency hearings is also discussed in this section.

Pa rt III of th e D eskbook sets out the rights of de pendent older youth.

Pa rt IV examines the rights of dependent children to health care and education.

Re ports by both governmental and private entities, written since the passage of A SF A, cite
judicial leadership as essential to refo rm efforts. Everyday, courts in Pe nnsylvania hear child
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welfare dependency cases and m ake decisions that affect the lives of children and their fa milies.
Courts must operate to protect children from further harm and make decisions for their future in a
timely manner. Juvenile Law Center’s Deskbook can serve as a valuable resource to those who
work to balance the needs of children and families and the requirements of the law.
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Part I
Section One
I. Federal and State Child Welfare and Adoption Legislation

A. Federal Law : An Overview

The Adoption Assistance and Child W elfare Act of 1980, 42 U.S.C. §§ 608, 620-628, 670676 (AAC W A), the Federal Adoption and Safe Families Act of 1 997, 42 U.S .C. §§ 671(a)(15)
(ASFA) and the Foster Care Independence Act (Pub. L. No 106-169) (the Chafee Act) are the
three m ajor fed eral laws governing child welfare.

AACW A uses fiscal incentives provided to the states with an aim toward reducing the
unnecessary placement of children in foster care. The concept of reasonable efforts was a
cornerstone of the 1980 Act. For every child receiving federally funded foster care maintenance
payments under T itle IV-E o f the So cial Security Act, each state’s child welfare agency had to
establish service programs and make reasonable efforts to prevent placem ent of children or to
reunify families.

ASFA is intended to shorten the time children spend in foster care and to speed the
process of a doption so that children, who cannot be reunified with their fa milies, a re m oved to
other permanent, family settings as quickly as possible. In adopting ASFA, Congress modified, but
did not elim inate, the reasonable efforts requirem ent of th e 1980 A ct. However, C ongress did
conclude that there are som e cases in which reasonable e fforts should n ot be ma de to reunify
children with dangerous adults or adults otherwise incompetent to parent. Congress enacted
AS FA to identify certain situation s tha t it defined as aggravated circum stan ces under which a court
might determ ine that fam ily reunification efforts are not required. Un der AS FA , reasonable efforts
were expanded to require efforts to finalize a permanent placement for children for whom
reunification is not the permanent plan. 42 U.S.C. §671(a)(15)(C) & (E). ASFA set shorter timelimits for a child’s s tay in foster-care. To forw ard AS FA ’s key goal of perm anency, the state
agency must move to terminate parental rights and seek adoption or other permanent alternatives
for a child who has been in foster care for 1 5 of the past 22 m onths. AS FA allows agencies to
engage in “concurrent planning,” in which two permanency goals, such as family reunification and
adoption plann ing, are pursued at the sam e time. 42 U.S .C. §671(a)(15)(F). These provision s are
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intended to prevent children from languishing in foster care and to ensure the availability of a safe,
permanent home.

The Chafee Act has, as its primary purpose, reforming and expanding independent living
programs for older youth in foster care and helping youth become se lf-sufficient. The Ch afee Act
focuses on ensuring the provision of services to help older youth obtain high-school diplomas,
vocational training, job placement, training in daily living skills, substance abuse prevention and
preventative health activities. See Part III, Section One for a more detailed discussion of the
Ch afe e A ct.

What are the main principles of federal law?

Together, the 1980 A ct, ASF A a nd the Ch afe e A ct should be applied to ensure that:

•

Children who can be protected in their own homes are not placed in foster care.

•

Re asonable efforts are m ade to reunify fa milies u nless the court determines that such efforts
need not be made in accordance with ASFA and state law.

•

Re asonable efforts are m ade to finalize perm anent placements for children who are unable to
return to their families.

•

Older you th are provided the services and assistance necessary to transition out of foster-care
and becom e self-sufficient.

B. State Law: An Overview

The Juvenile Act, (Act 333), 42 P a. C .S. § 6301 (2000 & S upp. 2003), and the Ch ild
Pro tective S ervices Law, (Ac t 124), 23 P a. C .S. §6301(2000), govern child abuse and neglect. 1
The Juvenile Act was first propounded in 1972 as part of a trend to grant children a variety of
constitutional protections. The Act provides the Commonwealth with authority to intervene in the
lives of children who arguably need state protections. Co urts have noted that the authority to
intervene must be balanced against the rights of families to be free of state intrusion. Se e, e.g., In
1

A full comparison of the two statutes can be found in JLC’s publication Child Abuse and the Law, Sixth Edition.
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the Interest of LaRue, 366 A. 2d 1271 (Pa. Super. Ct. 1976); 42 Pa. C.S. §6301(b)(1). In 1998,
the Pe nnsylvania General Assembly passed A ct 126, which am ended the Juvenile Act to
incorporate the requirements of ASFA, including planning for permanent placement of children and
limita tion of th e tim e children may spend in foster care placem ents. T he General Assembly
adopted additional changes in 2002. This Deskbook, in the main, addresses child welfare and
dependency as it is governed by the Juvenile Act in conjunction with federal mandates.

The Child Protective Services Law (Act 124) (CPSL) is primarily a reporting statute and was
enacted in 1975 in response to a national effort to increase reporting of child abuse. The CPSL
integrates the reporting, investigating and recording of child abuse and a lso provides for the swift
delivery of protective services. The CPSL was amended in 1998 to expand the time period for
maintaining reports of suspected child abuse and expanding the number of matters to be referred
by county children and youth agencies to law enforcement officials for investigation.2

The Adoption Act, 23 Pa. C.S. §2501, governs termination of parental rights and adoption,
a critical component of pe rmanency planning fo r dependent children who cannot be reunified with
their families.3

W hat are the main principles o f the Juven ile Act?

Like the releva nt fe deral statutes, the Juvenile Act should be applied to ensure that:

•

Children who can be protected in their own homes are not placed in foster care.

•

Re asonable efforts are m ade to reunify fa milies u nless the court determines that such efforts
need not be made in accordance with the aggravated circumstances provisions of ASFA and
the Juvenile Act.

•

Re asonable efforts are m ade to finalize perm anent placements for children who are unable to
return to their families.

•

Older you th are provided the services and assistance necessary to transition out of foster-care
and becom e self-sufficient.
2
3

A full discussion of the CPSL can be found in JLC’s publication Child Abuse and the Law, Sixth Edition.
See JLC’s publication Adoption of Dependent Children in Pennsylvania
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Section 6301(b) of the Juvenile Act provides that the Act shall be interpreted and construed
to effectuate the following purposes: “(1) To preserve the unity of the family whenever possible or
to provide another alternative permanent family when the unity of the family cannot be maintained.
(1.1) To provide for the care, protection, safety and wholesome mental and physical development
of children coming within the provisions of th is chapter.”

To effectuate this purpose the Juvenile Act adopts the “perm anency,” reasonable efforts
and aggravated circumstances mandates of federal law. A short overview of th ese tenets follows.
Each is more fully explicated in the sections of the Deskbook describing the principles and law
applicable to dependency hearings.

II. The Main Tenets of Federal and State Statutes Governing Dependent Children:
Permanency, Reasonable Efforts and Aggravated Circumstances

W hat is perm ane ncy?

Federal and state laws seek to fa cilitate permanency for children who enter the child
welfare system. Permanency is a safe, enduring and nurturing home w here a child has the best
opportunity to estab lish relationships and reach his or her full potential. Perm anency, where
possible, should be accomplished within a child’s own family, but if that is impossible, it should be
accomplished in a fa mily setting. T he child’s p erm anent placement is intended to last indefinitely
and to give a child a supportive family which will provide a definitive legal and social status. In the
case of older children, particularly those in late adolescence, who will not be adopted or reunified
with the ir families of origin, pe rmanency m ust include a plan to pre pare the m to live independently,
as adults, without the assistance of th e child welfare system . Th e court and the children and youth
agency must strive to achieve permanency for each child in the dependency system.4

What does “reasonable efforts” mean?

The reasonable efforts language of the Adoption Assistance and Child W elfare Act of 1980
has been interpreted to require children and youth agencies to offer a fu ll range of services to
prevent children from being rem oved from their homes and placed into foster or other substitute
4

See, Making it Permanent, Reasonable Efforts to Finalize Permanency Plans for Foster Children, C. Fiermonte and
J. Renne, ABA Center for Children and the Law, 2002. This publication is an important resource for implementation
of the permanency and permanency planning requirements instituted by the passage of ASFA.
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care, or to enable the reunification of families a fter th e children’s removal. 42 U .S.C . § 671(a)(1 5).
ASFA expanded reasonable efforts to require that the agency, at a permanency hearing, secure a
finding from the court that it is making or has made reasonable efforts to finalize the child’s
permanency plan. See Office of Children, Youth and Families Bulletin No. 3130-01-01, "The
Revised Interim Implementation Guidelines for the Adoption and Safe Families Act (ASFA) of 1997
(Pu b. L. No . 105-89)," e ffective February 2, 2001, 28-29, 51 (“OCYF B ulletin N o.3130-01-01”).
Pe nnsylvania’s Juvenile Act was am ended on D ecem ber 9, 2002, by Act 215, to refle ct this
requirement.

W hat are reasonable efforts to prevent removal or secure reunification?

By law, children and youth agencies m ust provide a service if it is logically inc luded in
“reasonable efforts,” a term that is not defined in either federal or state legislation. The phrase has
been interpreted by the courts in Pennsylvania to require that cou nty agencies provide or ensure
the provision of service s, which will preserve fam ily unity whenever possible. See, e.g., In the
Inte res t of S .A.D ., 555 A .2d 123 (P a. S uper. C t. 1989) (Single m other voluntarily placed child in
care of agency; court found that getting mother “hooked up” with community services, providing a
bus pass and a m otel room through the S alva tion Arm y, not sufficie nt to comply with reasonable
efforts requirements.); In the Interest of James Feidler, 573 A.2d 587(Pa. Super. Ct. 1990)
(Ag ency m ust not only provide preventative a nd reunification services, but can be required to
provide services that are the province of other agencies). If the court finds that the agency
provide d appropriate service s and the parent failed to take advantage of the service s, the court will
find that the agency m et its duty to extend reasonable efforts to preserve the fa mily. In re Diaz,
669 A.2d 3 72 (Pa. Super. Ct. 19 95).

Guidelines exist in federal regulations that require states, in their state plans, to list
available pre-placement prevention and reunification services. 45 C .F.R . §§ 1357-11, 1357-15.
Pennsylvania law requires that every county children and youth agency provide four prevention or
reunification services. 55 P a. C ode § 3130.35. Th e language of th e C ode is laid out in full to
provide the c ourt with an easy refere nce to w hat the law requires of the agency and what the court
should, at a minimum, expect for the child and family that comes before the bench.

§3130.35. Placement prevention and reunification services.

7
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(1) C ounseling service. Su pportive and therapeutic activities provided to a child or a child’s fam ily
and directed at preventing or alleviating conditions, including crisis conditions, which present a risk
to the safety or well-being of the child by improving problem-solving and coping skills, interpersonal
function ing, the stability o f the fam ily, or the capacity of the fam ily to functio n independently.
(2) P arent education. Pra ctical education and training fo r parents in child care, child developm ent,
parent child relationships and the experience and responsibilities of parenthood.
(3) Homem aker/caretaker service. Home help, home care skills instruction and/or child care and
supervision provided to a child and the child’s family in the child’s home by a trained homemaker or
caretak er.
(4) Part day service. Care and supervision for a child for less than 24 hours per day provided
under a family service plan (FSP) to allow the child to remain in or return to the child’s own home.

The agency m ust also provide any service s the court may order to com ply with reasonable
efforts requirements. See 55 Pa. Code § 3130.38(a). The Pennsylvania Supreme Court held that
juvenile court dependency judges can order the agency to provide any and all the services “best
suited” to a child’s n eeds. In re Tameka M., 580 A. 2d 750 (Pa. 1990). Every judge and master
should take the time to determine what services would best enable the child to remain or be
reunited with his or her family, if services will achieve that result. The court should expect the
agency and others who work with the child and the fam ily to provide the court with a full list of a ll
services the child needs and to be familiar with all services, both private and public, that are or
should be available, including but not limited to, educational, health and recreational services.

What does “aggravated circumstances” mean?

A guiding principle of both federal and state child welfare legislation is the child’s health and
safety. In making reasonable efforts to prevent rem oval of a child or reunify a fa mily, the c hild’s
health and safe ty are param ount concerns. AS FA am endm ents, adopted by the Pe nnsylvania
General Assembly in its amendments to the Juvenile Act, now define particular situations or
offenses where no attempts need be made to reunite a child, who has been adjudicated
dependent, with his family. These situations arise when a court determines, by clear and
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convincing evidence, that a parent has subjected the child to aggravated circumstances 5 and
further determines that reasonable efforts need not be extended. 42 Pa. C. S. §6302.

The child welfare agency is required to file an aggravated circum stances petition if it
reasonably believes they exist. T he Juvenile Act states that “it shall file the appropriate petition...,”
and gives the agency a deadline of 21 days from its determination that aggravated circumstances
exist, to do so. 42 P a. C. S. § 6334(b) (2). However, even when aggravated circum stan ces are
fou nd, the judge retains discretion to determine that the agency extend reasonable efforts or, in
other words, provide service s, in an attempt to avoid separation of the child from the fam ily or to
reunite the family. If the totality of the circumstances calls for it, the court may order the provision
or continued provision of service s to the child and fam ily.

5

“Aggravated circumstances” are defined by the Juvenile Act as: “Any of the following circumstances: (1) The child
is in custody of a county agency and either: (i) the identity or whereabouts of the parents is unknown and cannot be
ascertained and the parent does not claim the child within three months of the date the child was taken into custody;
or (ii) the identity or whereabouts of the parents is known and the parents have failed to maintain substantial and
continuing contact with the child for a period of six months. (2) The child or another child of the parent has been the
victim of physical abuse resulting in serious bodily injury, sexual violence or aggravated physical neglect by the
parent. (3) The parent of the child has been convicted of any of the following offenses where the victim was a child: (i)
criminal homicide under 18 Pa.C.S. Ch. 25 (relating to criminal homicide); (ii) a felony under 18 Pa.C.S. § 2702
(relating to aggravated sexual assault), 3121 (relating to rape), 3122.1 (relating to statutory sexual assault), 3123
(relating to involuntary deviate sexual intercourse), 3123.1 (relating to sexual assault) or 3125 (relating to aggravated
indecent assault). (iii) a misdemeanor under 18 Pa.C.S. § 3126 (relating to indecent assault). (iv) an equivalent crime
in another jurisdiction. (4) The attempt, solicitation or conspiracy to commit any of the offenses set forth in paragraph
(3). (5) The parental rights of the parent have been involuntarily terminated with respect to a child of the parent.
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Part I
Section Two
I. The R ight to Repres enta tion in J uvenile Depe ndenc y Matters

An effective lawyer is necessary to ensure that a child’s rights and needs are met
throughout dependency proceedings. The history of a child’s right to counsel is set forth in the
Juvenile Law C enter’s publication, Promises Kept, P romises Broken: An Analysis of Children’s
Rig ht to Co unsel in Dependency Proceedings in Pennsylvania. Today, state law and ABA
standards exist which set forth criteria for quality representation in the dependency courts.

By ensuring the right to effective re presentation, the court will enhance its own ability to
determine the best course with respect to the child whose future well-being is at issue. Judges,
masters and hearing officers can guard against assembly-line justice and shoddy representation by
requiring that competent attorneys for all children and for their families are the norm and not the
exception in the dependency courts.

W hat is the right to counsel under the Juve nile Act? 6

(1)The rights of all parties (parents, legal guardians, children, and those standing in loco parentis)

In Pennsylvania, all parties in a dependency proceeding have the right to representation by
lega l counsel. 42 Pa. C. S. §63 37. The Juvenile A ct req uires that “counsel must be p rovided for a
child unless his parent, gu ardian, or cus todian is present in court an d affirma tively waive it.” Id.
However, if the interests of the parent, guardian or custodian conflict with the interests of the child,
waiver is not perm itted. Id. The courts in Pennsylvania have long recognized that, in a
dependency proceeding, the child’s interests will always conflict with the interests of the parent or
guardian and that a child m ust always have independent counsel. In Interest of Pernishek, 408
A.2 d 872 (Pa . Su per. Ct. 1979); Stapleton v. Dauphin County Child Care Service, 324 A.2d 562,
(Pa . Su per. Ct. 1974), reversed on other grounds, (citations omitted).

(2) The rights of children (Act 18) 42 Pa .C. S. §6311(Supp. 2003)

6

For a full discussion of issues relating to the representation of dependent children in Pennsylvania, see the Juvenile
Law Center’s publication: Promises Kept, Promises Broken: An Analysis of Children’s Right to Counsel in
Dependency Proceedings in Pennsylvania, 2001.
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In 2000, the P ennsylvania legislature amended the Juvenile Act to set forth specific
instances when attorneys, acting as guardians ad litem (“GAL ’s”), must be appointed for every
child and that every child is entitled to representation by a GAL at each and every stage of
dependency proceedings. The am endments included specific requirements that GAL’s must
confo rm to in their representation of de pendent children. 42 P a. C . S. §6311(Su pp. 2003). This
legislation aims for a consistently higher quality of representation for children in dependency
proceedings.

In full, Section 6311 of the Act provides:

§6311 Guardian ad litem for child in court proceedings.

(a) Appointment –W hen a proceeding, including a master’s hearing, has been initiated alleging
that the child is a dependent child under paragraph (1), (2), (3), (4) or (10) of the definition of
“Dependent child” in section 6302 (relating to definitions), the court shall appoint a guardian ad
litem to represent the legal interests and the “best interests” of the child. The guardian ad litem
must be an attorney at law.

(b) Pow ers and duties—T he guardian ad litem shall be charged with representation of the legal
interests and the best interests of the child at every stage of the proceedings and shall do all of the
following:

(1) Meet with the child, as soon as possible following appointment pursuant to section 6337
(relating to right to counsel) and on a regular basis thereafter, in a manner appropriate to the
child’s age and matu rity.

(2) On a timely basis, be given access to relevant court and county agency records, reports of
exam ination of th e parents or other custodian of the child pursuant to this chapter, and medical,
psychological and school records.

(3) Participate in all proceedings, including hearings before masters, and administrative hearings
and reviews to the degree necessary to adequately represent the child.

(4) Conduct such further investigation necessary to ascertain the facts.
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(5) Interview potential witnesses, including the child’s parents, caretakers and foster parents,
examine and cross-examine witnesses, and present witnesses and evidence necessary to protect
the best interests of the child.

(6) A t the earliest possible date, be advised by the county agency having legal custody of the child
of: (i) any plan to relocate the child or modify custody or visitation arrangements, including the
reasons therefore, prior to the relocation or change in custody or visitation; and (ii) any proceeding,
inve stigation or hearing under 23 P a C .S. C h. 63 (re lating to child protective service s) or this
chapter, directly affecting the child.

(7) Make specific recommendations to the court relating to the appropriateness and safety of the
child’s placement an d services necessary to a ddress the child’s needs and safety.

(8) Explain the proceedings to the child, to the extent appropriate given the child’s age, mental
condition and emotional condition.

(9) A dvise the court of the child’s w ishes, to the extent that they can be ascertained and present to
the court whatever evidence exists to support the child’s wishes. W hen appropriate because of the
age or mental and emotional condition of the child, determine to the fullest extent possible the
wishes of the child and communicate this inform ation to the court. A difference between the child’s
wishes under this paragraph and the recommendations under paragraph (7) shall not be
considered a conflict of interest for the guardian ad litem.7

7

The enhancements that come from requiring greater thoroughness and more professionalism may well be
undermined by the confusion in Act 18 over the GAL’s role. Act 18 requires that, in the majority of cases, the attorney
appointed to represent the child be appointed as a guardian ad litem (GAL) who is charged with representing both the
best interests and the legal interests of the child to the court. JLC opposes that confounding of the GAL-lawyer
function. Historically, a GAL is an individual appointed by the court to represent only the best interests of the child.
GALs are authorized to substitute their judgment for that of their clients no matter how old or mature. Since the
passage of Act 18, there has been much discussion about the constitutionality of the Act, as it impermissibly regulates
the practice of law by imposing on GALs the duty to represent both a child’s legal interests and his best interests
despite potential conflicts of interest. Though that particular provision of Act 18 is controversial, the intent to raise the
overall quality of lawyering for dependent children by requiring that the attorneys representing these children meet
minimum practice requirements is applauded for its efforts to raise the overall quality of lawyering for dependent
children.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

13

When should counsel be appointed?

(1) The rights of children

Children who are taken into protective custody must be provided counsel at the 72-hour
hearing. The right exists at all stages of dependency proceedings. 42 Pa. C. S. §6337(2000). For
all other children, attorneys should be appointed to represent them as soon as the dependency
petition is filed. Early appointment is necessary if the mandates of A ct 18 are to be followed. Early
appointm ent is necessary to avoid delay in the proceedings, which is almost always a detrim ent,
particularly to young children.

Ch ildren also have a right to counsel pursuant to Pennsylvania’s Ad option Act. A child is
guaranteed the right to counsel in an involuntary termination proceeding which is being contested
by one or both parents. 23 P a. C . S. §2313. See In re J.J.F., 729 A.2d 79 (Pa. Super. Ct. 199 9);
In re M.T, 607 A .2d 271, 276 (Pa . Su per. Ct. 1992).

(2) The rights of all parties (parents, legal guardians, children, and those standing in loco parentis)

At e ach and every hearing, parents or other parties m ust be apprised of th eir right to
counsel. The ten-day adjudicatory hearing may be delayed to ensure that a parent is afforded the
right to counsel. In the Inte res t of S .N.W ., 524 A.2d 514 (Pa. Super. Ct. 1987). Section 2313 of
the Adoption Act was amended in 1992 to provide a parent, whose rights are subject to termination
in an involuntary termination proceeding, the right to counsel. 23 P a. C . S. §2313(a.1).

It is incumbent upon the court to ensure that all parties are represented by counsel at the
outset of dependency matters. It is not clear that this right is always afforded in a timely manner.
In the Adoption of M.E.P ., 825 A .2d 1266(Pa . Su per.Ct. 2003) (From the Su perior C ourt’s
opinion, it appears that counsel was only appointed for the mother, father and child after a goal of
adoption replaced the goal of reu nification and a termination hearing was set to com mence. Th is
occurred more than two years after M.E.P. was placed in foster care). Parents or those standing in
loco parentis should be discouraged from waiving their right to counsel. A knowledgeable attorney
can elucidate his or her client’s circumstances, thus enabling the court to make more informed
decisions on behalf of the child.
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Ho w can th e cou rt insure th at all parties un dersta nd the ir right to coun sel?

All parties have the right to

The judge or master must tell
each party at each hearing:

representation. If they cannot afford to hire an
attorney, parties have a right to have counsel
appointed for them. All parties, including

•

parents, guardians and legal custodians, must
be informed of th eir right to counsel and their

•

right to have counsel appointed for them if they
cannot afford counsel. This instruction must be
give n at the beginning of ea ch hearing. T his

•

instruction must be give n in a m eaningfu l way.

You have the right to be represented by an
attorney.
An attorney will help you understand your
rights with respect to the hearing that will take
place today and any decisions the court may
make today.
If you cannot afford an attorney, an attorney
will be provided for you without charge.

In Interest of Michael Y ., 530 A.2d 115 (Pa.
Super. Ct. 1987)(In determining whether trial
court’s explanation of right to counsel is sufficient, test is whether court’s instruction, taken as a
whole, conveys sufficie nt inform ation regarding benefits of counsel and makes it clear that party
who cannot afford counsel is entitled to court-a ppointed counsel without cost.)

Information regarding the right to counsel should be conveyed clearly and slowly, giving the
person being addressed a chance to ask questions and respond thoughtfu lly. The court should
make certain that all parties are before the bench and understand these rights befo re m oving on.
See In re Manuel, 566 A.2d 626 (Pa. Super. Ct. 19 89).

What are the remedies when counsel is ineffective?

The Superior Court has held that the right to counsel in dependency proceedings means
that all parties are entitled to the effective assistance of counsel, and that “ineffectiveness may be
alleged as a basis for a ppellate review.” In the Matter of J.P., 573 A.2d 1057, 10 61 (Pa. Super.
Ct. 1990) (en banc). Act 18 has codified certain param eters of effectiven ess, at least as applied to
counsel for children. Parents in dependency proceedings are also entitled to effective counsel who
will advocate zea lously on their beh alf.

The Adoption Act was amended in 1992 to provide for appointment of counsel for a parent
in an involuntary termination proceeding. 23 Pa. C. S. §2313. In the context of termination
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proceedings, the S uperior Court has provided a variety of interpre tations as to the rights of p arents
to effective counsel. In re Adoption of T.M.F., 573 A.2d 1 035 (Pa. Super. Ct. 198 9) (en banc)
(The court distinguishes ineffective counsel in criminal matters fro m ineffective counsel in
termination matters and applies the fundamental fairness doctrine, whereby, an allegation of
ineffectiveness is reviewed in light of the total record to determine whether, on the whole, the
parties received a fair hearing, the proof supports the decree by the standard of clear and
convincing evidence and whether counsel’s ineffective ness was the cause of a term ination decree.
Assertion of ineffectiveness is not a basis for remand or rehearing and even if there is a finding of
ineffectiveness on one or more aspects of the case, if the result would likely have been the same,
the term ination decree will not be changed.) (M ontem uro concurring and dissenting would apply
the same standard for determining ineffectiveness as is applied in other court proceedings. He
notes that there is “no substitute for competent legal counsel whose primary responsibility it has
alwa ys been to ferret ou t all facts of a case and bring them to the attention of the trial judge.”)
(Beck, concurring, finds a constitutional right to effective assistance of counsel in termination
proceedings. Relief, however, would be restricted to “instances in which a parent makes a strong
showing of ineffective assistance of counsel. The parent should come forward with evidence that
indicates that a high degree of likelihood exists that but for a n unprofe ssional error o n counsel’s
part, parental rights w ould no t have been term inated.”) Id., at 1055.

Do paren ts h ave th e rig ht to separate coun sel?

The Su perior C ourt quashed the appeal of indigent parents seeking reversal of a juve nile
court’s decision refusing to allow mother separate counsel where there was no evidence that
mother’s and fa ther’s interests were in conflict and where a dependency decision was still pe nding.
In re N.B ., 817 A .2d 530 (P a. S uper. C t. 2003).

II. The Court’s Role in Ensuring Effective Assistance of Counsel

What can the court do to encourage counsel to work effectively for parties in dependency
proceedings?

De spite codified standards for conduct by counsel for dependent children, all who work in
the dependency courts around the state are well-aware that deficiencies remain. The judge or the
master who observes counsel on a daily basis is best positioned to ensure that all parties to
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dependency proceedings are afforded effective a ssistance of counsel. Counsel appearing in
dependency court proceedings should represent their clients professionally, fully pre pared to
attend to the m atters that are befo re the court.

Ho w can th e cou rt w ork w ith a ttorneys to impro ve the qu ality o f co un sel?

•

Advocate for training for all attorneys who represent children.

•

Encourage attorneys for children in dependency proceedings to attend specialized training that
will prepare them to represent children, many of very young age, many who face extreme
challenges and many who are wholly dependent on the effectiveness and involvement of
advocates to ensure them a safe and productive future.

At a minimum, training should include the following:

•

Training on the requirements of the Juvenile Act and the ABA Standards of Practice for
Juvenile Court attorneys.

•

Training on specific techniques for interviewing/talking to a child-client.

•

Ed ucation on the m ultitude of systems that m ay im pact the life of th e child they represent,
including the special education system and the mental health system.

•

Training on the psychological/developmental issues that children present and the special
needs of abused and neglected children.

•

Training on the needs of young adults who will be transitioned out of the dependency system
and m ay require assistance in acquiring independent living skills

What specific inquiries might the court make before the hearing commences to determine
that the attorneys are prepared?

Prior to calling the parties into the courtroom, the judge or master may want to ask
attorneys the fo llowing questions, as appropriate to the age and condition of the child, prior to

Juvenile Law Center - PA Judicial Deskbook, 4th edition

17

beginning any hearing. W ith som e m odification, these same questions can be addressed to
attorneys for parents, guardians or legal custodians.

•

W hen did you m eet with your client?

•

Ho w m uch tim e did you spend with your client?

•

Did you explain to yo ur client th e issues tha t the court will b e addressing tod ay?

•

Have you obtained and reviewed all paperwork connected with your client’s case?

•

W hen did you m eet with the other parties and/or the attorneys for th e other parties in this
matter? Did you attend all family service plan meetings and case conferences?

•

Ha ve you interviewed the c hild’s p arents, guardian s, fos ter pa rents or o ther p ersons who are
familiar with the child’s circumstances?

•

W hat other investigation have you conducted regarding your client?

•

Have you been apprise d of county a gency plans for the child , including changes in custody,
visitation arra ngem ents, relocation to other fa cilities etc.?

•

Do you h ave ready a list of recom mendations for the child’s p lacement which you believe are
necessary to a ddress the child’s needs and issues re latin g to the child’s safety?

If the attorney is not prepared, the court will have to decide whether to postpone the
hearing or proceed with the matter under less then adequate conditions. But if the court becomes
known for requiring that attorneys in the courtroom must come prepared to answer the questions
set forth above in the affirmative, that courtroom w ill beco me a place where appropriate, effective
decisions regarding the lives of children are made.
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W hat training should the court require of itse lf?

The judges, m asters and hearing officers who oversee dependency proceedings should
also insist on regular training so that they can:

•

Learn the best ways to address the requirements of Act 18 in the dependency courts.

•

Learn the fun damentals of child development.

•

Understand the needs of children from infancy through early adulthood, the population that
they will serve.

•

Recognize and understand the various child and parent services that are available to those
who come before the bench.

•

Ke ep up-to-d ate on the changes in the law and profe ssional literature addressing child
dependency issues.

What can the court do to address the issues of attorney workload and compensation?

It behooves the juve nile court judge to play a role in ensuring that attorneys who appear in
his or her courtroom are adequately compensated and have manageable case loads. See the
Juvenile Law Center’s publication Promises Kept, P romises Broken: An Analysis of Children’s
Rig ht to Co unsel in Dependency Proceedings in Pennsylvania and A Report by Philadelphia’s
Public Interest Bar and Advocacy Community on Dependent Court Resources and the Need for
Judges. Bo th are available at www.jlc.org .
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Part I
Section Three
I. The Use of Masters, 42 Pa. C.S. §6305(b)(c) & (d)

The Juvenile Act provides for dependency court hearings to take place, in the first instance,
before a master. 42 Pa. C. S. §6305(b). Upon the conclusion of a hearing before a master, he or
she must transmit written findings and recommendations, which must be promptly given to the
parties, to the judge. 42 P a. C . S. §6305(c). T he same legal requirements that apply in a judge’s
courtroom app ly to a master. A m aster’s find ings a nd recom me nda tions in supp ort of a
dependency determination cannot be based upon vague stipulations without corroborating
testimony. In re A.S., 594 A.2d 714 (Pa. Super. Ct. 19 91).

In many counties, a master may be a family’s first introduction to the judicial system. The
master, as his or her first order of busine ss, mu st inform the pa rties that they are en titled to have
the matter heard by a judge. If a party objects to the m aster’s hearing the m atter, the hearing shall
be conducted by a judge. 42 Pa . C. S . §6305(b)(20 00). See In re A.S., 594 A.2d 714,717 (Pa.
Super. Ct. 1991) (Notice of right to hearing before a judge mandatory, but failure to so instruct
deem ed waived unless contested in a timely fashion.); In re R.W .J., 826 A .2d 10 (Pa . Su per. Ct.
2003) (mother’s request, after the adjudication hearing conducted by a master, to have the
permanency hearing before a jud ge, was honored). If cause is shown, a judge may ord er a
rehearing of a matter initially heard by a master. Otherwise, the findings and recommendations of
the master become an order of the court, upon written confirmation by the judge. 42 Pa. C. S.
§6305(d).

What is the role of the judge when masters are used?

The judge is ultimately responsible for reviewing and signing the findings of fact and
recommended orders of the master. It is therefore incumbent upon the judge to ensure that
masters receive training and continuing education both in the substantive and procedural aspects
of d ependency court practice. In m any counties, children enter the system through the m aster’s
doorway. The master may be the only judicial officer a child ever sees. A master must bring the
same skills, commitment and concern to the dependency courts as is expected of judges.
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The judge, who depends on a master to relieve some of the burden of an overcrowded
dependency court system , must:

•

Make sure that each master is fully trained in dependency law and procedure.

•

Set up model guidelines for the conduct of hearings, including timeframes, sample questions
and forms of orders.

•

Meet regularly with the masters to ensure that any issues or problems are addressed early and
adequately.

•

Ma ke sure that m asters approach each case fu lly prepared to ensure the rights of all parties, to
hear testimony, to listen to and understand the facts presented, and to make fully informed
recom mendations in an articulate fo rm of order.

What should a master do to ensure the parties of their rights?

A master must follow the same procedures that a judge employs in the courtroom. Outlines
for conducting dependency court hearings are set forth in Part II of this Deskbook. At a minimum,
a master should:

•

Inform the parties that they have a right to have their case heard by a judge.

•

Inform the parties that they have the right to an attorney, explain the benefits of exercising that
right and inform them that if they cannot afford an attorney, one will be provided for them
without charge.

•

Inform the parties that they have the right to have the hearing recorded.

•

Pro vide the parties with a copy of the findings of fact and com pleted order he or she intends to
forward to the judge for signature.

•

Ensure that a copy of the signed order is supplied to all parties as soon as possible.
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A m aster’s hearing room should be equipped with sufficie nt space to perm it the parties, their
attorneys, witnesses, foster parents, pre-adoptive p arents and other necessary persons to
participate fully in the proceedings.

Is a transcript required in dependency proceedings heard by a master? 42 Pa. C.S. §6336(c)

W hile a transcript of the proceedings is not required by the Juvenile Act, a party may
request that a hearing be recorded by appropriate means. Therefore, each hearing facility used by
a master should be equipped with stenographic or taping equipment. If not, a master must take
notes to ensure that “full minutes” of the hearing are available. 42 Pa. C. S. §6336. The Superior
Co urt has recently held that “it is incum bent upon the courts of common pleas throughout this
Comm onwealth to ensure that a transcript exists of any hearing, before a master or judge that
adjudicates a change of plac em ent goa l with regard to a dependent juven ile.” In the Interest of
J.H ., 788 A.2d 1006, 10 09 (Pa. Super. Ct. 20 01). A tran script of every dependency court
proceeding, including those which take place before masters, would benefit both the courts and the
parties.

II. Cases Involving Issues Pertaining to the Use of Masters:

In re R.W .J., 826 A.2d 10 (Pa. Super. Ct. 2003). Master filed findings and recommendations of
dependency and fou nd reasonable the agency’s d ecision not to offer services and to place infan t in
foster care from the time of rele ase fro m the hospital. A permanency hearing was scheduled within
14 days and at mo ther’s request the matter w as held be fore a jud ge rathe r than the m aster.

In th e Intere st o f J.H ., 788 A.2d 1006 (Pa. Super. Ct. 200 1). Case remanded for evidentiary
hearing. The master’s hearing was conducted with a recording and, without a transcript or a trial
court opinion, the appellate court could not determine whether the lower court abused its discretion
in m aking its determination to change the child’s perm anency goal.

In re A.S ., 594 A .2d 714 (P a. S uper. C t. 1991). Ma ster’s failure to advise parties of th eir right to
have the matter heard by a judge and extensive ex parte contact with the agency required reversal
of the order continuing the youth in foster care.
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Part II
Section One
I. Dependency Court Jurisdiction

Ch ildren m ay com e within the jurisdiction of th e dependency courts for a variety of rea sons.
“Generally, the basis for dependency jurisdiction is the failure of a parent or guardian to provide a
home for a ch ild in which a child can be adequately care d for and protec ted.” Representing the
Child Client ¶ 4.03. In Pennsylvania, to put it simply, the court is faced with two questions in its
inquiry into whether a child is without proper care and control and, therefore, dependent: “(1) Is the
child at this moment without proper care and control? (2) If so, is such care and control
imm ediately available?” In re J.C., T.C., H.C., K.K. & E.K., 603 A .2d 627, 628 (Pa . Su per. Ct.
1992) (emphasis in text).

Lack of a dequate care m ay be the result of deliberate acts of a buse or abandonment,
negligent acts, a parent’s mental illness or disability or a physical or psychological impairment of
the child that requires special care the parent is unable to provide.

How does the Juvenile Act define dependency? 42 Pa. C.S. §6302 (Supp. 2003)

The Juvenile Act defines a dependent child as coming within the following ten categories:

•

A child who lacks proper parental care or control;

•

A child who has been placed for care or adoption in violation of the law;

•

A child who has been abandoned;

•

A child who is without a parent, guardian or legal custodian;

•

A child who is habitually, and without justification, truant fro m school;

•

A child who has committed a specific act or acts of habitual disobedience and is ungovernable;

•

A child who is under the age of ten and has committed a delinquent act;

•

A child who has been adjudicated dependent previously and is under the jurisdiction of the
court and is ungovernable;

•

A child refe rred pursuant to an inform al adjustm ent and who commits an act which defines him
as ungovernable; and
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A child who is born to a parent whose parental rights with regard to another child have been
involuntarily terminated under 23 Pa. C.S. §2511 within three years immediately preceding the
child’s birth and the parent’s conduct poses a risk to the child.

W hat are so me sp ecific circum stan ces that m ay result in a find ing o f dep end enc y?

Each and every child who comes into the courtroom brings with him a unique set of
circumstances. The Juvenile Act categorizes specific conditions or actions which may require the
judge or m aster to determ ine that a child is dependent and that the state m ust become involved to
protect that child. Most of the cases that come before the bench will fall under the following
categories:

A. Neglect/Failure to Thrive

Ne glect, at its essence, is the failure to provide adequate food, clothing a nd shelter for a
child. Neglect does not exist merely because the conditions in the home a re offensive to a case
worker or other social service agency representative. A diagnosis of “failure to thrive” often leads
to the filing of a dependency petition for neglect. Failure to thrive is defined as decelerated or
arrested physical growth or a downward change in growth associated with poor developmental and
em otional functioning. See In re J.A .S., 820 A .2d 774, 777 (Pa . Su per. Ct. 2003). “Fa ilure to
thrive” cases ofte n include facts evide ncing parental incapacity. In re J.T., 817 A.2d 505 (Pa.
Su per. Ct. 2002); In the Intere st o f C.J.R ., 782 A .2d 568 (P a. S uper.C t. 2001); In the Interest of
T.M., 689 A.2d 954 (Pa. Super. Ct. 19 97).

Failure to provide children with adequate medical care, even when a religious reason for
the failure is alleged, provides a basis for a child’s removal from parental custody for neglect and
may subject parents to crim inal prosecution. Comm onwealth v. Foster, 764 A.2d 1076 (Pa.
Super. Ct. 20 00).

B. Abuse—Physical, Sexual and Emotional

Pennsylvania, pursuant to the Child Abuse Prevention and Treatment Act, 42 U.S.C. §§
5101-18e, has set up a child abuse reporting system . A thorough discussion of Pennsylvania’s
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child abuse statute can be fo und in the Juvenile Law C enter’s publication, Child Abuse and the
Law, Sixth Edition.

Physical Abuse: Physica l abuse is ofte n the basis for rem oving a child from a parent’s
custody. In Pe nnsylvania, p hysical child abuse is defined as “a ny re cent a ct or failure to act by a
perpetrator which causes non-accidental serious physical injury to a child under 18 years of a ge.”
23 Pa. C.S. §6303(b)(1)(i). Instances of physical abuse are not as clear cut as they may at first
seem and the courts m ay be confron ted with a variety of issues stemming from physica l injuries to
a child. Ph ysica l injuries may be the result of long-term maltreatm ent or a one-tim e beating. In the
Matter of C .R.S ., 696 A.2d 840 (Pa. Super. Ct. 1997) (question of whether injuries were incurred
while attem pting to res uscitate child with a pnea or were the re sult of shaken baby syndrome).

Co rporal punishment is one controversial issu e that a dependency court judge may have to
confront. In 2002, the Pennsylvania Supreme Court articulated a new standard, applying criminal
negligence criterion, to determine whether parental discipline that caused physica l injury was, in
fact, child abuse. P.R. v. Departm ent o f Public W elfare, 808 A .2d 478 (P a. 2002). A pplying this
standard, findings of child abuse were overturn ed in two S uperior Court cases in 2003. J.B. and
S.R. v. Departm ent o f Public W elfare, 824 A .2d 342 (P a. C mmw. C t. 2003); R.P. v. Department
of Public Welfare, 820 A.2d 882 (Pa. Cm mw. Ct. 200 3).

Sexual Abuse: Child sexual abuse has been defined to require two elements: (1) sexual
activities involving children and (2) an “abusive condition’ such as coercion or a large age gap
between the participants, indicating a lack of consensuality.” David Finkelhor, Current Information
of the Scope and N ature of Child Sexual Abuse, 4 The Future of Children 31, 32 (Su mmer/F all
1994). Sexual abuse is defined in Pennsylvania’s Child Protective Services Law codified at 23 Pa.
C.S . §6303(a) and (b)(1)(ii). Proof o f sexual abuse may require the testim ony of m ultiple
witnesses. See In th e Matte r of B.R ., 596 A.2d 1120, 1123 (Pa. Super. Ct. 1991) (testimony of
two teachers, em ergency room physicia n and child sufficient to uphold finding of sexual abuse).
See also, In re Child M., 681 A.2d 793 (Pa. Super. Ct. 1996). If corroborated, a child’s direct
testimony is not required to deny exp ungement of a n indicated report of s exual abuse. A.O. v.
Departm ent o f Public W elfare, 838 A.2d 35 (Pa. Cmmw. Ct. 200 3).

Emotional or Psychological Abuse: Em otional or psychological abuse m ay m anifest itself
physically, however, it may be difficult to determine because its effects are cumulative and may be
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the re sult of be havior on the parents’ part that takes place over a period of yea rs. A report
prepared for pediatricians and republished in Children and the Law, 2n d ed., Ab rams & Ram sey,
page 328, provides in part: “Psychological maltreatment of children occurs when a person
conveys to a child that he or she is worthless, flawed, unloved, unwanted, endangered, or only of
value in m eeting another’s needs. T he perpetrator may spurn, terrorize , isolate, or ignore or impair
the child’s socialization.” The report lists behaviors that may constitute psychological
maltreatm ent. Pennsylvania law permits a finding of e motional abuse of children. In the Matter of
J.K. and J.K., 825 A.2d 1277 (Pa. Super. Ct. 200 3) (find ing m ade of em otional ab use and court
suspended direct contact between m other and children until contact approved by mental health
professional). See also, 23 P a. C.S. §6303(a) and (b)(1)(iii).

C. P arental Inca pacity

The Juvenile Act does not explicitly define a parent’s physical or mental incapacity as
leading to a determination of child dependency. However, when a parent is unable to provide a
home fo r her child due to his or her physica l or m ental illne ss or because of a bsence due to
circum stances such as incarceration, the court m ay find a child dependent. In re J.A .S., 820 A.2d
774 (Pa. Super. Ct. 2003). In 1999, a superior court panel held that the Americans with Disabilities
Act does not apply to dependency or term ination of p arental rights cases. In re A.P., 728 A.2d 375
(Pa. Super. Ct. 19 99).

D. Truancy and Habitual Disobedience/Ungovernable Children

The Juvenile Act places children, who are in violation of what have also been termed status
offenses, within the jurisdiction of the dependency courts. A status offense is an act of non-criminal
misbehavior committed by a person under the age of majority. Such acts include truancy from
school, running away from home or unsecured detention facilities, and failure to obey lawful and
reason able parental dem ands . Historically, truancy, ungovernability and other status offenses have
been shifted b etween the delinquency courts, the m ental health system and the child welfare
arena. In Pe nnsylvania, the law re quires that the se children be dealt with in the child welfare
system.

Section 6302(5) of the Juvenile Act allows a petition seeking adjudication as a dependent
child for a child, who, “while subject to compulsory school attendance is habitually and without
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justification truant from school.” Section 6302(6) of the act provides that a child may be
adjudicated dependent if he or she “has comm itted a specific act or acts of habitual disobedience
of th e reasonable and lawful com mands of h is parent, guardian or other custodian and who is
ungovernable and fo und to be in need of care, treatm ent or supervision.”

Ad judication as a result of truancy can lead to loss of pa rental custody of children. In re
E.P ., J.P., & E .P., 841 A .2d 128 (P a. S uper. C t. 2003); In the Interest of James Feidler, 573 A.2d
587 (Pa. Super. Ct. 1990). In In re K.A.D., 779 A.2d 540 (Pa. Super. Ct. 2001), the court refused
to overturn a dependency determination, based upon a finding of ungovernability and truancy
where a non-custodial father alleged his readiness to take custody of the fifteen-year-old. The
mother, the custodial parent, had sought the help of children and youth services because of the
child’s behavior. The court analyzed the matter in terms of whether the child was in need of care,
treatment and supervision. Finding that she was, the court upheld the determination of
dependency, but left the child in mother’s custodial care.

One court has noted that a substantial number of dependency petitions are brought by
parents who throw up their hands and give u p on children whom they view as ungovernable. In
the Inte res t of Michael Y, 530 A .2d 115, 119 (Pa . Su per Ct. 1987). See also, In re A.S ., 594 A.2d
714 (P a. S uper. C t. 1991). In these instances, it is the court that m ust distinguish that child who is
merely difficult from that child whose behavior is so egregious as to warrant adjudication as a
dependent child. The court must take the time to examine the facts that bring the child and his or
her fam ily before the court and seek effective solutions.

Just like parents who throw up their hands and put troublesome adolescents into the
dependency system, at tim es, judges have thrown up their hands and adjudicated as delinquent,
children who are actually ungovernable, dependent children. This is not a lawful solution. The
courts cannot move a child who is dependent into the delinquency category for running away or
“escaping” from a non-secure detention fa cility. See In the Interest of Tasseing H., 422 A.2d 530
(Pa . Su per. Ct. 1980); Comm onwealth v. Feick, 439 A .2d 774 (P a. S uper. C t. 1982); In the
Inte res t of R .B., 621 A.2d 1038 (Pa. Super. Ct. 199 3).

Status offenders will often be older children. Whether these children have been part of the
dependency system in the past or n ot, suggestions for evaluating their needs can be found in P art
III of this Deskbook, T he Rig hts of D ependent O lder Youth.
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E. Children of a Parent Whose Parental Rights to another Child have been
Terminated

Under ASFA , a new category of dependent child has been created, which the Juvenile Act
has adopted. 42 P a. C .S. §6302(10) (Supp. 2003). If a parent has had his or her rights to a child
involuntarily terminated within three years immediately preceding the date of birth of the child and
the conduct of the parent poses a risk to the health, safety or welfare of the child, a petition can be
filed alleging the prior termination as a ground for dependency. The statute cannot be applied
retro actively. In re R.T ., C.A ., & K .A., 778 A .2d 670 (P a. S uper. C t. 2001).

II. The Dependency Petition 42 Pa. C.S. §6331

If a ch ild is de tained, a s worn petition m ust be filed within 24 hours or the next court
business day of the child’s admission to shelter care. 42 Pa. C.S. §6331. In examining a
dependency petition, the court should remind itself that the grounds alleged in the petition are often
the beginning of a complicated series of hearings, meetings and disruptions for the child and his or
her parents. The court should make every effort to ensure that the petition reflects the allegations
clearly and precisely, putting the parties on notice. Failure to allege accurate bases for
dependency m ay lead to due process claims as well as inappropriate decisions regarding the child
and his or her fam ily. In th e Intere st o f R.M., 790 A .2d 300 (P a. 2002).

A ju dge cannot issue an ord er of dependency sua sponte. A dependency petition, or one of
the other avenues provide d fo r by statute (42 P a. C .S. §6321), is required. In re A.L., 779 A.2d
1172, 117 5 (Pa. Super. Ct. 200 1).

Who may bring a dependency petition? 42 Pa. C.S. §6334(a)

The statute provides tha t a d ependency petition m ay be brought b y any person. The
statutory language specifically inc ludes law enforc em ent officers. Although not specifically
mentioned, an attorney or advocate for a child may also file a dependency petition.

What should the dependency petition contain? 42 Pa. C.S. §6334

In both emergency and non-emergency situations, the verified petition must set forth:
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(1) The facts which bring the child within the court’s jurisdiction, including a statement that the
proceeding is in the child’s a nd the public’s best interest.

(2) T he name, age and residence address, if any, of the child on whose behalf the petition is
brought.

(3) The names and residence addresses, if known to the petitioner, of the parents, guardian, or
custodian of the child and of the spouse, if any, of the child. If none of these persons resides or
can be found within the Commonwealth, or if their places of residence are unknown, the name of
any known adult relative re siding within the county or in the nearest location to the court.

(4) W hether the child is in custody and, if so, the place of his detention and the time his custody
began.

A study conducted by the Pennsylvania Court Improvement Project found that, in Philadelphia, the
majority of non-emergency petitions filed with the court contain multiple allegations. A clear
statem ent of th e fa cts, at the earliest stages of th e dependency process, will aid the court in its
determ ination.

Th e petition s hould a llow the court to determ ine w hether:

•

The petitioner is alleging neglect, physical, sexual or emotional child abuse, parental
incapacity, truancy, or un governability.

•

The petitioner is alleging that the child’s problems are, specifically, the result of one or more of
the following: parental substance abuse, housing and/or financial problems, domestic violence,
incarcerated parent(s), or the child’s s erious medical problems and/or emotional/mental health
problems.

•

The petitioner is alleging ag gravated c ircumstances and, if so, what violations of the law h ave
been committed?
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The law requires reasonable factual specificity
in a dependency setting. The petition must
conform to the proofs the agency makes at the
adjudicatory hearing. Failure to do so opens the
petition to due process claims and can lead to
reversal of a d ependency finding. In the

The court should review the Dependency Petition
and read it aloud at the initial hearing and at
subsequent hearings to make sure that everyone
is clear as to the allegations or that the allegations
are reframed as may be required by the
circumstances.

Interest of R.M., 790 A.2d 300 (Pa. 2002)
(violation of parents’ due process rights where,
at adjudicatory hearing, dependency sought on grounds other than child abuse, the grounds
alleged in the petition).
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Part II
Section Two
I. Dependency Court: An Overview of the Process and Procedure

A. The Hearings

Following the filing of the petition, dependency hearings begin. These hearings provide a
structure for the court as it considers how to best serve the needs of the child. Since the passage
of A SF A a nd the am endm ents to the Juvenile Act, while the terminology may va ry from county to
county across the state, the sequence of hearings should look something like this:

Preliminary Protective/Shelter hearing: W hen a child is removed pursuant to emergency
circumstances, this hearing commences within 72 hours to determine whether the child can be
returned home or should remain in another setting until a full hearing is convened.

Adjudication hearing: This hearing determines whether allegations of neglect, abuse or
other bases for dependency jurisdiction are sustained by the evidence and legally support the
state’s intervention on behalf of the child. If the child has been removed from the home, the
adjudication hearing should be completed within ten days.

Disposition hearing: Th is hearing decides who will have custody and control of a child
who is declared dependent. This hearing should proceed immediately after the adjudication
hearing, and must take place, in the case of a child who has been removed from the home, no later
than twenty days after adjudication. For a child adjudicated dependent, but who is placed in the
home, a disposition hearing is required if that placement is reconsidered.

Review hearing/permanency review hearing: These hearings are intended to review
dispositions of children placed outside of the home. ASFA and the Juvenile Act require review
hearings at least every six months to ensure children spend the least amount of time possible in
non-permanent/non-parental placements. Review hearings can take place more frequently, at the
discretion of th e court.

Permanency planning hearing: Th is hearing decides the permanent placement of a child.
ASFA requires that this hearing take place within twelve months of a child having been adjudicated
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dependent, but may be held sooner if circumstances require. Th e Juvenile Act does not explicitly
provide for a permanency planning hearing, but instead mandates permanency hearings at
prescribed times.

Termination of parental rights hearing: This hearing determines whether to end the
rights of parents to a child, including the right to visit, communicate with and obtain information
about the child. This hearing is a precursor to adoption and involves a determination that the child
will never be able to be placed with his or her parents. In Pennsylvania, this hearing is governed
by the A doption A ct.

Adoption hearing: To establish a legal relationship between the child and the individual(s)
who is/are to becom e the child’s adoptive parent(s).

II. Procedural Goals for All Hearings

There are certain procedural steps which every judge and judicial officer should take to ensure that
each hearing is conducted in a manner that complies with the law and protects the rights of the
parties. See box on page 32.
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Notice—See 42 Pa.C.S. §6336.1
Who: All parties, and putative fathers, foster parents, pre-adoptive parents, relatives or others, providing
care for the child.
How: Oral and written, in language understandable to all recipients.
When: Quickly and diligently, children and youth agencies should be instructed to seek out persons who
may have an interest in or information pertaining to the welfare of the child.
Why: Notice of a petition for dependency and the initial hearing, and notice of all subsequent hearings, to
all parties and to witnesses, will enable the court to ensure that all relevant persons are present in the
courtroom.
Counsel—See 42 Pa.C.S. §6337
Who: All parties to the proceedings have a right to counsel.
How: Appointment of a GAL for children; counsel for all parties, without cost to indigent parties, through
court appointment, the defender association or other avenues provided by a particular county.
When: At each and every hearing.
Why: It is the law that parties in dependency proceedings are entitled to counsel. Effective counsel can
ensure that the rights of the parties are addressed and that a child’s right to a permanent, safe home is
ensured.
Testimonial Evidence—See 42 Pa.C.S. §6338
Who: All persons and agency representatives who have relevant knowledge of the child and the family.
How: Through direct testimony.
When: At each hearing where such testimony is relevant to the child’s status.
Why: When persons with relevant knowledge about the child or family, such as foster parents, teachers,
medical and health professionals and extended family members are called upon to testify, the court will be
able to make better permanency decisions for the child.
Documentary Evidence
Who: Children & Youth agencies, private providers, schools, health care providers, and others who have
documentary evidence about the child and his family.
How: Attorneys and GAL’s should request and receive pertinent information and provide it to the court.
When: Prior to each hearing, documentary evidence should be exchanged by all parties.
Why: Without documentation, it will be difficult to make appropriate decisions about a child’s permanent
placement.
While juvenile courts need not be subject to strict procedural rules, there are good reasons to require the
same structures that govern other courts in the Commonwealth. Uniform dependency court rules of
procedure have not been adopted by the Supreme Court of Pennsylvania, but such rules will go a long way
toward ensuring uniform, consistent and adequate procedures in the courts that serve children. Until
uniform rules are adopted, judges can implement appropriate procedures in their courtrooms to ensure
procedural consistency and fairness.
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III. Courtroo m Propriety

The judge or m aster sets the tone fo r what occurs in the courtroo m. Steps can be taken to
improve what in m any venues is often a less tha n optimal experience for the p arties, the lawyers
and, in the final analysis, the judge. The judge must start by introducing himself or herself and
explaining the judicial role.

•

Ask the people in the courtroo m to introduce them selves by nam e and to identify their
relationship to the child. W here age appropriate, ask the child his or her name. Address all
persons in the room by their names. Avoid calling them “mother” “aunt” “grandfather.” The
judge should find out what role each person plays in the child’s life. Important information may
come from a person sitting in the back of the room—the judge should not let that person go
unnoticed.

•

The judge should explain what is going to happen in the courtroom. For most of the
nonprofessionals, setting out the procedure, keeping the terminology jargon-free and moving
more slowly than the average dependency court hearing m oves today, will benefit all involved .
For exam ple, an older child, a young m other or a grandparent m ay not know what reasonable
efforts means or what “SC OH s ervices” refers to. T he judge should take the time to explain
and ask the participants whether they understand what is going on. The judge should not
proceed until he is certain that the participa nts understand the p roceeding s. If interpreters a re
needed for participants for whom English is a second language, the judge should require the
presence of an interpreter.

•

The judge should observe at least som e of the form alities that are expected in courtroo ms.
The judge must act in a way that counters the lack of respect many in our society have for the
courts and the judicial system. Often the condition of d ependency courts makes it difficult to
maintain an atmosphere of respect. Parties and witnesses should receive apologies from the
court for long waits, continuances, bad physical facilities and other conditions that plague our
juve nile courts. If possible, the judge should set tim es for c ertain hearings and should
apolog ize for d elays when they occu r.
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IV. The Courts and Needs-Based Planning

Judges who hear dependency cases are consum ers of services provided by county
children and youth agencies. As consum ers, it is important for ju dges to participate in their
county’s needs-based planning process. This process is Pennsylvania’s most important vehicle for
service-creation and funding of services to dependent children, including those who are aging out
of foster care. Through this planning process, judges can help to create services that they will later
order in individual cases. Because it is often too late to create these services when youth reach
the bar of the court, judges need to be routinely involved in the development of the county plan.

What is needs-based planning?

Since the early 1990s, the Public W elfare Code has established a budgeting process that
enables counties to predict and receive funding for the services the counties will provide in the
following fiscal year. 62 P.S . § 709.1. N eeds-based planning ensures that the state will pay its
share of the cost of children and youth services that are mandated by 55 Pa. Code §§ 3130.343130.38. C ounties subm it plans and budgets to Pennsylvania Departm ent of Public W elfare
(DPW ) by August 15th of each year. DPW compiles the county submissions and approves or
disapproves requests for fun ding fo r service s. T he Governor then subm its the aggregate county
child welfare needs-based budget to the General Assembly for the coming fiscal year, which
begins on July 1. 62 P. S. § 709.1; 55 Pa. Code § 3140.13.

How can the court participate in the needs-based plan?

DP W regulations require counties to invo lve th e public in d eveloping needs-based plans.
“Involvement” means, at a minimum , identifying the “needs and problems” which the plan must
address. 55 Pa.Code § 3140.14(a). Before counties develop their needs-based plans, they must
invite the court to participate in developing the plan. 55 Pa.Code § 3140.14(b). Indeed, DPW
requires that Form CY 92 be included with the county plan submission. Titled “Documentation of
Pa rticipation by the Juvenile Co urt,” the fo rm informs D PW that the juve nile court has assisted in
the plan’s development, and that the plan accurately reflects the needs of children and youth
served by the court.
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The purpose of having a plan is to ensure that services are in place to respond to identified
needs. T he subm ission to D PW is both a budget and planning docum ent. W hile every county
operates on its own timetable to meet the August 15th deadline for s ubmitting plans, courts should
be involved early and often with their county children and youth agencies. Think of the times that
you have though t, “If only our county had that type of program.” Ideally, judg es and court staff
should keep track of needs that go unmet because the county lacks a particular service. That
information can inform the next round of planning.
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Part II
Section Three
DEPENDENCY COURT
This section describes dependency court hearings and procedural and substantive issues
that may arise within the context of those hearings. Case law that addresses various legal issues
and factual circumstances that a court may face in making dependency decisions is set forth either
by citation or in summary form. A complete list of cases referred to in each of the hearing sections
can be found at the conclusion of that section. Summaries of cases, beginning with cases decided
in the year 2000, can also be accessed by going to the Juvenile Law Ce nter’s website: www.jlc.org
and clicking on Legal Developments.

I. Entering the Child W elfare S ystem : Em erge ncy C usto dy, Sh elter Care and Voluntary
Placement Agreem ents

What statutes govern the detention of a child in Pennsylvania?

The Juvenile Act, 42 Pa. C. S. §6301(2000) and the Child Protective Services Law, 23 Pa.
C.S. §6301 (2000) address the detention of abused children in the Commonwealth. While the laws
have discrete purposes, they do overlap. The Juvenile Act provides the state with a vehicle for
getting involved in the lives of children who arguably need state protection. The Act enables the
Com monwealth to intervene whe n a ch ild is alleged to b e “depende nt.” The C hild Protective
Services Law (CPSL) is primarily a reporting statute and integrates the reporting, investigating and
recording of child abuse. It also provides for the swift delivery of protective services. The CPSL
aims to protect children from serious physical or mental injury, sexual abuse or sexual exploitation,
and fro m serious physical neglect. A more detailed com parison of the two laws and a fu ll
discussion of th e law of child abuse can be fo und in the Juvenile Law C enter’s publication: Ch ild
Abuse and the Law, Sixth Edition.

W hen can a ch ild be taken into cus tody? 42 Pa. C.S. §63 24, 23 P a. C.S. §6351(a), 55 Pa.
Code § 3130.65.

Un der the J uvenile A ct, a child m ay be take n into custod y only pu rsuant to specific statutory
conditions, including, among others, (1) an order of the court, where the court has determined that
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to allow the child to remain in the home is contrary to the child’s welfare; (2) by a law enforcement
officer or duly authorized office r of th e court if there are re asonable grounds to believe the child is
suffering from illness or injury or is in imminent danger from his surroundings that make removal
necessa ry; (3) by a law enforcement office r or duly authorized officer of the court if there are
reasonable grounds to believe the child is a runaway. 42 Pa. C.S. §6324.

Under C PSL, a ch ild may be taken into custody by a physician or director (or designe e) of a
medical institution when it is immediately necessary to protect the child from furth er serious injury.
23 Pa . C.S . §6351(a). The CP SL also provides that a child m ay be taken into custody pursuant to
Se ction 6324 of the Juvenile Act.

A child may also be placed in the custody of an agency voluntarily, by a parent or other
legal custodian. 55 Pa. Code § 3130.65.

What are the limits to detaining a child prior to adjudication? 42 Pa. C.S. §6325

Un der the Juvenile Act, a child may not be detained or placed into shelter care except in
situations where such care is required to protect the child or because he has no parent, guardian,
custodian or other person able to provide supervision and care for him. Children should be
permitted to remain in the hom e whenever this can be accom plished safe ly. W hen a person is
available to provide supervision and care for the child, shelter care should not be utilized.

When may a kinship caregiver be called upon to provide a temporary placement for a child?

The agency may place a child with a kinship caregiver in an emergency situation, but must
have the caregiver approved in accordance with the Chapter 3700 regulations within 60 days. The
court can order a specific placement even if the caregiver is unapproved, however the state will not
make fo ster care paym ents to an unapproved caregiver. See OCYF B ulletin # 00-03-03, 8. See
also, The Kinship Care Program, Act (200 3-25).
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A. The Informal or Shelter Care Hearing

What is an informal or shelter care hearing? 42 Pa C.S. §6332, 23 Pa. C.S. §6315

A shelter care hearing is the juvenile court proceeding at which the court determines
whether it is necessary to keep the child out of the home prior to the adjudicatory hearing. Shelter
care hearings are triggered by a child’s being detained in protective custody pursuant either to 42
Pa . C.S . §6325 or to 23 P a. C . S. §6315(a). T he Juvenile Act authorizes continued custody if it “is
required to protect…the child….” The Act also provides for the situation in which a parent or
guardian fails to appear for the hearing or is incapacitated, authorizing continued custody if the
child “has no parent, guardian, or custodian or other person able to provide supervision and
care….” 42 Pa. C.S. §6325. The CPSL authorizes continued custody if “it is determined that
protective custody shall be continued and the child is alleged to be without proper parental care or
control or is alleg ed to be a dependent ch ild.” 23 Pa. C.S. §63 15(d).

When must a petition be filed? 42 Pa. C.S. § 6331, 23 Pa. C.S. §6315(d)

Un der the Juvenile Act, a petition m ust be “pro mptly m ade and presented to the court within
24 hours or the next court business day” of a child’s a dm ission to shelter care. Un der the Juvenile
Act, the filing of th e petition norm ally precedes the hearing.

Under the CPSL, protective custody of an abused child may be maintained for longer than
72 hours only if an “informal hearing” is held. If, at the informal hearing, it is determined that the
protective custody should continue, the child protective services agency must, within 48 hours, file
a petition with the court pursuant to the Juvenile Act alleging that the child is dependent and
invoking Juvenile Act proc edures. 23 Pa. C. S. § 63 15(d).

What must the petition contain? 42 Pa. C.S. §6334

The petition must meet the requirements of the Juvenile Act, 42 Pa. C. S. §6334. Those
requirements are set forth in full at pages 27-29. In child abuse cases, child protective services
agencies often seek to ensure that the court makes an adjudication of abuse as well as
dependency. W here allegations of a buse are absent, the court should inquire whether they should
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be made a part of the petition. This will permit the introduction of evidence, pursuant to the CPSL,
which the court m ight have to exclu de if they are om itted from the petition.

When does a shelter care hearing take place? 42 Pa. C.S. §6332, 23 Pa. C.S. §6315(d)

Section 6332 of the Juvenile Act and Section 6315(d) of the CPSL mandate an informal
hearing, also known as a shelter care hearing, within 72 hours after the child has been placed in a
location away from his or her parents or guardian. T his hearing is required every time a child is
removed from his home and detained in shelter care.

What questions should the court ask at the outset of the shelter care hearing?

Before the hearing on the merits of the detention, the court should ascertain, whenever
possible:

•

The identity of all persons connected to the matter, including putative fathers.
•

If info rmation is unavailable, prompt fo llow-up by a certain date m ay prevent futu re difficu lty
and prevent delays in achieving permanency for a child.

•

•

Failure to locate non-present parties limits possible dispositions for the child.

W hether all interested parties received notice of the hearing.
•

If pa rents, guardians or custodians were not notified, did not appear or did not waive th eir
appearance, the court or master must rehear the matter without unnecessary delay. 42 Pa.
C.S . §63 32(b).

•

W hether the parties are represented by attorneys. If not, the court should instruct the parties of
their right to an attorney and, if they cannot afford one, their right to have an attorney
appointed.

•

W hether all interested parties, including age-appropriate children, relatives with legal standing
or other custodial adults, are present in the courtro om and, if not, why not.

•

W hether the assigned case worker is available to provide the court with accurate information
regarding the m atter.
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•

W hether the emergency petition is complete, accurate and legally adequate and has been
provide d to all parties.
•

•

The petition should specifically sta te the nature of the danger to the child.

W hether documentation, other than the petition, is available and has been provide d to all
parties and their attorneys.

It is essential for the court to conduct the shelter care hearing in as thorough a manner as
possible despite the urgency that ofte n accom panies an emergency proceeding. M any time s this
will be a family’s first encounter with the court system; at this stage of the proceedings, judges and
judicial officers can do much to ensure that a child’s rights are protected, and that children and
families are introduce d to a court and ch ild welfare system that they perce ive is fair and respon sive
to their needs.

What issues must the court address and determine at the shelter care hearing?

•

The court m ust advise all parties of the ir rights, including the right to counsel and the right to
have the matter heard by a judge, if a master or other judicial officer is conducting the hearing.

•

W hether, prior to a full hearing, the child should be returned home or kept in alternative care.
•

Parents, children and others with legal standing should be given the opportunity to present
evidence that the child can be returned home.

•

W hat services, if any, would facilitate the child’s immediate return home?

•

W hether the proposed out-of-home placement is the most appropriate for this child and is in the
most family-like setting available.
•

W hether placement of th e child with a relative or other person who has a close relationship
is possible.

•

W hether a Protection from Abuse order or other order that would dislodge an abusive parent or
individual from the home is appropriate. This may be an alternative to removing the child from
the home, thus lessening the potential trauma to the child.
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If the child is to rem ain outside the hom e, whether visitation, prior to the adjudicatory hearing, is
safe and appropriate and what terms and conditions should be attached to a visitation order.

What are the placement options available to the child?

The Juvenile Act au thorizes continued custod y if it “is required to protect… the ch ild…” If a
parent or guardian fails to appear for the hearing or is incapacitated, the Act authorizes continued
custody where “no parent, guardian, or custodian or other person able to provide supervision and
care…” is available. 42 Pa. C. S. §6325.

At the shelter care hearing, the court, often with only minimal information, must decide
whether the child should remain in a protective placement or be returned home until a full hearing
can take place. The purpose of the Juvenile Act is to “preserve the unity of the family whenever
possible…” 42 Pa. C. S. §6301(b)(1). The court’s choices, other than returning the child to the
home, are authorized by statute:

•

a licensed fo ster home or home (such as that of a re lative) approved by the court;

•

a fa cility operated by a licensed child welfare agency or one approved by the court;

•

any other suitable place or facility, designated or operated by the court, and approved by the
Department of Public Welfare. 42 Pa. C. S. §6327.

Effective March 30, 2004, Act 25, the Kinship Care Program, mandates that children and
youth agencies give first consideration to relatives before other placements are explored.8

What reasonable efforts have been or can be made to avoid protective custody? 42 Pa. C.S.
§6332(a)

At the shelter hearing, the Juvenile Act requires the court to determine whether re asonable
efforts were made to prevent placing the child in protective custody and whether efforts should be
8

The Kinship Care Program provides (b) Placement of children—When a child has been removed from his home
under a voluntary placement agreement or is in the legal custody of the agency, the county agency shall give first
consideration of placement to relatives before other forms of placement are explored. The county agency shall
document that an attempt was made to place the child with a relative. If the child is not placed with a relative, there
shall be documentation which indicates why this was not possible. The Kinship Care Program (Act No. 2003-25)
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made in order to return the child to the hom e. (A SF A a lso requires a finding of re asonable efforts
to arrange and finalize a new permanent home after reunification is no longer the case goal. 45
C.F .R. § 1356.21(b).)

The following four services aimed at preventing placement or assisting reunification must
be provided by every county agency in accordance with Pennsylvania law. 55 Pa. Code § 3130.35
mandates:

1.

Counseling services;

2.

Parent education services;

3.

Homem aker/caretaker services; and

4.

Part day services.

The court may also order any other service it deems necessary and which furthers the
goals of the Juvenile Act. The county agency must ensure the provision of services ordered by the
court. 55 P a. C ode § 3130.38(a). See also, In re Tameka M., 534 A .2d 782 (P a. S uper. C t.
1987), aff’d., 580 A .2d 750 (P a. 1990); In re Frederick F., 583 A.2d 1248 (Pa. Super. Ct. 199 0).

Even at the shelter care hearing, the earliest stage of dependency hearings, the court has
the authority, and should relate the services needed, to the circumstances of the child and his or
her fam ily. Simply ordering the standard services recommended by the agency may not be
adequate. The court should be familiar with the child welfare and family preservation services that
are available in the com munity and the problem s these services address. Fam iliarity with public
and private a gencies is essential to the court’s ability to ord er appropriate services. More
suggestions for ensuring that appropriate, reasonable efforts are m ade can be fou nd in: Making
Reasonable Efforts: A Permanent Home for Every Child, (2000), The Youth Law Center, 417
Montgomery Street, San Francisco, California, 94104.

What should the judge’s findings of fact and order contain?

W hen the shelter hearing is over, the court should complete and distribute a clear
statement of the findings of fact and the determinations made as a result of those findings. If the
child is to be returned home and no further action is required, the court should issue a written order
to that effect.
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No party should b e allowed to leave the c ourtroom without a c om plete court ord er or a form
of o rder that is to be subm itted from a m aster or judicial officer to the judge fo r signature. All
parties should receive a copy of the final order. A written order can help ensure understanding
and, therefore, compliance by all parties, including the agency, the parents and, where age allows,
the child.

In language parents and all parties, including children of an appropriate age, can
understand, the order should contain the following information, as required by the placement
decision and modified to protect the safety and welfare of the child:

•

The identity, address and phone number of the person who is being given custody of the child,
modified, as necessary, to protect the safety and welfare of the child.

•

The location of the child’s placement, including address, phone number and other contact
information, modified, as necessary, to protect the safety and welfare of the child.

•

Th e services, if any, to b e provided to the child and/or the child’s fam ily, specifying, where
possible, when, where and by whom these service s are to be provide d. T his will help in
tracking whether ordered services were, in fact, provided. W hen the question arises again, at
the adjudication hearing, as to whether reasonable efforts were made, the order will serve as a
benchmark against which to measure the agency’s efforts.

•

The terms of any visitation.

•

Instructions for meeting any specific m edical/psychological/educational needs of th e child while
the child remains in care.

•

A finding that the out-of-home placement made is in the best interests of the child and best
prote cts the child’s health and safety.

What cannot be accomplished at a shelter care hearing?

The shelter care hearing is not a substitute for th e adjudicatory hearing. In re A.S., 594
A.2 d 714 (Pa . Su per. Ct. 1991) (Dependency determ ination for 1 6 year-o ld placed in youth
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services’ custod y because of conflict with parents, and based upon stipulations at a s helter care
hearing, overturn ed.) W hile procedural safe guards, testim ony and docum entation necessary to
establish whether a child should be returned home may all be a part of the shelter care hearing,
this hearing does not replace the full adjudicatory hearing provided for in the Juvenile Act, which,
except in specific circumstances, must be held within 10 days of a shelter care hearing. 42 Pa. C.
S. §6335(a).

The shelter care hearing may not be used to award custody. In the Interest of A.E., 722
A.2 d 213 (Pa . Su per. Ct. 1998) (Appellant m other temporarily left he r child, A.E ., with a friend.
W hen she did not retrieve A.E . at the agreed upon time, the agency filed a petition fo r dependency.
At a n inform al 72-hour hearing, the fa ther testified that he was in the process of trying to gain
custody of the child from the mother, and that he was ready, willing and able to provide proper
parental care and control. The court then transferred cu stody of A.E . to the father, without making
a finding of de pendency. The Su perior C ourt reversed, holding that a dependency determination is
a prere quisite to a custody disposition and a shelter hearing cannot be used to adjudicate a child
dependent.)

B. Voluntary Placement Agreements

A child m ay also com e into the c are of children and youth agencies throu gh a voluntary
placement agreement (VP A), e xecuted by a child’s p arents or other legally responsible person.

What are the terms of a voluntary placement agreement? 55 Pa. Code §3130.65

VPA’s are governed by 55 Pa. Code §3130.65, which provides:

Cu stody of a child may be temporarily transferred to the county agency for n o m ore than 30 days if
the child’s parents or other person legally responsible for the child freely enter into a written
agreement with the county agency. The agreement may not be renewed beyond the 30 days and
shall contain:

(1) A statement of the parents’ or legal guardian’s right to be represented by legal counsel or other
spokesperson during the confere nces with the county agency about voluntary placement.
(2) A statement of the parent’s (sic) or legal guardian’s right to refuse to place the child.
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(3) A statement of the parents’ or legal guardian’s right to visit the child, to obtain information about
the child, and to be consulted about and approve medical and educational decisions
concerning the child while the child is in voluntary placem ent.
(4) A statement of the parents’ or legal guardian’s right to the immediate return of the child upon
request of the parent or guardian, unless the court orders the legal custody of the child to be
transferred to the county ag ency.
(5) Placement of the child may not extend beyond 30 days unless a court order has been entered
under 42 Pa. C. S. § 6341 and § 6351 (relating to adjudication and disposition of dependent
children) which authorizes continued placement.

What enforcement tools are available to ensure review of voluntarily placed children?

Re imbursement for th e child’s care is available for only 30 days when the child comes into
agency custody through a VP A. T his tool helps assure that the decision to voluntarily place a child
will be subject to prom pt judicial review . At that review , it is es sential that the court conduct a full
hearing, with all the rights and protections available pursuant to the Juvenile Act and other
applicable statutes. A parent who voluntarily places his or her child in the custody of the agency
for a limited period of time must not suffer prejudice for that act at a full adjudicatory or disposition
hearing.

Who should review VPA cases?

In VPA cases, the question arises as to who is minding the store. How does the court know
that 30 days have passed fro m the date a VP A is signed? Is it the agency, the parent or the child
that is required to bring the matter before the court for an adjudication hearing if the child is not
returned to the home on the 31 st day? W hile it is difficu lt to track these matters, it is not difficult to
imagine that children and their families get lost in the bureaucratic shuffle. In one reported
Comm on Pleas opinion, a teenager, who was placed in foster care pursuant to a VPA, three
months later asked to be returned home. The youth was then adjudicated dependent and ordered
to remain in foster care. In re D.K., Pa . D. & C. 4 th (2002).

W hile the exact procedural posture of the case is not clear from the opinion, it raises the
question whether it was the child’s request alone that triggered the review. If the child were too
young to ask to return home, when would review occur?
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Strict procedures should be in place in every county to ensure that VPAs are reviewed by
the courts at the end of 30 days and, if the child is not returned to the parents, that judicial
oversight, in the fo rm of a n adjudicatory hearing, is prompt.

II. Adjudication of A Child Alleged Dependent 42 Pa. C.S. §6341

A. Defining Dependency

Ho w does the Ju venile Act define depe ndenc y?

The Juvenile Act defines a child as dependent when the child does not have proper
parental care or control, education as required by law, or other care or control necessary for
physical, mental or emotional health or morals. 42 Pa. C. S. §6302. Specifically, a dependent
child is:

A child who lacks proper parental care or control;

A child who has been placed for care or adoption in violation of the law;

A child who has been abandoned;

A child who is without a parent, guardian or legal custodian;

A child who is habitually and without justification truant fro m school;

A child who has committed a specific act or acts of h abitual disobedience and is
ungovernable;

A child who is under the age of ten and has committed a delinquent act;

A child who has been adjudicated dependent previously and is under the jurisdiction of the
court and is ungovernable;
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A child referred pursuant to an informal adjustment and who commits an act which defines
him as ungovernable; and

A child who is born to a parent whose parental rights with regard to another child have been
involuntarily terminated under 23 Pa. C. S. §2511 within three years immediately preceding
the child’s birth and the parent’s conduct poses a risk to the child.

See pages 22-27 for a more detailed discussion of the various bases that may cause a child to be
brought into the dependency system.

What is the standard of proof required to adjudicate a child dependent? 42 Pa. C.S.
§6341(c)

To prove that a child is dependent, the evidence must be clear and convincing. 42 Pa. C.
S. § 6341(c); In re D.A ., 801 A. 2d 614, 617 (Pa. Super. Ct. 20 02) (en banc), quoting In re M.L.,
757 A .2d 849, 850-851 (P a. 2000); In Interest of Pernishek, 408 A .2d 872 (P a. S uper. C t. 1979).
Cle ar and convincing evidence is testimony that “is so clear, direct, weighty, and convincing as to
enable the [trier of facts] to come to a clear conviction, without hesitancy, of the truth of the precise
facts in issue.” In re Kyiah Jackson, 406 A .2d 1116, 1118 (Pa . Su per. Ct. 1979).

Ea ch dependency case is unique, but the cases set out below at pages 61-67 and cases
that are summarized on the JLC website (www.jlc.org ) offer a view into a variety of factual
situations that the court concluded either did or did not provide evidence clear, direct and weighty
enough to support an adjudication of d ependency.

In applying the facts of the case it is considering, the court should ask the following
questions:

•

Do the facts prove that the child is without proper parental care and control?

•

Do the facts prove that im mediate, proper parental care and control is unavailable to the child
without state intervention?
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Un less the answer to both questions is yes, a finding of de pendency should not be made.
Both custodial and non-custodial parents should be considered when making a determination of
whether a child is o r is not dependent. See In re M.L., 757 A.2d 849 (Pa. 2000) (The availability of
the non-custod ial paren t who could provide proper care and control req uired reversal of a
dependency adjudication). T he non-custodial parent m ust be able to provide immediate, proper
parental care. See In re K.A .D., 779 A.2d 540 (Pa. Super. Ct. 2001). A court may discharge a
dependency adjudication if a parent is found immediately ready, willing and able to provide proper
parental care and control because the child, by definition, is not dependent. In th e Matte r of S.J .L., 828 A.2d 168 (Pa. Super. Ct. 20 03).

Ca n a child be adjudicated dependent based upon a finding that a sibling is dependent?

Each child’s circumstances in the family should be examined independently. Proper and
necessary parental care has been defined as the “care which (1) is geared to the particularized
needs of the child and (2) at a m inimum , is likely to prevent se rious injury to the child.” In Interest
of Pershniak, 408 A.2d 872, 878 (Pa . Su per. Ct. 1979). W hile a finding of ab use is sufficie nt in
most circumstances to support an adjudication of dependency, evidence of dependency as to one
child, does not, by itself, establish the dependency of tha t child’s s iblings. In th e Intere st o f J.M.,
652 A .2d 877, 881 (Pa . Su per. Ct. 1995); In the Interest of R.T., 592 A .2d 55, 61 (Pa . Su per. Ct.
1991).

Two recent Su perior C ourt cases have cited AS FA and the Juvenile Act, as amended, to
affirm the dependency adjudications of siblings of a child who had also been adjudicated
dependent based upon a finding of sexual abuse. In re S.B ., 833 A.2d 1116 (Pa. Super. Ct. 2003)
(Court upheld the dependency adjudication of S.B. based upon a finding of an “aggravated
circumstance,” in this case, sexual abuse of his sibling, by the Father. The trial court’s findings
refle cted that S .B. had not been the subject of ph ysica l or sexual abuse and was doing well in
school and was safe in the home. The court affirmed the trial court’s dependency adjudication by
expanding the Juvenile Act’s definitions of dependency to include dependency based upon
“aggravated circumstances.”). In JLC’s view, the court’s interpretation is unwarranted either by the
language of the Juvenile A ct or ASF A a nd its legislative histo ry. In re M.W., 842 A.2d 425 (Pa.
Super. Ct. 2004), cites In re S.B ., but notes specifically that “the Juvenile Act itself did not
expressly expand the statutory definition of “d ependent children” to include siblings of sexually
abused children.” However, the court accepted the reasoning of the S.B . panel, stating that “the
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Juvenile Act is now significantly more sensitive to the fact that siblings of sexually abused children
may be “without proper parental care of control, subsistence, education as required by law, or
othe r care or co ntrol necessary for his physical, mental or em otional he alth, or mo rals.” T he court
held that the inquiry as to the siblings must address the issue of whether, considering the sexual
abuse of a sibling, the definition of dependency set forth at 42 Pa. C. S. §6302 is proved. In M. W .,
the court fo und that m other’s failure to preclude fath er, who had been fo und to have sexually
abused one daughter, from having unsupervised contact with the other children required a finding
of d ependency as to all of the children.

Can a finding of dependency be based upon prognostic evidence?

Yes. One component in determining whether proper parental care and control may not be
imm ediately available can be prognostic evidence. One example is a newborn in a fam ily where
two previou s children have died because of th e parents’ imp roper care. Th e court need not wait
until the child is actually harmed to find dependency, but may use evidence of the siblings’ deaths
to determine that the newborn is dependent. In Interest of Black, 417 A .2d 1178 (Pa . Su per. Ct.
1980); see also, In re R.W .J., 826 A .2d 10 (Pa . Su per. Ct. 2003); Cf., In re M.W., 842 A.2d 425
(Pa. Super. Ct. 20 04).

B. Procedural, Standing and Evidentiary Issues

When d oes an adjudicatory hearing take place? 42 Pa. C.S. §6335(a)

The adjudicatory hearing takes place after the filing of a petition alleging a child to be
dependent. See pages 27-29 for a discussion of dependency petitions.

(1) Children in S helter Care

If the child is in shelter care, the hearing must occur no later than ten days after the petition
is filed. 42 P a. C . S. §6335(a). In In tere st o f S.N .W., 524 A.2d 514, 515 (Pa. Super. Ct. 19 87),
citing In re K err, 481 A .2d 1225, 1227 (Pa . Su per. Ct. 1984). There are, however, exce ptions to
the rule. A child may remain in shelter care for a n additional 10 days only if the court fin ds, at a
hearing, that despite due diligence, evidence material to the case is unavailable, but may become
available at a later date, and the court finds by clear and convincing evidence that the life of the
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child would be in danger if the child is released. 42 Pa C. S. §6335(a)(1)&(2). If delay is caused
by the child, the child m ay continue to be detained in shelter care for s uccessive 1 0 day intervals.
42 Pa. C. S. §6335(f). Delay caused by the child includes, but is not limited to (1) unavailability of
the child or his attorney; (2) delay caused by a continuance granted at the request of the child or
his attorney; or (3) delay caused by the unavailability of a witness resulting from conduct by or on
behalf of the child. The fact that a hearing was not held because of a child’s conduct must be
placed on the record and the child m ay be held in shelter care for a period not to exce ed 10 days.

Un der any other circumstances, if the hearing is not held within the set time lim its, the child
must be returned to his or her parents. See In the Interest of J.P., 832 A .2d 492 (P a. S uper. C t.
2003) (Order for shelter care vacated; postponement of dependency hearing until father’s sexual
abuse criminal trial completed violated 42 Pa. C. S. §63 35(a)).

Th e court sho uld m ake every effort to minimize de lay when a child is in shelter care
because:

•

minimizing delay when a child has been removed from the home will reduce trauma to the
child.

•

permitting delay will im pede efforts to reunify the family.

•

permitting delay in situations where the family cannot be reunified, will impede efforts to find an
alternate, permanent placement for the child.

(2) Children not in S helter Care

W here a child is not held in shelter care, the Juvenile Act prescribes no specific deadline for
holding an adjudicatory hearing. G ood practice would be to hold a hearing within a reasonable
time after the filing of the petition. This will ensure that the child and family, if allegations of
dependency prove sufficient, receive the services to which they are entitled under the law. If the
allegations are insufficient, the petition should be dismissed and the state’s right to intervene in the
life of the fam ily ended.

Who has standing at an adjudicatory hearing?

Individuals who have a person al stake in the ou tcome of a controversy generally have
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standing to m ake a legal claim or seek judicial enfo rcement of a duty or right.

Pa rents have standing at an adjudicatory hearing on the dependency petition. In the
Inte res t of J .P., 832 A.2d 492 (Pa. Super. Ct. 2003). Persons who stand in loco parentis also
have standing. See pages 174-193 for a full discussion of issues related to third party standing,
including the rights of foster parents.

Parties with standing have a right to participate in dependency proceedings. One parent
may not be precluded from testifying at or participating in a dependency hearing where the rights of
a second parent are being considered. In th e Intere st o f J.P ., 832 A .2d 492 (P a. S uper. 2003).

Who has the right to counsel at an adjudicatory hearing? 42 Pa. C.S. §6337

The child and every other party are entitled to representation by legal counsel, either
private or court appointed, at all stages of a dependency case. Children are entitled to counsel
separate and apart from parents and parents may not waive a child’s right to counsel. 42 Pa. C. S.
§6311(a); Sta pleton v. D auph in County Child Care Service, 324 A .2d 562 (P a. S uper. C t. 1974).
Parents have a right to counsel at adjudicatory hearings, even if obtaining counsel may cause a
delay in the hearing. In Interest of S.N .W., 524 A.2d 514 (Pa. Super. Ct. 1987) (ten day hearing
requirement of 42 Pa. C. S. §6335 does not override parent’s right to counsel). W here there is no
conflict of interest, parents do not have a right to separate counsel at an adjudication hearing. In
re N.B., 817 A .2d 530 (P a. S uper. C t. 2003).

The right to counsel is not waived by silence. In In tere st o f Michael Y ., 530 A.2d 115 (Pa.
Su per. Ct. 1987) (gre at-grandm other’s silence not effective waiver of rig ht to counsel). For a fu ll
discussion of right to counsel in dependency proceedings, see pages 10-18.

W ho has th e rig ht to rec eive notic e of an adjud icatory he arin g? 42 Pa . C.S . §6335(a),
42 Pa . C.S . §6336.1.

Once a dependency petition is filed, a summons is issued to the parents and other
interested parties, including juveniles over the age of fourtee n. 42 Pa. C.S. §63 35(a).

The 1998 amendments to the Juvenile Act provided that notice is to be given not only to the
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parties, ch ildren and the ir parents, but to fo ster p arents, pre-adoptive parents an d relatives who are
caring for a child. 42 P a.C .S. §6336.1. T his requirement applies to all hearings and inquiry should
be made as early as the adjudicatory stage as to whether these persons have been notified of the
hearing. The court should attempt to involve all persons who can provide relevant information
about the child.

W hile the court has held that “reasonable” efforts need not be m ade to locate an absent,
non-custodial parent prior to a finding of de pendency, In re J.C ., T.C ., H.C ., K.K ., & E .K., 603 A.2d
627(Pa. Super. Ct. 1992) (effort to locate absent parent who had no contact with the children since
they were a few weeks old not necessary), early efforts to notify even non-custodial parents may
locate a parent who can provide a permanent home for the child. The late appearance of a noncustodial parent may slow efforts to achieve permanency for children by delaying termination of
parental rights and adoption hearings. The courts should encourage agency efforts to locate and
provide notice to persons who may assist in the goal of establishing permanency for the child.

What are a party’s rights to introduce evidence at adjudicatory hearings? 42 Pa. C.S. §6338

Section 6338 of the statute provides: “A party is entitled to the opportunity to introduce
evidence and otherwise be heard in his own behalf and to cross-exam ine witnesses.” T he Juvenile
Act provides no guidance as to the admissibility of evidence at the adjudicatory stage of the
proceedings. “‘Questions concerning the admission and exclusion of evidence are within the
sound discretion of the trial court and will not be reversed on appeal absent an abuse of
discretion.’” In re R.T., C.A. & K.A., 778 A.2d 6 70, 682 -83 (Pa. Super. Ct. 20 01) (citations
omitted).

The Supreme Court of Pennsylvania has not, as yet, promulgated uniform procedural rules
that w ould go vern dependency practice in the Co mmonwealth. Because juvenile court
proceedings are to be conducted “by the court without a jury, in an informal but orderly manner” 42
Pa. C.S. §63 36(a), rules tha t govern evidence at ea ch stag e of dependency court he aring s are
advisable.

What is the law regarding the use of hearsay at adjudicatory hearings?

(1) S tateme nts Ma de by a C hild
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Co urts have held that dependency adjudications m ay be based upon hearsay testim ony.
“Under 42 Pa. Cons. Stat. Ann § 5986, it is provided: …A statement made by a child describing
acts and attempted acts of indecent contact, sexual intercourse or deviate sexual intercourse with
or on the child by another, not otherwise admissible by statute or court ruling, is adm issible in
evidence in a dependency proceeding initiated under Chapter 63 (having to do with juvenile
matters), involving the child or other members of that child’s family, if a court finds that the time,
conten t and circumstan ces of this statem ent provide sufficient indicia of reliability.” In re A.M. &
P.M., 530 A .2d 430, 435-36 (Pa . Su per. Ct. 1987). See also, In re M.K., 636 A.2d 198 (Pa. Super.
Ct. 1 984) (In a case of child abuse by m other’s param our, psychologist allowed to testify as to
statements made by child).

(2) Statements Made by a Parent

Co urts have, sua sponte, precluded hearsay testimony at an adjudicatory hearing. In re
R.T., C.A. & K.A., 778 A.2d 670, 682-83 (Pa. Super. Ct. 2001) (Mother began to testify as to what
her treating psychologist told her about her new obsession with collecting Beanie Babies. The
court inquired as to whether mother’s counsel intended to call the psychologist. W hen counsel said
no, the court exclu ded the testim ony as inadm issible hearsay).

W hat is the law rega rding adm ission of ps ycho logical evaluation s at an ad judicatory
hearing?

Th e courts ha ve long held that testim ony from psychologists or o ther h ealth care
professionals with regard to parenting skills an d caring fo r children is advisa ble. In re D.A ., 801
A.2d 614 (Pa. Super. Ct. 20 02) (en banc). A p anel, in a case decided in 2004, declined to
establish that such testimony is always required. In re M.W., 842 A .2d 425 (P a. S uper. C t. 2004).

Like many other areas of dependency practice in Pennsylvania, the law with respect to the
use of psychological evaluations m ade at the behest of the agency or the court is not clearly
articulated. The following three cases provide conflicting views.

In Interest of Bender, 531 A.2d 504 (Pa. Super. Ct. 1987) (Agency requested
psychological exam of mother. At the adjudicatory hearing, mother revoked her consent to release
of e valuation. Su perior C ourt upheld testim ony by psychologist, stating that the patient-
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psychologist privilege did not apply where mother knew that evaluation at the request of agency
was only done so the results could be used by the agency and the court to determ ine whether child
was dependent).

A more recent case, which involved a disposition of a child after a dependency
adjudication, In re T.R., J.M., C.R., & C.R., 731 A .2d 1276 (Pa . 1999), may call Bender into
question. In T.R ., et. al., the trial court ordered a mother to undergo a psychological evaluation,
and release the results to the court for the purpose of determining whether or not to return custody
of her ch ildren after rem oval due to u nexplain ed injuries. T he court concluded tha t a m oth er's
state constitutional right to privacy precluded the trial court from compelling her to participate in a
psychological evaluation, the results of w hich would be disclosed to the interested parties. T his
case is not precedential. Only three justices joined in the rationale. Two others dissented and a
third concurre d in the result.

In re T.R ., et al., is discussed by the court in In th e Intere st o f J.Y ., 754 A.2d 5 (Pa. Super.
Ct. 2 000), a goal change case, which held that refu sal of parents to cooperate with mental health
personnel can be considered, but cannot be d eterm inative, in the goal change decision. The court
held that while they may not be able to require parents to submit to treatment, they could consider
the parents’ refusal to do so in determining issues relating to a request for a goal change from
reunification to adoption. Id., 754 A.2d at 9. This sam e reasoning m ay ap ply to adjud icatory
decisions as well.

How may a party or the court procure evidence for use at adjudicatory hearings?

Subpoenas—42 Pa. C.S. §6333

Section 6333 of the Juvenile Act provides that the court, upon its own motion or upon
application from a party, shall issue subpoenas requiring attendance and testimony of witness and
production of pa pers at any Juven ile Act he aring. R efusal to do so m ay require reversa l of a
dependency determination. In re J.C ., T.C ., H.C ., K.K ., & E .K., 603 A.2d 627, 629 (Pa. Super.
Ct.1 992).
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At adjudicatory hearings, the court should ask whether subpoenas are necessary to obtain:

•

Agency records.

•

Expert reports or reports by health, educational or other service providers.

•

Attendance by fact or expert witnesses.
In the best circum stances, everything will be in place before the adjudicatory hearing. If

not, the court should be prepared to issue subpoenas and set a date for a second hearing to occur
at th e earliest po ssible opportunity.

Can stipulations, agreements and admissions be used at adjudicatory hearings?

A child may not be adjudicated dependent based upon stipulated facts alone. In re A.S.,
594 A .2d 714 (P a. S uper. C t. 1991); In th e Intere st o f Michael Y ., 530 A .2d 115 (P a. S uper. C t.
1987). It is the court’s responsibility to make a determination of dependency based upon clear and
convincing evidence; stipulations, admissions and agreements, while helpful, must not substitute
for a presentation of evidence. The court should seek out evidence from objective, disinterested
witnesses, as well as the parties. Id. at 118 (quoting In re LaRue, 366 A .2d 1271 (Pa . Su per. Ct.
1976)). Procurement of evidence may require the court to take an active role in assuring the
appearance of witne sse s and the p roduction of documents. Gathe ring the facts m ay req uire
multiple hearings unless the court establishes adequate pretrial protocols.

C. Aggravated Circumstances

Can aggravated circumstances be raised at adjudicatory hearings? 42 Pa. C.S. §6302.

aggravated circumstances may be pled at the adjudicatory hearing stage of dependency
proceedings. T he court then determ ines whether the agency m ust make ‘reasonable efforts” to
reunite the family or whether it may cease efforts and propose another alternative as the
permanency goal for the child.

AS FA allowed states to d efine and clarify what acts constitute “aggravated c ircum stan ces.”
65 FR 4053. Th e Juvenile Act defines aggravated circum stances as follows:

Th e child is in the c ustody of a county agency and either:
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1. The identity or whereabouts of the parents is unknown and cannot be ascertained and the
parent does not claim the child within three m onths of the date the child was taken into custody.

2. T he identity or whereabouts of the parents is known and the parents have fa iled to m aintain
substantial and continuing contact with the child for a period of six months.

3. The child or another child of the parent has been the victim of physical abuse resulting in serious
bodily injury, sexual violence or aggravated physical neglect by the parent.

4. The parent has been convicted of a specific list of offenses where the victim is a child or has
been convicted of the attempt, solicitation or conspiracy to comm it any of said offenses.

5. The parental rights of the parent have been involuntarily terminated with respect to a child of the
parent within three years immediately preceding the date of birth of the child.

If one or more aggravated circumstances is alleged at the adjudicatory phase of the
dependency proceeding, the court must engage in a three step analysis:

First: The court must determine that the child is dependent. (See pages 22-23 for
dependency criteria).

Second: The court must determine whether the alleged “aggravated circumstance”
has been proved. 42 Pa . C.S . §6341(c.1).

Third: If the court determines the child is dependent and one or more aggravated
circum stances exists, the court m ust decide whether or not reasonable efforts to
prevent or eliminate the nee d for removing the ch ild from the hom e or to prese rve
and reunify the family should continue in spite of the existence of the aggravated
circum stance.

If the court determines that reasonable efforts need not be made, the court must schedule a
permanency hearing within 30 days. Se e 42 Pa. C.S. §6351(e)(3)(ii).
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If the court determines that reasonable efforts should be made and that reunification is a
stated goal for the child, the court must proceed with a disposition hearing within twenty days of the
adjudication.

Why might the court order reunification services even if one or more aggravated
circumstances is found?

The aggravate d circu mstances language of the Juvenile A ct, lik e th at found in A SF A, may,
in certain situations be overly inclusive, in others overly exclusive. For example, one can imagine a
situation where a parent has not been able to maintain contact with a child for six months due to a
severe illness. The agency might be able to plead and prove “aggravated circumstances,” but the
provision of services to the family for an additional period of time m ight be the appropriate course
of a ction. T he law allows the court to exercise discretion and order rea sonable efforts in
circumstances like this or in any number of other instances that might arise. For additional
examples of and commentary on aggravated circumstances as well as a thorough guide to ASFA
and its regulations, JLC recom mends: Making Sense of the ASFA Regulations: A Roadmap for
Effective Implementation, AB A, W ashing ton, D .C. (2001).

How have appellate courts interpreted aggravated circumstances in dependency
adjudications?

As of the date of this publication, few opinions deal with allegations of aggravated
circum stances at the adjudicatory stage of d ependency court proceedings. In re S.B ., 833 A.2d
1116 (Pa. Super. Ct. 2003), upheld the dependency adjudication of S.B. based upon a finding of
an “aggravated circumstance,” in this case, sexual abuse of his sibling by the Father. The trial
court’s findings reflected that S.B. had not been the subject of physical or sexual abuse and was
doing well in school and was safe in the home. The cou rt affirmed the trial court’s dependency
adjudication by expanding the Juvenile Act’s definitions of dependency to include dependency
based upon “aggravated circumstances.” In JLC’s view, the court’s interpretation is unwarranted
either by the language of the Juvenile Act or A SF A a nd its legislative history.

An other superior court panel specifically noted that the Juvenile Act “did not expressly
expand the definition of “de pendent children” to include siblings of sexually abused children. W hile
it agreed with S.B. that the Juvenile Act is “more sensitive to the fact that siblings of sexually
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abused children may be without proper parental care or control…” it did not find that the
aggravated circum stance of sexual abuse was alone grounds for a fin ding of de pendency. In re
M.W., 842 A.2d 425 (Pa. Super. Ct. 2004) (Siblings of sexually abused child adjudicated
dependent based upon a finding of lack of proper parental care and control. Evidence showed that
mother not only allowed father to sexually abuse one child, but continued to allow father
unsupervised contact with other ch ildren).

The court has affirmed, at a dependency hearing, a finding of aggravated circumstances
and permitted the agency to cease reunification efforts where there was clear and convincing
evidence of serious physical abuse of the child. In th e Matte r of A.H . & A .L., 763 A.2d 873 (Pa.
Su per. Ct. 2000). Cf. In re R.W.J., 826 A .2d 10 (Pa . Super. Ct. 2003) (child’s father, m other’s
paramour, had killed child’s ten-week old sibling; father not a party to appeal and aggravated
circumstan ces are discusse d, bu t are n ot a s pecific ground for affirma tion of dependency order,
which continued newborn in foster care based upon prognostic evidence).

Aggravated circum stan ces ca nnot be applied retroa ctively, so that an involun tary
term ination with respect to another child of th e parent, which occurre d befo re the amendm ents to
the Juvenile Act, could not serve as the basis for th e dependency adjudication. In re R.T ., C.A . &
K.A., 778 A.2d 670, 679 (Pa. Super. Ct. 20 01).

D. Tran scripts and Appeals

Should adjudicatory hearings be recorded? 42 Pa.C.S. §6336(c)

The Juvenile Act does not require that dependency proceedings be recorded unless
requested by the parties or ordered by the court. If the proceedings are not recorded, the court is
required to keep full minutes. 42 Pa. C.S. §6336(c). Prior to the start of hearings, where a
stenographic or taped record is not regularly m ade, the parties m ust be informed of th eir right to
request a transcript or recording of th e proceedings. A tra nscript must be made in order to permit
the court to hear appeals in matters involving a goal change. In th e Intere st o f J.H ., 788 A.2d
1006, 1009 (Pa. Super. Ct. 2001). However, recording should not be limited to goal change
hearings.
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All courts should a dopt a p olicy of reco rding every stage of dependency hearing s. A reco rd
of the proceedings will help to:

•

maintain appropriate decorum in the courtroom.

•

encourage attorneys to be fully prepared to present evidence and cross-examine witnesses.

•

streamline future hearings.

•

provide a full record that a trial judge can rely on to review proceedings conducted by a judicial
officer.

Are ap pea ls allow ed a s of right from an a djud ication of de pen den cy?

Prior to a final disposition order, there is no direct right of appeal from an adjudication of
dependency. Until disposition, the order of de pendency is c onsidered an interlocutory order. In re
A.M. & P.M., 530 A .2d 430, 432-33 (Pa . Su per. Ct. 1987).

Because appellate rights must await a disposition order, it is important that a disposition
hearing take place immediately or, at the very latest, within the twenty days allowed by the Juvenile
Act, and that a disposition order be issued fo rthwith.

E. Conducting an Adjudicatory Hearing

The time allotted for adjudicatory hearings will vary from case to case and from courtroom
to courtroom. The time allotted for the hearing should be enough to address, in a thorough and
judicious manner, the legal and factual issu es to be determined and to ensure that the decision is
based upon clear and convincing evidence.

See Box 1.
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The following suggestions for conducting an adjudicatory hearing are adapted from Resource Guidelines
Improving Court Practice in Child Abuse & Neglect Cases (NCJFCJ 1995) (“Resource Guidelines”).
Hearing Activity
1.
•
•
•

Introductory Remarks
Identification of parties, counsel and others
Advising parties on rights
Description of the proceeding

2. Adequacy of Notice and Service of Process Issues
• Are subpoenas or bench warrants necessary to procure records or witnesses?
3.
•
•
•
•

Testimony to Support or Refute Dependency Allegations
Caseworker and agency testimony/safety and welfare of the child
Parent, child, if appropriate, and other fact witness testimony
Expert testimony, if necessary
Aggravated circumstances testimony, if alleged

4.
•
•
•
•

Issues Related to Dependency Adjudication
Reasonable Efforts finding if child in shelter care
Family preservation services/assessments
Placement/Visitation
Services in the home and non-placement reviews

5. Issuance of Orders and Scheduling Next Hearing (disposition or permanency review)
• Finding of dependency by clear & convincing evidence
• If finding of dependency and aggravated circumstances, finding of whether reunification efforts should
continue or cease
• Order necessary assessments, order necessary services
• Prepare and distribute orders to all parties
• Explain orders, as necessary, to all parties prior to adjournment
Box 1
F. Adjudication Cases

The Juvenile Act defines a dependent child as a child without proper parental care or control,
education as required by law, or other care or control necessary for physical, mental or emotional
health or morals. 42 Pa. C. S. §6302. Adjudications of dependency must be founded upon clear
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and convincing evidence. 42 Pa. C. S. §6341(c). Clear and convincing evidence is testimony that
“is so clear, direct, weighty, and convincing as to enable the [trier of facts] to come to a clear
conviction, without hesitancy, of the truth of the precise facts in issue.” In re Kyiah Jackson, 406
A.2d 1116, 11 18 (Pa. Super. Ct. 19 79).

Cases involving dependency
adjudications are listed below. In the first major
grouping, the courts determined that the
evidence was insufficient for the adjudication of
dependency to stand. In the second major

Summaries of adjudication cases decided
beginning in the year 2000 and continuing to the
present can be found on the Juvenile Law Center’s
website: www.jlc.org . Click on Legal
Developments and look for Dependency.

grouping the evidence warranted a finding of
dependency. W ithin these two major groupings,
the cases are divided into several categories to enable the reader to locate a variety of fact
patterns. However, each case presents complex factual situations and the reader is reminded that
there is no substitute for an examination of the full opinion.

CASES W HERE DEPENDENCY ADJUDICATION REVERSED:

Ev idence insufficient to sustain fin din g o f ab use.

In re D.A., 801 A.2d 614 (Pa. Super. Ct. 2002). Dependency adjudication reversed. Mother's past
depression, for which she had completed a course of treatment, and an isolated incident of sexual
contact with a child, which occurre d five years prior to the curre nt petition, were not sufficie nt to
warrant a dependency adjudication.

In th e Matte r of C.R .S., 696 A.2d 840 (Pa. Super. Ct. 1997). Dependency adjudication reversed.
Evidence of abuse, as it was not consistent with testimony presented at trial regarding the source
of the child’s injuries.(get better description)

In the Interest of J.M., 652 A.2d 877 (Pa. Super. Ct. 1995). Dependency adjudication for five of
six children reversed. Although dependency was correctly found for the one child, the basis of
dependency adjudications for the other children was “innuendo and suspicion,” not clear and
convincing evidence.

62

Juvenile Law Center - PA Judicial Deskbook, 4th edition

In re A.S., 594 A.2d 714 (Pa. Super. Ct. 1991). Dependency adjudication of teenaged girl, based
on stipulated facts at a shelter hearing reversed. Case remanded for full adjudication hearing.

In the Interest of Tanya Palmer, 590 A.2d 798 (Pa. Super. Ct. 1991). Dependency adjudication
reversed. Mother’s eight-year-old daughter was drowned by paramour. The mother’s other child,
the son of the paramour, was then adjudicated dependent by the trial court, which found that the
death of the daughter indicated that the mother had elected not to protect her daughter from her
paramour. Daughter’s death alone, without any prior indication of danger to the child from the
param our, was not sufficient to establish tha t mo ther h ad elected n ot to protec t her c hild. T here
was no basis for finding that mother could not provide proper parental care and control to her
surviving son.

In the Interest of Winnie Rodriguez, 406 A.2d 553 (Pa. Super. Ct. 1979). Dependency
adjudication reversed. Mother had removed her daughter from the dangerous situation after the
first instance of abuse, of which there had been no prior warning.

Parent’s age and dependent status not a basis for determining child dependent.

In th e Intere st o f Kyle Au stin Ha ll, 703 A.2d 717 (Pa. Super. Ct. 1997). Dependency
adjudication reversed. Pa rent’s dependent status and young age were alone not sufficie nt to
adjudicate a child dependent without evide nce of improper care and control of the child.
The child was born to a dependent 14-year old mother and 18-year old father. At the time of the
dependency petition, child was living with his mother in her foster home, and child’s father had
made arrangements for child to live w ith him.

A mere failure to comply with a juvenile court’s order is not prima facie evidence of
dependency.

In th e Intere st o f T.M., 689 A .2d 954 (P a. S uper. C t. 1997). Dependency adjudication reversed.
Shortly after T.M.’s birth, agency filed a Petition for Emergency Placement, alleging T.M. suffered
from a failure to thrive d ue to a lack o f proper parental care and control. Medical tests, however,
revealed nothing rem arkable ab out T.M .’s health. T he court ord ered return o f T.M . to his mothe r,
but also ordered the parents to cooperate with social services agencies. A short time later, the
agency filed a dependency petition alleging that T.M. was without proper parental care and control
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because his parents we re failing to cooperate w ith the social services agencies. The trial co urt
denied the dependency petition. The Superior Court affirmed. The court declined to accept
agency’s argument that failure to comply with a court order is prim a facie evidence of de pendency.

In re T.D ., 553 A .2d 979 (P a. S uper C t. 1988). Dependency adjudication reversed. Although child
had been abused in the past, there was no clear and convincing evidence of a present lack of
proper parental care and control, thus failure of the parents to comply with court ordered SCOH
services wa s not sufficient to e stablish dependency.

A c hild cann ot b e adju dicated d ependent if th ere is a paren t who is ready, w illing and able
to p rov ide pro per pa ren tal care and con trol, even if tha t pa ren t is th e non -cu sto dial paren t.
It is the duty of the trial court to determine if such a parent is available.

In re M.L., 757 A.2d 849 (Pa. 2000). Dependency adjudication reversed. Custodial mother suffered
from factitious disorder by proxy, and thus falsely alleged that the non-custodial father was sexually
abusing the child, although there was no medical evidence of any abuse. The agency filed a
dependency petition because of the mother’s allegations. The trial court found the child dependent
and awarded custody to the fathe r as th ere was no evidence of abuse. The Supreme C ourt
reversed the dependency adjudication, holding that a court may not adjudicate a child dependent
when there is a parent who is ready, willing and able to provide the c hild with proper parental care
and control. T he court reasoned that the definition of a d ependent child clearly states that a child
must lack a parent, guardian or other legal custodian who can provide appropriate care to the child,
and that this was patently not true of M .L.

In the Interest of Anita H., 505 A.2d 1014 (Pa. Super. Ct. 1986). Dependency adjudication
reversed. Court had failed to consider testimony about the parental fitness of the children’s father
follow ing the incarceration of the custod ial mothe r.

In the Matter of Mark T., 442 A.2d 1179 (Pa. Super. Ct. 1982). Dependency adjudication
reversed. Trial court should first have determined whether proper care and control was
immediately available from the non-custodial parent who was not present at the dependency
hearing.
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Past instances of abuse or past difficulties that might affect ability to parent are not
sufficient to adjudicate a child dependent unless there is evidence that improper parental
care and control will continue to exist in the future.

In re D.A., 801 A.2d 614 (Pa. Super. Ct. 2002). Dependency adjudication reversed. Mother's past
depression, for which she had completed a course of treatment, and an isolated incident of sexual
contact with a child, which occurre d five years prior to the curre nt petition, were not sufficie nt to
warrant a dependency adjudication.

In re Christopher Swope, 571 A.2d 470 (Pa. Super. Ct. 1990). Dependency adjudication
reversed. The Superior Court found that not only was the lower court’s decision based on
contested hearsay testimony, but that even if the alleged incidents of abuse had occurred in the
past, an inquiry as to the quality of care child would receive from his mother in the future was also
necessary.

In th e Intere st o f H.B., 437 A .2d 1229 (Pa . Su per. Ct. 1981). Dependency adjudication vacated.
Isolated incidents of ne glect in the past did not necessarily warran t the conclusion that the child
would continue to receive such treatment in the future absent any professional evaluation of the
parent’s present ability to care for the child.

The standard for finding dependency is not “in the child’s best interest,” but rather whether
there is immediately available proper parental care and control.

In re Jackson, 448 A .2d 1087 (Pa . Su per. Ct. 1982). Dependency adjudication reversed. Ch ild
was in the custody of her paternal aunt and uncle and complained of sexual abuse by uncle.
Mother (appellant) brought the child to the hospital. A physician reported the incident and the
agency subsequently filed a dependency petition. After consolidating the dependency and custody
issues, the trial court, using a best interests test fou nd the child dependent and awarded custody to
the paternal aunt and uncle.

In re the Interest of Eugene Haynes, 473 A .2d 1365 (Pa . Su per. Ct. 1983). Be st interests
standard is not relevant to dependency determinations. Trial court’s decision to return the children
to their m other, as they were not dependent, affirmed.
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CASES WHERE DEPENDENCY ADJUDICATIONS UPHELD:

Ne glect – paren t un able or un willing to m eet ne eds of ch ild.

In re R.T., C.A. & K.A., 778 A.2d 670 (Pa. Super. Ct. 2001). Dependency adjudication of children
affirmed. Parents failed to remedy filthy living conditions in the home caused by more than 20
animals, their accom panying feces and stenc h, co ckro ach infe station and unsafe and unsanitary
furnishings.

In re K.A .D., 779 A.2d 540 (Pa. Super. Ct. 2001). Dependency adjudication affirmed. Mother
voluntarily agreed to adjudication and, because of daughter’s fear of father and emotional and
mental health needs, fath er, although available to take custody, found unable to meet child’s
needs.

In th e Intere st o f B.B., 745 A.2d 620 (Pa. Super. Ct. 1999). Proper parental care and control for
five and six year old boys is n ot available fro m a biological father who chooses not be invo lved in
the lives of h is children and has seen them on only one occasion. A conscious decision not to
parent is clear and convincing evidence of dependency.

In re R.R., 686 A .2d 1316 (Pa . Su per. Ct. 1996). Dependency adjudication of a n infan t in delicate
medical condition affirmed. Mother’s emotional instability, financial uncertainty and lack of medical
expertise rendered her unable to parent infant with special medical needs.

In re S.M., 614 A .2d 312 (P a. S uper. C t. 1992). Dependency finding and placem ent of 1 5 year old
boy affirmed due to failure of parents to provide needed support for youth’s emotional problems,
which may have stemmed, in part, from parents’ inappropriate, abusive discipline.

In re Yeager, 455 A.2d 717 (Pa. Super. Ct. 1983). A juvenile may be adjudicated a dependent
child without a showing of p arental fault if the parents cannot meet the juve nile’s special needs. In
this case, the mothe r’s inability to con trol teenager’s violent ac tions, inappropriate sexual beh avior,
and drugs and alcohol use w as clear and convincing evidence of dependency.

In Interest of Black, 417 A .2d 1178 (Pa . Su per. Ct. 1980). Dependency finding and removal to
foster home of infant shortly after birth upheld. Infant’s two older siblings had died due to poor
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parental care and parents were unable to prove that conditions in the hom e or in their ability to
parent had improved.

In re Ku nkle, 402 A.2d 1037 (Pa. Super. Ct. 1979). Dependency finding based upon evidence of
filth throughout home, smell of urine, presence of innumerable animals and their accompanying
odors.

Ph ysical/sexual abu se – pare nts no t on ly m ust no t ha rm child, but m ust also p rotect ch ild
from harm by others.

In re R.W .J., 826 A .2d 10 (Pa . Su per. Ct. 2003). Dependency adjudication of infan t affirmed.
Mother had history of noncompliance with the state, as indicated by her voluntary termination of
parental rights to four other children after demonstrating unwillingness to meet reunification goals,
and her reunion with the man who pled guilty in the death of another one of her children.

In the Matter of A.H. & A.L., 763 A.2d 873 (Pa. Super. Ct. 2000). Dependency determination may
be based upon clear and convincing evidence that the mother was the abuser either by her
intentional acts or by failing in her duty to protect her child from acts of abuse by others.

In th e Matte r of C.R .S., 696 A.2d 840 (Pa. Super. Ct. 1997). Dependency determination based on
physical abuse must be based on clear an d convincing evidence of the abuse, b ut o nly prim a facie
finding that abuse would not normally have occurred except for the affirmative acts or omissions of
the p arents is required as to the iden tity of the a buser(s).

In the Interest of J.O.V. and J.A.V., 686 A.2d 421 (Pa. Super. Ct. 1996). Both the acts and
omissions of caretakers must be given equal weight, and thus two separate incidents of serious
injury to a child were enough to support a finding of dependency where parents could not account
for the injuries.

In the Interest of C.L., 648 A.2d 799 (Pa. Super. Ct. 1994). Dependency finding upheld. Mother
admitted she was aware of paramour’s previous sexual abuse of a minor, and yet failed to prevent
her children fro m being in a “possible sexual abuse situation” with the paramour. Lower court’s
finding that the children had, in fact, been abused by the paramour affirmed.
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In the Matter of B.R., 596 A .2d 1120 (Pa . Su per. Ct. 1991). Dependency finding affirmed. Ch ild
had been sexually abused by her father, and mother refused to believe her and was, therefore,
incapable of protecting her from future abuse.

In re Frank W.D., Jr., 462 A.2d 708 (Pa. Supe r. Ct. 1983). Depen den cy adjud ication and o ut-ofhome placement of infant upheld. No adequate explanation provided for serious injury sustained
while child in the care of a babysitter who was living in the home.

In re Barclay, 468 A.2d 778 (Pa. Super. Ct. 1983). Dependency adjudication upheld. Mother
admitted her husband abused the children and she refu sed to leave him . Th e court properly
considered the extreme abuse suffered by both the child at issue and the half-sister, since they
were part of the same household.

In th e Intere st o f K.B., 419 A.2d 508 (Pa. Super. Ct. 1980). Dependency finding upheld. Mother
refused to believe that stepfather sexually assaulted the children and admits she will allow
stepfather to return home if released from prison.

Se xual abu se of o ne child/fin din g o f de pend ency as to s iblin gs.

In re M.W., 842 A.2d 425 (Pa. Super. Ct. 2004). Dependency adjudication upheld. Mother failed
to protect siblings of sexually abused child by permitting fath er to have unsupervise d contact with
them.

In re S.B., 833 A.2d 1116 (Pa. Super. Ct. 2003). Dependency adjudication upheld. aggravated
circumstances provisions of the ASFA and the Juvenile Act allow the expansion of the definition of
a dependent child to include a sibling of a sexually abused child, despite evidence that the sibling
was not abused, was well-cared for in the home and was otherwise doing well. There was no
finding that the child was without parental care and protection.
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III. Disposition of a De pendent Ch ild 42 Pa. C.S. §63 51(a) & (b).

A. Disposition

Even after a child has been determined to be dependent, the court is not free to
rem ove the child from pare ntal custo dy. A disposition hearing must take place.9 The disposition
of a dependent child is governed by Section 6351(a) & (b) of the Juvenile Act. W hile a child’s initial
disposition should begin the permanency planning process, a disposition hearing is not a
permanency hearing. Dispositional orders must be best suited to the safety, protection and
physica l, mental and moral welfare of th e child.

Under Section 6351(a), the court may make any of the following dispositions:

•

Allowing the child to remain with his parents, guardian or other custodian subject to conditions,
including supervisio n as directed by the court for the child’s p rotection;

•

The transfer of temporary legal custody to other individuals, licensed private or public agencies,
subject to conditions and limitations as the c ourt prescribes; or,

•

The transfer of permanent legal custody to an individual who is found by the court to be
qualified to rec eive and care for the child, subject to conditions and limitations as the c ourt
prescribes.

42 Pa. C. S. §63 51(a)(1)-(2.1).

The statute affords the court discretion to craft conditions and limitations, which will allow
for a disposition that best serves the interest of the child, whether the child remains in the home or
is placed elsewhere. The court has the discretion to order supervision for the child’s protection
when it allows the child to rem ain with or be returned to parents, guardians or other custodians.
Th e parameters of the supervision can even include payment by the agency for co sts of care
required by a child while in the custody of he r parents. In re N.E., 787 A .2d. 1040 (Pa . Su per Ct.
2001)

9

All of the procedural requirements and rules of evidence applicable to adjudicatory hearings, set forth at pages 4955, are applicable to disposition hearings, unless otherwise noted.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

69

What must the record or a disposition order contain if the child is removed from the home?
42 Pa. C.S. §6351(b)

Be fore entering any disposition order that removes a child adjudicated dependent from his
or her home or keeps a child from returning home, the court must find, on the record or in an order
of th e court:

(1) That it would be contrary to the welfare, safety or health of the child to remain in his or her
home.

(2) W hether reasonable efforts were made prior to removal to prevent or eliminate the need for
rem oval.

(3) If preventive services were not offered due to emergency placement, whether that course of
action was reasonable given the circumstances.

(4) If an informal hearing was held and it was determ ined that reasonable efforts were not made to
prevent removal, w hethe r reasonable efforts to m ake re unificatio n possible are underway.

What dispositions are not permitted under
the Juvenile Act? 42 Pa. C.S. §6351(c)

A child who is adjudicated dependent
may not be committed to or placed in an
institution or other facility designed or operated
for the benefit of delinquent children, unless the
child is a lso adjudicated delinquent. T his
provision applies to post-disposition placem ents
of th e dependent child as well. See, In the
Interest of Tasseing H., 422 A.2d 530 (Pa.
Su per. Ct. 1980); Comm onwealth v. Feick,
439 A .2d 774 (P a S uper. C t. 1982); In the
Inte res t of R .B., 621 A .2d 1038 (Pa Su per. Ct.
1993).

Section 6302 of the Juvenile Act now defines
“[f]acility designed or operated for the benefit of
delinquent children” as “[a] facility that either
identifies itself by charter, articles of incorporation
or program description as solely for delinquent
children.” It is, therefore, possible that a facility
may house both delinquent and dependent
children. Housing dependent and delinquent
children in the same facility is not the best practice
and JLC would encourage judges to avoid placing
dependent children in institutional settings geared
mainly for the treatment and rehabilitation of youth
adjudicated delinquent.
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What legal standard governs removal of a child?

The standard governing removal of a dependent child from his or her parents is “clear
necessity.” Removal may be ordered only where the evidence demonstrates a clear necessity for
removal. Such necessity is implicated where the welfare of the child demands that a child be taken
from his parents' cu stody. In re A.L ., 779 A .2d 1172, 1175 (Pa . Super. Ct. 2001). Clear necessity
is established when it has been determ ined that alternative s to rem oval are unfe asible. Se e, e.g.,
In the Interest of LaRue, 366 A .2d 1271, 1273 (Pa . Su per. Ct. 1976); In Interest of Pernishek,
408 A .2d 872, 877 (Pa . Su per. Ct. 1979); In the Interest of Y.P. and T.H., 509 A.2d 397, 399 (Pa.
Su per. Ct. 1986). Clear necessity and not a best interests standard is applied whenever a child
faces separation fro m his or her parents and hom e. In th e Intere st o f Pa ul S ., 552 A.2d 288 (Pa.
Super. Ct. 1988) (Dependent child temporarily placed back home. To remove the child again,
evidence m ust rise to the level of proving rem oval to be clearly necessary). See also, In the
Inte res t of S .S., 651 A.2d 174 (Pa. Super. Ct. 1994) (Child who has been adjudicated dependent
and removed from the home, but is then placed back in the hom e, cannot be rem oved again
except purs uant to a clear necessity standard).

One Superior Court panel seems to question the “clear necessity” standard for determining
the disposition of a d ependent child. In re E.P ., J.P. & A .P., 841 A .2d 128 (P a. S uper. C t. 2003).
This appeal was taken following the second “permanency review hearing”10 at which the children
were removed from the mother’s custody and placed in foster care. Citing Section 6301 of the
Juvenile Act, which states as one of its purposes: “(1) To preserve the unity of the family whenever
possible or to provide another alternative permanent family when the unity of the family cannot be
maintained,” the court found that the focus of the Act had “shifted somewhat from its emphasis on
family unity to an emphasis on the child impacted by a dependency adjudication.” The court also
applied the re asoning in term ination of parental rights cases, (wh ich generally take place after a
child has been rem oved from a parent’s custody for an extended period of time), to support its
application of a necessary and appropriate standard for removal of the children. The court agreed
with the trial court in finding that, even after e xtensive e fforts, fa mily unity could not be maintained.
The court affirmed the trial court’s determination that the children’s removal from Mother’s physical
custod y was “both ne cessa ry and appropriate.” Id., 841 A .2d at135. The necessary and
10

It is unclear whether the hearings conducted by the trial court were “permanency review hearings” as defined in
Section 6351(e) of the Juvenile Act, which, in the main apply to children removed from the home. Section
6351(e)(3)(ii)(D) provides for permanency hearings within thirty days of a petition alleging that the hearing is
necessary to protect the safety or physical, mental or moral welfare of a dependent child. It is not clear from the
Superior Court opinion whether the hearings were convened pursuant to petition.
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appropriate standard utilized by the court is not significantly different than the clear necessity
standard. If efforts to provide services and support that would allow the children to remain in the
hom e have not proved effective, and the court determines that add itional efforts will not improve
the situation, the removal of the children from the home is clearly necessary and appropriate.

Other than specific dispositional locales, what can the court order at a disposition hearing?

In addition to the placement options set
forth in Section 6351(a) of the Juvenile Act, the
court ca n order any and all services necessary
for th e protection and welfare of th e child. In re

Judges have the legal authority to require the
agency to provide adequate, appropriate and
accessible services necessary for the protection
and welfare of the child.

Tameka M., 534 A .2d 782 (P a. S uper. C t.
1987), aff’d., 80 A .2d 7 50 (Pa. 199 0) (co urt
ordered the agency to reimburse foster parents for a Montessori school program that best suited
the educational needs of the child; program s offered by agency were unsuitable). See also, In re
Frederick F., 583 A .2d 1248 (Pa . Su per. Ct. 1990); In re N.E ., 787 A .2d. 1040 (Pa . Su per. Ct.
2001) (agency required to pay for dental bills while child still under supervision, but in custody of
parent).

B. Procedural, Standing and Evidentiary Issues

When sho uld the disposition hearing take place? 42 Pa. C.S. §6341(c)

If the child has been removed from the home, disposition hearings must take place no later
than 20 days afte r the child is a djudicated dependent.

Separate adjudication and dispositional hearings are not required by the Juvenile Act. 42
Pa . C. S . §6341(c). In th e Intere st o f Y.P . and T .H., 509 A .2d 397, 400 (Pa . Su per. Ct. 1986). If
a child is adjudicated dependent, the disposition hearing may take place at the same time as the
adjudicatory hearing. Disposition may also be deferred, but, if the child has been removed from the
home, defe rral cannot extend past 20 days.
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W ho has th e rig ht to rec eive notic e of a d isposition hearin g? 42 Pa . C.S . §6336.1

The 1998 amendments to the Juvenile Act provided that notice is to be given not only to the
parties, ch ildren and the ir parents, but to fo ster p arents, pre-adoptive parents an d relatives who are
caring for a child. 42 P a.C .S. §6336.1. T his requirement applies to all hearings and inquiry should
be made at the disposition hearing as to whether persons caring for the child have received notice.
Before determining where the child is to be placed, the court should attempt to involve all persons
who can provide relevant information.

What evidence may be presented at the disposition hearing? 42 Pa. C.S. §6341(d)

Section 6341(d) of the Juvenile Act provides: “In disposition hearings [following a finding of
dependency] all evidence helpful in determining the questions presented, including oral and written
reports, may be received by the court and relied upon to the extent of its probative value even
though not otherwise competent in the hearing on the petition. The parties or their counsel shall be
afforded an opportunity to examine and controvert written reports so received and to crossexamine individuals making the reports. Sources of information given in confidence need not be
disclosed.” But see, In the Interest of Jones, 429 A.2d 671 (Pa. Super. Ct. 19 81) (Trial court
erred in permitting witness to testify in camera at a dispositional hearing. The Superior Court ruled
that mother’s due process rights were violated). See also, In re T.R., J.M., C.R., & C.R., 731 A.2d
1276 (Pa. 1999). In T.R ., et. al., the trial court ordered a mother to undergo a psychological
evaluation, and release the results to the court fo r the purpose of d etermining whether or not to
return custody of her children after removal due to unexplained injuries. The court concluded that
a m other's state constitutional right to privacy precluded the trial court from compelling her to
participate in a psychological evaluation, the results of which would be disclosed to the interested
parties. This case is not pre cedential. Only three justices joined in the rationale. Two othe rs
dissented and a third concurred in the result.

How have appellate courts addressed other evidentiary issues arising at disposition
hearings?

In In the Interest of Paul S., 552 A .2d 288, 291(Pa . Su per. Ct. 1988), the court held that a
caseworker’s testimony as to the ultimate issue may be admissible in a matter involving the
disposition of a child. A lay or expert witness will be perm itted to testify concerning the ultima te
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issue to be decided by the judge, provided that the admission of the testimony does not cause
confusion or prejudice. The court held that since the trial court knew of her inexperience and her
employment with the agency seeking custody, a caseworker’s testimony could not have been
confu sing or pre judicial.

A full record that will ass ist in determ ining the appropriate placement of a dependent child is
the best course a trial judge can take. In one case, where the trial court had refused to allow the
child’s attorney to introduce any testimony, call any witnesses, cross-examine witnesses, or even
state a position for the record on behalf of the child, the disposition of custody awarded to the
mother was overturned. The Superior Court found that the trial court’s preclusion of evidence
related to the mother’s history of alcoholism or other instances of improper care may have led to an
inappropriate disposition. T he case was remanded to the trial judge. In re Donna H., 602 A.2d
1382, 1385 (Pa. Super. Ct. 1992) (Beck, J. dissenting) (The dissent noted that the trial judge had a
long and comprehensive history with this matter and that his determination that one lapse on the
part of mother, who was otherwise making excellent progress in dealing with her alcohol problems
and was otherwise caring for th e child, did not warran t the agency’s request for return of the child
to fo ster care and did not warran t rem and fo r consideration of ad ditional testimony).

W hat spec ific finding s sh ould the cou rt make in form ulating a disposition o rder?

The order or record should contain case specific facts which support the disposition.

The initial disposition hearing is often the court’s first opportunity to engage the parties in a
dialogue about the child’s immediate, as well as long -term , nee ds. Some questions the court
should ask before formulating the order that determines the child’s initial placement, whether that
placement will be in or outside the home, are:

•

The child’s educational needs—
•

If the child is o f school age, will a placement require him of h er to enroll in a new school?
The court should consider loss of school time and adjustment issues in making an initial
placement.
•

Does the child need a special school or special services within a school?

•

Is transportation assistance necessary to get the child to a special school or appropriate
school program?
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•

Are there summer school or after-school programs that the child should be enrolled in?

Information about the rights of school aged children can be found in this Deskbook, Part III, Section
Three.

•

The child’s physical and behavioral health needs —
•

Does the child need medical or dental services? W hat specific services are required?

•

Does the child have emotional or mental health problems that require a special placement
or can the issues be addressed by out-patient therapy? W hat specific m ental health
service s are available that will serve the child in the proposed placem ent?

•

Can the child’s problems be addressed with in-home services?

Information about the rights of dependent children to health care can be found in this Deskbook,
Part III, Section Two.

•

The needs of older youth—
•

Is the youth a candidate for an independent living program?

•

Does the youth have access to vocational training opportunities?

•

Is the youth on track to get his or her high school diploma?

Information about the rights of older dependent youth can be found in this De skbook, Pa rt III,
Section One. A list of specific questions the c ourt should address in the case of an older youth can
be found at page 231.

C. Reasonable Efforts, Aggravated Circumstances and the Disposition Hearing

What role do reasonable efforts play at the disposition hearing? 42 Pa. C.S. §6351(b)

Pa ragraphs 2-4 of 4 2 P a. C .S. §6351(b) d irect the court to address the reasonable efforts
made by the agency in connection with the child’s rem oval from the h om e. This requires m ore
than an inquiry as to whether or not reasonable efforts were made; this requires an in-depth
exam ination of th e services the agency has put into place in its effort to prevent rem oval or to
make reunification possible.
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Findings should be supported by a description of the preventative and reunification efforts that
were made and why additional efforts could or could not have prevented or shortened the
child’s separation from the family.

•

If child was removed and no efforts were made du e to emergency placement, the court must
make findings, supported by a description of the circumstances of removal, showing that the
agency acted reasonably under the circumstances. The court should be able to find that
rem oval would have been necessary despite any and all efforts.

What role do aggravated circumstances play at the disposition hearing?

The court need not enter findings 2-4 of Section 6351(b) if the court has previously found
aggravated circumstances and that no new or additional reasonable efforts are required to prevent
or elimin ate the need for rem oving the child from the home or to preserve or reu nify the fa mily. It
ma y be reasonable to refuse to initiate efforts or to suspend e fforts to return a child safely home if:

(1) One of the enumerated aggravated circumstances exists. See 42 Pa. C.S. §6302.

(2) The court makes a finding tha t the agency need m ake no efforts to reunite the family.

(1) and (2) are separate findings—the judge may find the aggravated circumstance exists, but not
excuse the agency from its oblig atio n to pro vide services to p reserve and re unify the fam ily.

If the court finds aggravated circumstances and that no efforts to reunite the family need be
made, a permanency hearing must be held within 30 days. See 42 Pa . C.S .A. §6351(e)(3 )(ii). See
pages 55-57 and page 95 for a discussion of aggravated circumstances at adjudicatory and
permanency review hearings.
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D. Transcrip ts and Appeals

Should disposition hearings be recorded? 42 Pa. C.S. §6336(c)

The Juvenile Act does not require that dependency proceedings be recorded unless
requested by the parties or ordered by the court. If the proceedings are not recorded, the court is
required to keep full minutes. 42 Pa. C. S. §6336(c). Prior to the start of hearings, where a
stenographic or taped record is not regularly m ade, the parties m ust be informed of th eir right to
request a transcript or recording of th e proceedings. Th e S uperior Court has recently stated that a
transcript must be made in order to permit the court to hear appeals in matters involving a goal
change. In th e Intere st o f J.H ., 788 A .2d 1006, 1009 (Pa . Su per. Ct. 2001). Recording should
not be limited to goal change hearings. All courts should adopt a policy of recording every stage of
dependency hearings.

A record of the proceedings may help to:

•

maintain appropriate decorum in the courtroom;

•

encourage attorneys to be fully prepared to present evidence and cross-examine witnesses;

•

streamline future hearings; and

•

provide a full record that a trial judge can rely on to review proceedings conducted by a judicial
officer.

Are appeals allowed as of right from disposition orders?

Disposition orders, following an adjudication of dependency, are considered final and
appealable. In re A.M. & P.M., 530 A.2d 430, 432-33 (Pa. Super. Ct. 1987). At each review of an
initial disposition order, any decision that would continue a child in placem ent or m ove a child to
another placem ent should also be considered final and appealable. See In re E.P ., J.P. & A .P.,
841 A .2d 128 (P a. S uper. C t. 2003) (ap peal allowed from rem oval of children fro m mother’s
custody after second hearing to review disposition of dependent children to mother’s physical
custody with agency supervisio n). Cf., H.S.W.C.-B & S.E.C.-B., 836 A.2d 908 (Pa. 2003) (in a
case involving the denial of a goal change, which resulted in maintaining the status quo for the
child, the court recognized that the status quo could put the child at risk and thus permitted the
appeal).
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E. Conducting a Disposition Hearing

The following suggestions for conducting a disposition hearing are adapted from Resource Guidelines
Improving Court Practice in Child Abuse & Neglect Cases (NCJFCJ 1995) (“Resource Guidelines”).
CONDUCTING A DISPOSITION HEARING
1.
•
•
•

Introductory Remarks.
Identification of parties, counsel and others.
Advising parties of their rights.
Description of the proceeding: This hearing will determine whether (name of child), who was
adjudicated dependent on (date), will remain in or be returned to his home and the custody of (name of
parent or legally responsible person) or will be placed in another setting.

2. Adequacy of Notice and Service of Process Issues.
3. Presentation of evidence to determine the best placement for the child and whether it is “clearly
necessary” to remove the child from the home.
• Caseworker and agency testimony/safety, welfare and special needs of the child. Testimony as to the
appropriateness of the proposed placement.
• Parent, child, if appropriate, and other fact witness testimony.
• Expert testimony, if necessary.
• Aggravated circumstances testimony, if any.
4. Issues Related to Disposition.
• Reasonable efforts to determine whether services that would permit reunification have been put in
place or should be ordered at this time.
• If placement outside the home, visitation for both parents and siblings and support issues.
• If placement in the home, services in the home and non-placement reviews.
5. Issuance of Orders and Scheduling Next Hearing.
• Finding of disposition: (a) in the home with specific services, (b) outside the home in least restrictive,
most appropriate setting.
• Order necessary assessments, order necessary services.
• Schedule next hearing.
• Prepare and distribute orders to all parties.
• Explain orders, as necessary, to all parties prior to adjournment.
Box 2
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F. Disposition Cases

Standards for Re mova l of Dependant C hild from the Ho me – Clear N ecessity

The standard governing removal of a dependent child from his or her parents has been
“clear necessity.” Clear necessity is established when it has been determined that alternative s to
rem oval are unfe asible. In the Interest of Y.P. and T.H., 509 A .2d 397, 399 (Pa . Su per. Ct.
1986); see also In re A.L., 779 A .2d 1172, 1175 (Pa . Su per. Ct. 2001); In re E.P ., J.P. & A .P., 841
A.2d 128(Pa. Super. Ct., 2003) (language used by the court is “necessary and appropriate”,
however the facts, as described, indicate that efforts to keep the children in the home had not
alleviate d the problem s and that rem oval to foster care was necessary).

CLEAR NECESSITY FOUND:

Clea r nec ess ity is establish ed w hen alterna tives to sep aration from the p aren ts are
un feasible. Feasibility sho uld take into c on sidera tion all app rop riate servic es, which, if
pro vided, wou ld enable the child to rem ain in th e hom e.

In th e Intere st o f C.S., 580 A .2d 418 (P a. S uper. C t. 1990). The court affirm ed the lower court’s
order placing the child in foster care at the request of the mother. The father, who was serving a
sentence for drug and alcohol-related offenses at the time, appealed. He argued that the daughter
should have been placed in the custody of the paternal grandmother. H owever, the trial court’s
concerns about the paterna l gran dfather, w ho had been convicted of statutory rape thirty years
earlier, were deemed legitimate enough to justify the child’s placement in the foster home.

In re A.M. & P.M., 530 A.2d 430 (Pa. Super. Ct. 1987). Sexual abuse, combined with the
impossibility of supervising or rehabilitating the parents due to their constant moves to different
jurisdictions, demonstrated a clear necessity to remove the children from the home.

In the Interest of Y.P. and T.H., 509 A.2d 397 (Pa. Super. Ct. 1986). Children either suffered or
were exposed to sexual abuse while in the m other’s home and a showing that it was not possible
to protect the children from a repetition of these acts while they remained in their mother’s custody
resulted in rem oval.
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In th e Intere st o f S.M.S., 424 A.2d 1365 (Pa. Super. Ct. 1981). Parents did not appeal
dependency adjudication, bas ed upon physical abu se of ve ry young child, but claimed tha t there
was not a “clear necessity” for continued foster care. The parents cited their participation in a
counseling program and claimed that it had resolved the tension in the household that led to the
initial placement. However, the virtually unanimous recommendations by medical, psychological
and social service experts against returning the child home led the court to affirm the continuation
of th e placem ent order. T he court noted that should circum stances change, the parents should
seek a new determination of the lower court’s disposition.

If “proper care” is n ot available in the hom e for a child with particular needs, clea r necessity
may require removal of the child until care can be provided.

In re D.K ., 58 P a. D. & C .4th 3 53 (2002). Teenager was rem oved from home based on a voluntary
entrustm ent agre em ent and placed in fos ter ca re. After thre e m onths, the you th as ked to re turn
home. The court found that a mother, who was morbidly obese herself and homebound, could not
provide proper care to prevent her son, who was 5’3 and 450 pounds, from returning to his old
eating habits, that she did not appreciate the seriousness of he r son’s condition, and that she did
not curb his absenteeism from school. Based on these findings, the court determined that the
mother was unable to provide proper care; youth was adjudicated dependent and continued foster
care was ordered, with reviews every three months to determine whether return home was
appropriate.

In re Joseph Lee Breisch, 434 A .2d 815 (P a. S uper. C t. 1981). W hen inadequacies are fo und in
the child’s home and the agency’s repeated attempts to provide parental skills instruction and
follow-up supervision are to no avail, a showing of clear necessity for removal of the child from the
home is made. Additional evidence of clear necessity came from the parent’s inability or
unwillingness to follow directions and instructions given by the agency and to cooperate in
providin g th e child with the rapy.

In the Matter of George, 414 A.2d 1063 (Pa. Super. Ct. 1979). A parent’s inability to provide the
services and attention a child requires because of the child’s severe intellectual and emotional
difficulties is enough to show a clear necessity for separating that child from his home. Fact that
other children remain in the home does not contradict finding.
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In the Interest of Pernishek, 408 A.2d 872 (Pa. Super. Ct. 19 79). “Proper care ” me ans ca re
suited to a child’s particular needs, thus parents may be able to care for a normal child but not one
with special needs. Parental care that is “necessary” and “proper” is not the best care possible, but
care that (1) is geared to the particularized needs of the child and (2) at a m inim um , is like ly to
prevent serious injury to the child. Child was a psychosocial dwarf and experts had testified that
while the child might be able to maintain normal growth rates in the hom e, she would most likely
not attain catch up growth. Removal from the home and from the foster home to a “Home for
Crippled Children,” with court reviews every three months, was justified to try to prevent serious
permanent injury.)

CLEAR NECESSITY NOT FOUND OR INAPPROPRIATE STANDARD APPLIED:

Clear necessity standard applies whenever dependent child is subject to removal from the
ho me eithe r at th e initial disposition or a fter reu nific atio n.

In th e Intere st o f S.S ., 651 A.2d 174 (Pa. Super. Ct. 1994). Child who has been adjudicated
dependent and removed from the home, but is then placed back in the home, cannot be removed
again except pursuant to a clear necessity standard. Case remanded for rehearing.

In the Interest of Paul S., 552 A .2d 288 (P a. S uper. C t. 1988). Dependent child tem porarily
placed back hom e. T o remove the child again, evidence m ust rise to the level of proving rem oval to
be clearly necessary. The trial court’s decision based on the best interests of the child, given a
case workers testimony that conditions were deteriorating in the home that the child had been
rem oved from because of a lack of e lectricity, ad equate heat, running water and sufficient fo od.
Case re manded for reh earing to determine wh eth er rem oval clearly necessary.

Failure to comply with agency plan does not in and of itself rise to the level of clear
necessity.

In the Interest of James Feidler, 573 A.2d 587 (Pa. Super. Ct. 1990). Clear necessity not shown
in removal of children from home based upon parents’ failure to cooperate with all parts of the
agency’s plan, including plans not contemplated by the order. Additionally, the agency must not
only provide preventive and reunification service s to fam ilies in need, but can be required to

Juvenile Law Center - PA Judicial Deskbook, 4th edition

81

provide service s that are generally the provinc e of oth er agencies, citing In th e Intere st o f S.A .D.,
555 A.2d 1 23, 127 (Pa. Super. Ct. 19 89).

OTHER ISSUES AFFECTING DISPOSITION:

Co nstitution al righ t to privacy may restrict co urt’s access to parent’s psychological re ports
in aid of a disposition determination.

In re T.R., J.M., C.R., & C.R., 731 A.2d 1276 (Pa. 1999). The trial court could not order a mother
to undergo a psychological evaluation, and release the results to the court, for the purpose of
determining whether or not to return custody of her children after removal due to unexplained
injuries. Th e P ennsylvania Suprem e C ourt concluded that a m other's state constitutional right to
privacy precluded the trial court from compelling her to participate in a psychological evaluation,
the results of which would be disclosed to the interested parties. The court also disagreed with the
trial court that less intrusive means were not available. This case is not precedential. Only three
justices joined in the rationale. T wo others dissented and a third concurred in the result.)

No te: In re T.R ., et al., is discussed in In th e Intere st o f J.Y ., 754 A .2d 5 (P a. S uper. C t. 2000).
A goal change case, which held that refusal of parents to cooperate with mental health personnel
can be considered, but cannot be determinative, in the goal change decision. The court held that
while they may not be able to require parents to submit to treatment, they could consider the
parents’ refusal to do so in determining issues relating to a request for a goal change from
reunification to adoption. Id., 754 A .2d at 9.)

IV. Permanency for a Dependent Child 42 Pa. C.S. §6351(e)

W hat is perm ane ncy?

Neither ASFA nor the Juvenile Act specifically defines permanency. Rather, both statutes
outline a procedure which, if followed, is inten ded to s olve the p roblems tha t long-term foster ca re
and fo ster-care drift cre ate for c hildren in the dependency syste m. In 1999, T he Na tional C ouncil
of Juvenile and Family Court Judges adopted as one of its key principles for permanency planning
for c hildren the following statement:
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PERMANENCY FOR CHILDREN

All children are entitled to a safe, permanent an d nurturing ho me in order to achieve
their full potential as human beings.
It is preferable that perm anency be accom plished within a child’s own fam ily, but if
that is not possible, it should be accomplished in a family setting.
From the time a child enters the child welfare system, all participants in that system
and all levels of the judicial syste m must strive to achieve permanency for the child.
Judges must do all they can to ensu re that children 16 years of age or older receive
services to prepare them for independent living, even while planning for adoption or
other permanent plan.
Before ASFA and the related amendments to the Juvenile Act, permanency and
permanency planning were embedded in Pennsylvania common law. The Superior Court, deciding
In the Interest of M.B., 674 A.2d 702, 704 (Pa. Super. Ct. 1996) provided: “Permanency Planning
is a concept whereby children are not relegated to the limbo of spending their childhood in foster
homes, but instead, dedicated effort is made by the court and the children’s agency to rehabilitate
and unite the fam ily in a re asonable tim e, and failing in this, to fre e the child for a doption.”
(Quoting, In re Quick, 559 A .2d 42 (Pa . Su per. Ct. 1989)). Fe deral and state law now mandate
permanency planning and define, with limited exceptions, a “reasonable time” for the
accomplishment of reunification efforts before requiring that the child’s permanency goal be
changed to a doption or another p erm anency altern ative. 42 P a. C. S. §6351(f)(9)

Permanency hearings, which must take place, according to the Juvenile Act, 42 Pa. C. S.
§6351(e)(3) at least every six-months after a child is removed from the home, are intended to plot
the child’s future. The permanency planning hearing is intended to result in a comprehensive plan
for the child that will result in a permanent placement. The Juvenile Act does not distinguish
between permanency hearings and a permanency planning hearing. It may be presumed that the
permanency hearings, at least two of wh ich should take place in the first year of a child’s
adjudication and placement outside the home, will result in the creation of a comprehensive plan
for th e child during that year.

In Pennsylvania, permanency planning for a child is steered by the family service plan. 55
Pa .Co de § 3130.61. If judges are to oversee properly the welfare of de pendent children in
Pe nnsylvania, they must become thoroughly versed in each child’s F SP .
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W ith respect to children placed outside their own homes, following the passage of ASFA,
Pe nnsylvania’s O ffice of C hildren, Youth and Fam ilies issued Bu lletin # 3130-98-01. T he Bu lletin
stated, in part, that “[p]erma nen cy planning for childre n begin s as soo n as the child enters
substitute care. From the time a child enters placement, the agency must be diligent in finding a
permanent fam ily for the child.”

Pe rmanency hearings provide the courts with the vehicle to ensure that a child’s
permanency goals are m et.

A. The Permanency Hearing

What is a permanency hearing? 42 Pa. C.S. §6351(e)

Se ction 6351(e) of th e Juvenile Act m andates a perm anency hearing at least every six
months from the time a child is d eclared dependent and an initial disposition removing the child
from the home is made. Permanency hearings are designed to determine and review three major
issues: (1) whether the child’s current placement provides for his or her safety, protection, and
physical, mental and moral welfare; (2) the development or review of the child’s permanency plan;
(3) the date by which the child’s permanency goal, as set forth in the permanency plan, might be
achieved.

The permanency hearings must be more than rubber stamps of the initial disposition of the
child. The court must inquire as to whether the FSP is proceeding on course, whether new or
different services need to be offered, and whether the child’s placement or the permanency goal
for th e child needs to be changed. ASF A re quires that permanency hearings be fu ll hearings.
“Pa per reviews, ex parte hearings, agreed orders, and hearings not open to parental, foster
parents an d pre-adoptive parents’ participation are not pe rmanency hearing s.” Making Sense of
the ASFA Regulations: A Roadmap for Effective Implementation, ABA, Center on Children and the
Law, at 11.

What questions must the court ask at each permanency hearing? 42 Pa. C.S. §63 51(f)

The Juvenile Act directs the court to address and determine numerous issues at each
permanency hearing . Section 6351(f) of the Juvenile A ct fram es the re sponsibilities of the court
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and others who participate in permanency hearings for dependent children. The law requires that
“at each permanency hearing the court shall determine all of the following” (emphasis supplied).
Alongside the required inquiries, which reflect the statutory language, we provide suggestions as to
what the court should know to address each issue.

LAW

W H AT TH E C OU RT M US T K NO W :

(1) The continuing necessity for and

To address necessity, the court must know

appropriateness of the child’s placement. 42

the reason fo r the child’s p lacem ent.

Pa. C. S. §63 51(f)(1).

Co mmon reasons include:
• Lack of appropriate housing
• Lack o f child care
• Lim ited parenting skills
• Physical and beh avioral health problem s of
the child or the parent
• Substance abuse problems
• Domestic violence

To address appropriateness, the court must
know:
• The child
• The type and quality of the placem ent
• Details regarding the child’s experience in
the placement

(2) The appropriateness, feasibility and extent

The court must be fully acquainted with the

of compliance with the permanency plan

child’s FSP.

developed for the child. 42 Pa. C.S.
§6351(f)(2).

(3) The extent of progress toward alleviating

The court must have information about

the circumstances which necessitated the

services provided since the previous hearing

original placement. 42 P a. C.S. §6351(f)(3).

and whether those services have been
effective.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

LAW

85

W H AT TH E C OU RT M US T K NO W :

(4) The appropriateness and feasibility of the

The court must have knowledge of both the

child’s current placement. 42 Pa. C.S.

child and the placement and evaluate whether

§6351(f)(4).

the placement will achieve the child’s
placement goals and provide for th e child’s
needs and welfare.

(5) The likely date for achievement of the

The court needs to be cognizant of the child’s

child’s p lacem ent goal. 42 P a. C .S. §

needs, but m ust also acknowledge A SF A’s

6351(f)(5).

time limitations. If reunification is not an
achievable goal within ASFA’s strict timetable,
the court also needs to address the agency’s
progress in finding adoptive parents,
permanent legal guardians or fit and willing
relatives who can provide the child with a
permanent home.

(6) W hether rea sonable efforts were m ade to

The court m ust thoroughly review the efforts

finalize the permanency plan in effect. 42 Pa.

made to see whether service s were actually

C.S . §63 51(f)(5.1).

provided and whether those services achieved
their intended result. If not, the court may
have to order different services.
Each child and family presents a unique set of
circumstances. Services may need to be finetuned to fit those needs. Th e court is
authorized to order any service s necessary.
For a discussion of the power of th e court to
order appropriate services, see page 71.
ASFA requires detailed findings of the
reasonable efforts made to finalize a
permanency plan. 45 C.F .R. § 1356.21(d).
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LAW

W H AT TH E C OU RT M US T K NO W :

(7) Whether the child is safe. 42 Pa. C.S.

The court m ust make a thorough inquiry. A

§6351(f)(6).

child’s safety may not be the one-dimensional
issue implied by the sim plicity of the question.
The law requires that the court consider fully
the child’s p hysical, em otional and m oral wellbeing. An inquiry into the child’s safe ty should
encompass at least these three prongs. If the
child is in the courtro om , the judge should
speak with the child, as well as the agency
social worker, to m ake this determination. It
may be appropriate to speak with the child in
chambers.

(8) For the child placed outside the

The court needs to determine whether

Comm onwealth, whether the placement

appropriate in-state placements exist and

remains the best suited for the safety,

whether the costs and benefits to the child of

protection and physical, mental and moral

relocation to Pennsylvania outweigh the costs

welfare o f the child. 42 Pa. C.S. §63 51(f)(7).

and ben efits of leaving the child in an ou t-ofstate placem ent.

(9) If the child is 16 or older, the services

The court needs to be familiar with the

needed to assist in the transition to

developmental and transitional needs of older

inde pendent living. 42 Pa. C.S. §63 51(f)(8).

youth. T he court should address the plan with
respect to the youth’s education, employment,
housing and health and mental health care to
ensure that when he leaves the system , he is
able to fu nction in the c om munity. The court
should also address issues of the youth’s
connection to family and/or caring adults,
community resources and social services. For
a full discussion of older children and
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W H AT TH E C OU RT M US T K NO W :

transition, see Part III, Section One—T he
Rights of Older Youth.

10) For children in placement for at least 15

The court needs to review the matter to

of the previous 22 months o r where the c ourt

determine if termination is indeed the best

has made a determination that aggravated

alternative for the child. The court must

circumstances exist and reasonable efforts

review the agency’s plan for the child, making

need not be made, whether the county agency

sure that adoption is a viable permanency

has filed a petition to terminate parental rights

plan. Termination of parental rights without an

and identified, recruited and approved a

adoption plan may leave the child mired in the

qualified family to adopt the child. 42 Pa. C.S.

foster-care system, without the possibility of

§6351(f)(9).

futu re fa milial su pport.

Full inquiry into the ten elements set forth above will not be required in every case (most
children will not be p laced outside the Co mmonwealth; m any childre n are you nger tha n 16);
however, the court must address thoroughly all issues related to the child and the family appearing
before the benc h. To d o this the cou rt must: (a) have ac cess to com plete and com prehensive
information about the child and the family; (b) have knowledge of available services and the
efficacy of tho se service s for this child and fam ily; and (c) have up-to-d ate information sufficient to
evaluate the progress made in achieving the goals in the FSP. Only in this way can meaningful
permanency hearings take place.

What are the exceptions to the termination and adoption inquiry required by 42 Pa. C.S.
§6351(f)(9)?

There are three exceptions to the termination and adoption inquiry that must be made in
compliance with S ection 6351(f)(9) (Paragraph 10 above):

1. The child is being cared for by a relative suited to the child’s needs;

2. The agency has documented a compelling reason that filing a termination petition would not
serve the needs and welfare of the child; or
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3. The child’s family has not been provided with necessary services to achieve the safe return of
the child within the time fra me set fo rth in the permanency plan. 42 Pa . C. S . §6351 (f)(9)(i)-(iii).

For a full discussion of these exceptions, see pages 112-114.

What can the court do to ensure effective permanency planning?

In addition to creating a stricter time line for holding permanency hearings and moving a
child out of foster care, the substantive requirements of ASF A a nd the Juvenile Act necessitate
active judicial involvem ent in ensuring a permanent and safe environm ent for d ependent children.
Inquiry into the content of the FSP should be specific and definitive. W hat before may have been
the agency’s p rero gative h as now becom e part of the court’s responsibility.

To fulfill its responsibility, the court should examine how the agency reached its decision
with respect to a child’s perm anency plan. Th e court must have before it sufficie nt fa cts to
determine that the FSP is planning for and providing the most permanent and secure environment
possible for the child, consistent with the hiera rchy of pe rmanency goals. It is im portant to secure
evidence and build an adequate record during permanency hearings. This evidence sets the stage
for ultimate determinations of a child’s placement, including termination of parental rights and
adoption decisions. This requires a thorough inquiry into the FSP.

The court must make sure that complete records are produced at each permanency
hearing. These records should include:

•

All agency and independent evaluations and assessments of the child and family, including
evidence of the use of alcohol or a controlled substance by the parent as required by 42 Pa. C.
S. §6351(f.2).

•

All relevant school records.

•

All agency evaluations of kinship caregivers, pre-adoptive families or legal custodians.

The court must make sure that all persons who can provide relevant testimony are present
at the hearing s. Evidence m ay come from a variety of people w ho are involved in the matter.
Comprehensive permanency hearings, with all relevant persons in attendance, may streamline
termination of parental rights hearings, as well as present options that will avoid termination
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proceedings altogether. Notice and an opportunity to be heard at permanency hearings must be
provided to foster parents, pre-adoptive parents and relative caregivers. These individuals must be
afforded the opportunity to be heard at all permanency hearings. 42 Pa. C. S. §6336.1. The judge
or m aster should make sure that all those who have something to offer with respect to the child’s
permanency plan are in the courtroom and available to testify, including:

•

Age-appropriate children

•

Parents, including putative fathers

•

Relatives and other adults with legal standing

•

Caseworker(s) assigned to the case

•

Foster p arents, if child is in foster ca re

•

Service providers

•

Pro spective a doptive parents

•

Other lay or expert witnesses

•

Probation officers

In addition, the parties’ attorneys m ust be present.

The court m ust make sure that deadlines set by statute and the court can be respected.
ASFA and the Juvenile Act require the court to choose a realistic date by which a child will be
returned hom e or by which the agency will file a term ination of p arental rights petition, if
appropriate. The new laws do not permit foster-care drift; it is the court’s responsibility to make
sure that the system works in a manner consistent with statutory deadlines. Under ASFA and the
Juvenile Act the filing of a termination petition is mandatory, in most cases, where the child has
been in foster care for 15 of the last 22 months. This may require that the court hold permanency
review hearings more ofte n than every six months. It is crucial for the court to ensure that:

•

Reasonable efforts to reunite the family are m ade quickly and competen tly.

•

As sessments are conducted quickly and com peten tly.

•

Co urt orders are incorporated into the fa mily service plan and that the orders are carried out.
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What specific inquiries can the court make to determine whether the FSP and its goals for
the child’s permanent placement are appropriate and proceeding on course?

Courts can provide effective oversight of the permanency process only when they know the
family and the service providers. Knowledge requires thorough inquiry. The American Bar
Association’s Center on C hildren and the Law, Ma king S ense of the A SF A R egulations, A
Roadmap for Effective Implementation, recommends that permanency hearings be “conducted as
full hearings (with evidence or at least proffers of evidence), not simply as short reviews of
subm itted written reports.”

This Deskbook cannot supply a comprehensive list of questions the courts should ask;
however, a few suggestions are provided below. Additional information on issues relating to older
youth, healthcare and education for d ependent children are set forth in Parts III and IV of th is
De skbook.

SUBSTANTIVE QUESTIONS:

What are the precise issues that are keeping the child from returning home or preventing
the discharge of dependency and what services would aid prompt reunification?

!

!

Child abuse or other domestic violence issues

"

W ho is the perpetrator?

"

Is a protection from abuse order an appropriate measure?

"

W hat specific counseling services are available to address this issue?

Health issues

"

Did the child have a comprehensive health evaluation within 30 days of placement
in foster care?

"

W hat medical, dental or psychological service s are necessary? Are the appropriate
services being provided?

"

Are there substance abuse issues?

"

Have appropriate treatment programs been accessed?
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For a full discussion of children’s health issues, see Part IV, Section One, The Rights of Dependent
Children to Healthcare.

!

Housing issues

"

W hat housing subsidies is this child and/or family entitled to receive?

"

W hat other living arran gements exist that would allow the child and fam ily to
reunite?

"

W ould services in the hom e improve conditions and enable the child to return
home?

!

Education issues

"

Is the child enrolled in and attending school?

"

Does the child have transportation to get to school?

"

Does the child need funds for school uniforms and schoo l supplies?

"

Does the child need tutoring and does the FSP provide for the service?

"

Is the child entitled to an Ind ividua lized E ducation P lan (IE P)?

For a full disc ussion of children’s educational issues, see P art IV Se ction Two, The R ights
of Dependent Children to Education.

What specific medical, mental health, educational, vocational, housing, drug, alcohol or
fam ily pla nn ing pro gra ms are a vailable, eithe r in th e com mun ity or elsew here, th at w ou ld
best serve this child?

•

The court should have the names and addresses of programs that exist in the county and
question the agency about their appropriateness and availability to the child and her fam ily.

•

The court should be familiar with the specific programs and services identified in the FSP and
question the agency, the child, where appropriate, and the parent, custodian, foster parent or
other responsible adult as to whether the services were actually provided and, if provided,
whether they consider them effective.
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W ho is available to adop t or enter in to a permanent rela tion ship w ith th is child if
reunification w ith the parents is not feasible?

•

Have grandparents, close relatives or others with a significant relationship with the child been
conta cted and evaluate d by the agency?

•

Are curren t foster parents interested in and appropriate fo r consideration as adoptive parents
or permanent legal custodians?

•

W hat other steps has the agency taken to locate and secure a permanent home for the child?

Do youth who w ill be transitioning out of the dependency system have independent living
skills?

The court should ask the youth:

•

W hether he or she intends to pursue education and what specific programs the agency or
others have in place for this purpose.

•

W hether he or she has job skills a nd the ability to fill out an em ployment application and handle
a job interview.

•

W hether he or she has housing, or the ability to obtain housing, and the skills necessary for
independent living, including skills such as cooking, cleaning and the ability to maintain a bank
account and pay bills.

•

W hether he or she knows how to obtain health and mental health care.

•

W hether he or she has connections with fam ily and/or caring adults or a connection with
comm unity resources and social services.

For a full discussion of issues relating to older youth see Part III, The Rights of Older Dependent
Yo uth

PROCEDURAL QUESTIONS:

Has the agency complied with court orders?

•

Ha s it provided all service s ordered by the court?

•

Ha s it provided all reports and other materials required by the court?
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Has it filed the required petitions and identified all persons who may be available to support the
child’s p erm anency goal?

Does the court need additional evidence in order to ensure that the goals of the child’s FSP
are being achieved o r to evaluate w hethe r the FSP needs to be am ended and its goals
changed?

•

W here will the additional evidence come from?

•

W hat does the court need to do to ensure that all necessary evidence, including testimonial
evidence, is available at the next hearing? Should the court issue subpoenas to procure the
attendance of witnesses or obtain documen ts?

PROCEDURAL ISSUES:

W ho has th e rig ht to rec eive notic e of a p erm anency h earing ? 42 P a. C .S. §6336.1

The 1998 amendments to the Juvenile Act provided that notice is to be given not only to the
parties, ch ildren and the ir parents, but to fo ster p arents, pre-adoptive parents an d relatives who are
caring fo r a ch ild. 42 Pa. C.S. §63 36.1. This requirement app lies to all hearing s. Before
determining a child’s permanency plan, the court should attempt to involve all persons who can
provide relevant information.

When m ust permanency hearings take place? 42 Pa. C.S. §6351(e)(3)

Permanency hearings must proceed, by statute, as follows:

1.

W ithin six months of a child’s removal from the home of the parent, guardian or other
custodian.

2.

W ithin six months of every previous permanency hearing until the child is returned home or
rem oved from the jurisdiction of th e court.

3.

W ithin 30 days of an adjudication of dependency at which the court determined that
aggravated circumstances exist and that no efforts toward family reunification are required.
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4.

W ithin 30 days of a permanency hearing during which the court determined aggravated
circumstances exist, family reunification is not warranted and the child’s existing
permanency plan is incomplete or inconsistent with the court’s determination.

5.

W ithin 30 days of when a child has been adjudicated dependent and an allegation of
aggravated circum stances is m ade in accordance with 42 P a. C .S. §6334(b) (p ertaining to
Aggravated C ircum stan ces Petitions ).

6.

W ithin 30 days of the filing of a petition alleging that the hearing is necessary to protect the
safety or physical, mental or moral welfare of a dependent child.

At the court’s discretion, perm anency hearings can occur more freq uently than every six
months. Se e, e.g., In re Adoption of M.E.P., 825 A.2d 1266 (Pa. Super. Ct. 200 3).

Should permanency hearings be transcribed? 42 Pa. C.S. §6336(c)

The Juvenile Act does not require that dependency proceedings be recorded unless
requested by the parties or ordered by the court. If the proceedings are not recorded, the court is
required to keep full minutes. 42 Pa. C.S. §6336(c). Prior to the start of hearings, where a
stenographic or taped record is not regularly m ade, the parties m ust be informed of th eir right to
request a transcript or recording of the proceedings. The Superior Court has held that a transcript
must be made in order to permit the court to hear appeals in matters involving a goal change. In
the Inte res t of J .H., 788 A.2d 1006, 1009 (Pa. Super. Ct. 2001) (permanency hearing where goal
changed from reunification to adoption and termination of parental rights must be recorded and
trans cribed).

Recording of permanency hearings may also help to:

•

maintain appropriate decorum in the courtroom;

•

encourage attorneys to be fully prepared to present evidence and cross-examine witnesses;

•

streamline future hearings; and

•

provide a full record that a trial judge can rely on to review proceedings conducted by a judicial
officer.
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B. Aggravated Circumstances, Reasonable Efforts, Concurrent Planning and
Permanency Hearings

What is the relevance of aggravated circumstances at permanency hearings? 42 Pa. C.S.
§6351(e)(2)

Aggravated circumstances may be raised at a permanency hearing. 42 Pa. C.S.
§6351(e)(2). The county agency or the child’s attorney may allege the existence of aggravated
circumstances at any time during the permanency hearing period. For a discussion of “aggravated
circumstances,” the proofs required and judicial responses permitted, see pages 55-58.

What is the relevance of reasonable efforts at permanency hearings?

Reasonable efforts remain a cornerstone of the Juvenile Act and are an important part of
every permanency hearing where reunification of the child and family remain a goal of the FSP. At
each and every permanency hearing, the court must inquire fully into the reasonable efforts the
agency is m aking towards achievin g the goal of re unification. Th e court should inquire into
whether any additional services it has ordered have been incorporated into the FSP and are being
provided. The court’s vigilant oversight is necessary to ensure that reasonable efforts are made
during the permanency review period.

The court must also inquire and make detailed, child specific findings that the agency made
reasonable efforts to finalize the proposed perm anency plan within the legally spe cified tim e
period. If the court cannot make such a finding and the permanency plan is either rejected or
delayed, the agency will lose IV-E funds.

What is concurrent planning?

AS FA and the Juvenile Act ma ke room for concurrent planning , essentially allowing for a
primary plan and a back-up plan for permanent placement of a dependent child. W ith concurrent
planning, efforts at reunification may go forward at the same time that other permanency options,
including adoption, are being investigated. If the primary plan does not lead to permanency, the
back-up plan is already in place, expediting a child’s road to a permanent home. See In re J.A.S.,
820 A .2d 774 (P a. S uper. C t. 2003) (Initial goal was reunification. T he goal was then changed to
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provide concurrently for reunification and adoption. Su bsequently the goal was changed to
adoption). Under the Chafee Act, 42 U.S.C. §677, agencies can plan for independent living and
adoption concurre ntly as well.

W hen concurren t planning ceases and a single goal is ordered, particularly if that goal is
adoption and termination of parental rights, the parties should receive clear notification of the order
and of the ir right to appeal the goal change. See In th e Matte r of B.L .W., 843 A.2d 380 (Pa.
Super. Ct. 20 04) (Dissenting opinion of Klein, J).

C. Finalizing a Permanency Plan

W hat placements options or other ord ers may the court require at the conclusion of a
permanency hearing? 42 Pa. C.S. §6351(f.1) & (g)

Section 6351(f.1) prescribes what the court must order based upon the answers culled from
the considerations mandated by Section 6351(f). To summarize, the court must determine if and
when it is best suited to the safe ty, protection and physical, mental and moral welfare of th e child to
issue any one of the following orders, which sets out the goal for a child’s perm anent placement:

1.

Re unification. W ill the child be returned to his or her parent, guardian or other custodian? If
so, set a date certain when reunification should be accomplished. Put all resources into
place to assure a safe , permanent reunification occurs. Re unification with the child’s fam ily
of origin, when possible, is the preferred permanent placement for a child.

2.

Term ination of p arental rights and adoption. W ill the county agency file for a goal change to
adoption and file a petition for termination of parental rights?

3.

Placement with a legal custodian.

4.

Placement with a fit and willing relative.

5.

Placement in anothe r living arrangement intended to b e perm anent in nature (A PP LA).

These options reflect the statute’s priorities; only when the preceding option has been
considered and held not “best suited to the safety, protection and physical, mental and moral
welfare of the child,” 42 Pa. C. S. §6351(f.1) may the court move down the list and consider the
next option.
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D. Goal Changes

What is a goal change?

Most child dependency cases begin as reunification cases. Even with the application of
ASFA and the Juvenile Act’s aggravated circumstances provisions, most children will still appear
before the court with an initial goal of being returned to their families.11 A determination by the
agency to change its goal for a child from reunification to adoption or to another permanency
alternative is a major decision. The court must make sure that the agency’s goal change
recom mendation is supported by the fa cts.

A g oal change is often the first step to perm anent rem oval of a child from his or her parents
or custodians. W hen a goal change to adoption is ordered, a petition for termination of parental
rights is the necessary legal step towards achieving that goal. W hen the goal change is to
permanent legal custodianship, kinship care or APPLA, termination of parental rights may or may
not be involved.

The re are relatively few ap pellate cases add ressing goal change o rders. The cases involve
goal changes to adoption and petitions to term inate parental rights. Because appellate guidance is
lacking with respect to goal changes, juvenile court judges must proceed with care, at each and
every permanency review hearing, to determine whether the placement of the child is appropriate,
whether the services offered are effective in achieving , first and fore most, reunification of the child
and family and, if a goal change is recommend ed, to determine whether that goal change will best
serve the permanency needs of the child. In some counties, goal change hearings and termination
of p arental rights hearings are being consolidated. Th e court needs to ensure that an adequate
record and a clear order is issued as to both the goal change and the termination decision as the
rights of the parties on appeal and, if it occurs, upon remand m ay be at risk. It is important to
advise the parties, in these instances, that they need to appeal from both the goal change and the
termination order if they wish to seek reconsideration of both. If they do not appeal the goal
change order, they may waive the right to seek the reinstitution of a goal of reunification and the
right to the reasonable efforts the agency must provide in conjunction with that goal. See In re

11

In 2002-2003, 45 % of all children removed from their home in Pennsylvania were reunited with their family within
twelve months of placement.
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A.L .D., 797 A.2d 326 (Pa. Super. Ct. 20 02); In re Ad op tion of T .B.B ., 835 A.2d 387 (Pa. Super.
Ct. 2003).

Can a child’s goal be changed multiple times?

Goal changes can be multiple and may occur quickly when circumstances require. See In
re J.A.S., 820 A.2d 774 (Pa. Super. Ct. 2003) (In February 2001, FSP goal was concurrent
planning; in May 2001, goal changed to adoption). There is nothing in the Juvenile Act to prevent
the agency from recommending and the juvenile court from ordering multiple goal changes during
the permanency review period, if circumstances require. However, stability is important in the life of
a child and the court should be wary of multiple goal changes, which may be accompanied by
multiple placements, often not in a child’s best interest. Once a goal change to adoption is ordered
and affirmed on appeal (or, if the appeal period has passed) and a termination petition is filed, the
orphans’ court cannot change the goal. In re A.L .D., 797 A .2d 326 (P a. S uper. C t. 2002); cf., In re
Ad op tion of T .B.B ., 835 A.2d 387 (Pa. Super. Ct. 20 03) (mo ther’s failure to ap peal the final orders
changing the placement goals for her sons from reunification to adoption rendered the adequacy of
service s provided by the agency m oot).

Who may initiate a goal change?

It is generally the agency which recommends or requests that the court order a goal change
and amends the FS P to refle ct the change. In re J.E., 745 A.2d 1250, 1253 (Pa. Super. Ct. 2000)
(Agency requested change. Over a period of four years, parties had not progressed toward goal of
reunification). However, there is nothing in the Juvenile Act that prevents the court from ordering
the agency to change the goal of the FS P. See In re Ad op tion of M.E.P ., 825 A.2d 1266 (Pa.
Super. Ct. 2003). The court can also recommend that the agency file a termination petition. In a
recent case it appears that the magistrate instructed the county agency to file a petition to
term inate parental rights. See In th e Matte r of J.K . & J .K., 825 A.2d 1277 (Pa. Super. Ct. 2003)
(children in foster care for two years, five months, mother had failed to complete counseling and
maintain housing). Ma ster recom mended that the children be placed fo r adoption and that C YS file
a termination petition. CYS complied). A parent can also agree to a goal change that allows the
child to be adopted and file a petition to voluntarily terminate his or her parental rights. For a fu ll
discussion of this issue, see pages 116-117.
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Can a child initiate a goal change?

Nothing in the language of the statute precludes a child from requesting a goal change. An
attorney or GAL representing a dependent child may file a petition for termination of parental rights.
23 Pa. C.S. §2512(a)(4). Children may also testify in support of a petition for termination of
parental rights and adoption. In re J.E ., 745 A .2d 1250, 1256 (Pa . Su per. Ct. 2000) (child’s
testimony regarding quest for p erm anency and stability clearly proper); In the Interest of Lilley,
719 A.2d 327, 331 (Pa. Super. Ct. 1998). W ith respect to goal change requests, a child’s GAL
should be cognizant of bo th the wishes and best interest of h is or her client.

What happens to reasonable efforts when the court orders a goal change?

If the juvenile court orders a goal change from reunification to another permanent
alternative, it allows the agency to “give up” on the parent. The agency no longer needs to engage
in reasonable efforts to reunite the fam ily. In th e Intere st o f M.B., 565 A.2d 807-808 (Pa. Super.
Ct. 1 989), appeal denied, 589 A.2d 692 (Pa. 1990). If the goal change involves concurrent
planning with reunification as one goal, the agency must continue its reasonable efforts to reunite
the fam ily, while planning fo r a perm anency alternative at the sam e tim e.

What role might aggravated circumstances play in goal change determinations?

Proof of aggravated circumstances may support a goal change from reunification to another
permanent alternative. The prior involuntary termination of parental rights to children has been
considere d an aggravated c ircum stan ce by an agency in recommending a goal change for a
parent’s other children. In re J.I.R ., 808 A .2d 934, 937 (Pa . Su per. Ct. 2002) (W hile AS FA ’s
aggravated circum stan ces provision could no t be a pplied retroac tively, five prior invo luntary
term inations could be considered as releva nt fa ctors in determ ining whether mother was capable
of providing proper parental care and in supporting a termination of reunification services and a
goal change to adoption); see also, In re R.T., C.A. & K.A., 778 A.2d 670 (Pa. Super. Ct. 20 01),
appeal denied, 792 A .2d 1254 (Pa . 2001).
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Must there be proof that parental rights can be terminated where the proposed goal change
is adoption?

The juve nile court can order a change in a child’s p lacem ent goal fro m reunification to
adoption without proo f that pare ntal rights can, in fact, be terminated. In determ ining whethe r a
goal change should occur, the juvenile court applies the “best interest of the child” standard and
not the standards applicable to termination of p arental rights. In re J.S .W., 651 A.2d 167 (Pa.
Su per. Ct. 1994); In Interest of Sweeney, 574 A .2d 690 (P a. S uper. C t. 1990), allocatur denied,
585 A.2d 469 (Pa. 1991). Best practice would be for the court to order a goal change to adoption
only in cases where arguable legal grou nds to terminate parental rights exist. Some courts are
consolid atin g goal change and te rmination hearings. T his allows the court to d ete rmine quickly,
once a goal change is m ade, that parental rights can or cannot be term inated and that the child is
or is not available to be adopted. In cases where reunification is not possible, this procedure may
reduce the tim e a child spends in foster care or another tem porary placem ent.

What are some specific issues that may arise as a result of permanency and goal change
orders?

Standing

In re L.J., 691 A.2d 520 (Pa. Super. Ct. 1997). A sibling does not have standing to appeal an
order changing a dependent child’s goal to adoption.

Visitation

In th e Intere st o f M.B., 674 A.2d 702 (Pa. Super. Ct. 1996). A goal change may also result in a
change in the terms of parental visitation. Reduction of visitation to four times per year when goal
change from long-term foster care to adoption— best interest of child m ust be evaluated with
regard to change in goal from reunification to adoption.

Identity of P re-A do ptiv e Fam ily

In th e Intere st o f C.J.R ., 782 A .2d 568 (P a. S uper. C t. 2001). Ad dressed the issue of th e identity
of the pre-adoptive fam ily when the proposed goal change to a doption was ordered. The court
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affirmed the agency’s choice of th e fo ster parents over the grandparents, the evide nce weighing in
favor of the stronger bond between the fo ster parents and the child.

Failure of Parents to Comply with Requirements of FSP

In th e Intere st o f J.Y ., 754 A .2d 5 (P a. S uper. C t. 2000). Pa rents’ refusal to cooperate with
mental health personnel can be considered, along with failure to comply with other aspects of the
FSP, in affirming a goal change request from reunification to adoption. Citing In re T.R ., J.M.,
C.R ., & C .R., 731 A .2d 1276 (Pa. 1999), the court held that while parents cannot be required to
submit to mental health treatment, the refusal to do so can be considered in determining
dispositional issu es. 754 A .2d at 9.

Goal Change Hearings Must be Recorded and Transcribed.

In th e Intere st o f J.H ., 788 A.2d 1006, 10 09 (Pa. Super. Ct. 20 01). Permanency hearing where
goal changed from reunification to adoption and termination of parental rights must be recorded
and transcribed.

E. Conducting Permanency Hearings

The time allotted for permanency hearings will vary from case to case. The time allotted for
the hearing should be enough to address, in a thorough and judicious manner, the legal and
factual issues to be determined and to ensure that the child’s permanency plan is best suited to the
needs and welfare of the child. See Box 3 on page 102.
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The following suggestions for conducting a permanency hearing are adapted from Resource Guidelines
Improving Court Practice in Child Abuse & Neglect Cases (NCJFCJ 1995) (“Resource Guidelines”).
1. Hearing Activity
•
•
•
•

Introductory Remarks
Identification of parties, counsel and others
Advising on rights
Description of the proceeding

2. Adequacy of Notice and Service of Process Issues
3. Substantive Issues Related to Permanency Plan
4. Reasonable Efforts (service provision) and/or Aggravated Circumstances Issues
5.
•
•
•
•

Permanency Plan Decision
Permanency choice—reunification or another goal including concurrent planning/goal changes
Time frames for achieving goal
Activities and services needed to achieve premanency goal
Visitation

6. Troubleshooting and negotiations between parties
7. Issuance of Order and Scheduling of Next Hearing
• Preparation, explanation and distribution of order to all parties prior to adjournment
Box 3

F. Appellate Review of Permanency Decisions

Are appeals allowed as of right from an order issued at a permanency hearing?

The right to appeal a determination from a permanency hearing is not addressed by the
Juvenile Act, but it is now clear that appeals do lie where a goal change to adoption is either
ordered or denied. In the Interest of H.S.W.C.-B & S.E.C.-B., 836 A .2d 908, (P a. 2003). See
also, In the Interest of M.B., 565 A .2d 807-08 (P a. S uper. C t. 1989), appeal denied, 589 A.2d 692
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(Pa. 1990). A search of opinions since the implementation of ASFA and the amended Juvenile Act
provisions does not identify any appeals from goal changes from reunification to other permanency
alternatives, such as permanent legal custodianship, kinship care or APPLA. Nor have there been
appellate decisions reviewing a decision by the trial court to maintain a child in foster care, pending
reunification, over a parent’s or the child’s objection. However, the Supreme Court in H.S.W.C.-B.,
made clear that any order that changes or maintains the status quo could put the needs and
welfare o f a child at risk and, therefore, mu st be subject to immediate appellate review. The court
stated, “An order granting or denying a status change, as well as an order terminating or
preserving parental rights, shall be deem ed final when entere d.” H.S.W.C.-B., at 4.

The appellate courts sho uld expedite all perm anency rev iew ord ers tha t wou ld sign ificantly
alter a child ’s placem ent or legal statu s in relation to a paren t, cu sto dian o r kin ship
caregiver or would keep a child in foster or other alternative temporary care over the
ob jection of a party.

Statewide procedural rules of court governing dependency practice, including appeals, do
not currently exist in Pennsylvania. In general, an appeal may only be taken from a final order
unless otherwise perm itted by statute or rule. See Be n v. Schw artz, 729 A.2d 547, 550 (Pa.
1999). Appeals lie in dependency cases after an order of disposition following an adjudication of
dependency. Appeals also lie from decisions to remove children from the home and place them
back in foster care. C ases deciding post-disposition reviews are discussed at page 105.

It remains to be seen whether goal changes other than termination of parental rights and
adoption, which may occur during the perm anency review process, are appealable. JLC s uggests
that goal changes to permanent legal custodianship, kinship care or APPLA are status changes
and, therefore, are appealable pursuant to the Supreme Court’s ruling in H.S .W.C.-B . JLC also
suggests that the best interests of children require access to appellate consideration of
permanency review decisions by the juve nile court. T he field needs guidance from appellate
courts. Permanency review hearings that take place every six months, but result in children
remaining in foster care or other group home settings, being moved from one foster or group home
to another, without a goal change and with no clear right of parents, custodians or others to appeal,
contributes to a system that continues to suffer from multiple placements and poor choices for
children. If a party is dissatisfied with the juve nile court’s determ ination, they must have redress to
the appellate courts. A “status change” may not come for as long as two years because most
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petitions for termination will not be filed until a child has been in foster care for 15 out of the past 22
months.

One possibility is that any disposition of a child should be appealable, whether that
disposition occurs immediately after a dependency determ ination or at any subsequent hearing.
However, even if each order changing a child’s placement were deemed appealable, under the
curren t system that does not provide for e xpedited appeals, it would be useless. Cu rren t appellate
practice is too prolonged to be timely for children who are aging in foster care or are subject to
rem oval fro m one placem ent to another.

So me juvenile court orders m ay be appealable under the collateral order doctrine. See
Pa.R.A.P. 313(b). Unfortunately, even if such orders are appealable, they would suffer the same
time delays as any other appeal, and would b e of no avail to children. For thes e reasons, there
may be an argument for using habeas corpus as the vehicle for speedy appellate oversight of
permanency review decisions. Petitions for habeas corpus have been filed by parents in the
dependency context. Ho wever, to date, they have uniform ly been denied. See In the Interest of
R.M., 790 A .2d 300, 303 (Pa . 2002) (Fo llowing allegation of child abuse, agency took child into
protective custody. Parents immediately filed petition for writ of habeas corpus, which was denied
by juvenile court deeming it an attempt to circumvent protections for children established in the
Juvenile Act. Issue was not addressed by Supreme C ourt); In the Matter of J.P., 573 A.2d 1057
(Pa. Super. Ct. 1990) (Habeas is unnecessary in the context of the juvenile dependency system
given the availability of review hearings to monitor the case and the appropriateness of
placements.); He lsel v . Blair Co unty Children and Y outh, 519 A.2d 456 (Pa. Super. Ct. 1986)
(Habeas petition improper where there is an
open dependency case; the lawfulness of the
child’s placement will be determined by that
case.).

Ne vertheless, it is im portant for p arties in
the juvenile dependency system to have a
viable right to appeal determinations that impact
so decisively upon the lives of children. The
appellate courts should be open to parties in
dependency throughout the permanency review

It is essential that the juvenile court inform the
parties of their right to appeal from goal change
decisions. If an appeal is not taken within the time
allowed (thirty days from the entry of an order
approving the goal change), the right to appeal
may be lost, and some rights, such as the right to
address issues pertaining to the adequacy of
agency services, may become moot. In re
Adoption of T.B.B., 835 A.2d 387 (Pa. Super. Ct.
2003); see also, In re A.L.D., 797 A.2d 326 (Pa.
Super. Ct. 2002).
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period, regardless of the child’s goal. The appellate process must, at the very least, allow for
review of each disposition that would alter the legal relationship between a child and his or her
parent, custodian or kinship caregiver or would change the physical placement of a child. The
appellate process m ust also provide a m eans by wh ich appeals involving d ependent ch ildren are
heard expeditiously. W ithout an opportunity for meaningful appellate review, the reforms advanced
by ASF A a nd the am ended Juvenile Act will not materialize.

What standard of review applies to appeals from a goal change order?

Appellate review of a goal change employs the same standards applicable in appeals from
dependency adjudications. Namely, the appellate court must accept the facts found by the trial
court unless the facts are not supported by the record. The appellate court is not bound by the trial
court’s inferences, deductions and conclusions drawn fro m the facts. Based upon properly
supported fa cts, the appellate court review s to determ ine if the trial court abused its discretion. In
the Inte res t of J .Y., 754 A.2d 5, 8 (Pa. Super. Ct. 200 0).

Do third-parties have standing to appeal a goal change decision?

A person standing in loco parentis has standing to appeal a goal change decision in a
dependency proceeding. A sibling does not have standing to appeal an order changing a
dependent child’s g oal to adoption. In re L.J., 691 A .2d 520 (P a. S uper. C t. 1997). For a fu ll
discussion of th ird party standing in dependency m atters, see Part II, Section V.

G. Permanency Cases

Appellate Review

In the Interest of H.S.W.C.-B & S.E.C.-B., 836 A.2d 908, (Pa. 2003). There is an appeal as of
right from a permanency hearing determination where a goal change to adoption is either ordered
or denied. Appeals may also lie from orders granting or denying a status change.

In re Ad op tion of T .B.B ., 835 A.2d 387 (Pa. Super. Ct. 2003). The juvenile court issued two
orders, which changed the placement goal from children’s reunification with mother to adoption.
Mother failed to appeal juvenile court order changing the placement goal. At termination hearing,
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mother could not prevent term ination of h er parental rights by attacking agency’s a lleged failure to
maintain the parental relationship between mother and the boys. Mother’s right to appeal on that
issue had expired.

In th e Intere st o f J.H ., 788 A.2d 1006 (Pa. Super. Ct. 2001). Issues at permanency hearing
included that child remain in foster care and that a goal change be made fro m reunification to
termination of parental rights and adoption. Case remanded for evidentiary hearing because
failure to record master’s hearing precluded review on appeal.

In re A.L .D., 797 A.2d 326 (Pa. Super. Ct. 2002). Orphans’ court, in a termination proceeding,
cannot revisit the juvenile court’s order confirming a child’s goal change from reunification to
termination and adoption.

Standing/Priority of Placement

In th e Intere st o f C.J.R ., 782 A.2d 568 (Pa. Super. Ct. 2001). Goal change as part of placement
planning pursuant to 55 Pa. Code §3130.67, where trial court refused to transfer placement from
foster parents to grandparents, not an abuse of discretion.

In re L.J., 691 A.2d 520 (Pa. Super. Ct. 1997). Half-brother lacked standing to participate in goal
change proceedings.

Evidence/Record on Appeal

In th e Intere st o f J.Y ., 754 A .2d 5 (P a. S uper. C t. 2000). Court may consider re fusal to participate
in m ental health program at goal change hearing. Suppression hearings not provide d fo r in
statutes and rules governing dependency hearings. Mother’s statements about her sexual
relationship with a minor could be admitted for th e purpose of de term ining the best possible
permanency plan for the children.
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Visitation

In the Interest of M.B., 674 A.2d 702 (Pa. Super. Ct. 1996). Frequency of visitation between
parent and child may be changed in conjunction with change in goal fro m long-term foster care to
adoption.
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Part II
Section Four
PERMANENCY CHOICES: Reunification, Adoption and Termination of
Parental Rights, Permanent Legal Custodianship, Permanent Placement with
a Fit and Willing Relative and Another Planned Permanent Living
Arrangement
I. Reunification

Reunification of the child adjudicated dependent and his or her family continues to be the
preferred permanency choice under ASFA and the Juvenile Act. 42 Pa. C. S. §6301(b) and
§635 1(f.1)(1). Only when reunification is ruled out, may the court initiate and finalize the alternative
permanency options set forth below. For the majority of cases, the permanency hearings
described at page 83 will have, as their fo cus, the agency’s efforts to reunite the fam ily as s et fo rth
in the family service plan. A decision on reunification must be based on an assessme nt of the risk
and safety factors the child will encounter if he or she is returned to the home, as well as on the
reasonable e fforts the a gency has made tow ards reu nification. In sum, to determ ine w hether a
reunification plan can be finalized and the child returned home, the court should:

•

Review the facts of the case and the services included in the family service plan and determine
whether the services have altered the parent’s behavior or skills as intended.

•

Review the visitation orders and determine whether the family has complied with those orders.

•

Review the child’s position on the question of returning to the home.

•

Review the agency’s diligence in implementing the family service plan.

•

Re view any additional service s that need to be in place to make return to the hom e possible
and achieved with the least likelihood of disruption once the child is back in the home.

•

Determine how much effort is reasonable and if additional efforts need to be made.

•

Determine whether the reunification can be finalized, the child returned to the home safely and
the dependency adjudication discharged.
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For more suggestions regarding the finalization of a reunification goal, see, Cecelia Fiermonte &
Jennifer R enne, M AKING IT P ERMANENT : R EASONABLE E FFORTS TO F INALIZE P ERMANENCY P LANS FOR
F OSTER C HILDREN , Am erican Ba r As sociation Ce nter on Ch ildren and the Law (W ashington, D .C.,
2002), 12-24. (Hereinafter, “M AK ING IT P ER MA NE NT ”).

If reunification cannot be achieved, the court must look to the following permanency
alternatives.

II. Adoption and Termination of Parental Rights

After reunification, adoption is the next permanency choice on AS FA and the Juvenile Act’s
hierarchy for permanen t placeme nt of depe nde nt children. Adoption requires that the rights of a
child’s natural or birth parents be terminated. A definite plan for adoption is crucial for children
whose parents’ legal rights are term inated. Te rmination of p arental rights without adoption results
in the child becoming a legal orphan. This section will discuss termination of parental rights and
follow with a discussion of a doption and adoption subsidies, which provide financial assistance to
adoptive parents.

A. Termination of Parental Rights

What is termination of parental rights?

Termination of parental rights severs all legal and custodial ties between a child and a
parent. It results in the elimin ation of pa rental rights to visit, communicate with and obtain
information about the child. In the context of dependency, as well as non-dependency custody
cases, after termination, parents are no longer entitled to notice of future court proceedings
concerning the child and are denied any opportunity to regain custody of the child. Once their
parental rights have been terminated, parents have no obligation to support the child and have no
right to receive g overnmental funds on behalf of the child. Children no longer have the right to
inherit fro m a parent or to receive g overnmental benefits as a result of the terminated parent’s
death or disability. Resource Guidelines: Improving Court Practice in Child Abuse and N eglect
Ca ses, NCJFCJ, 1995. Children who are not ad opted following termination of parental rights are
legal orphans. Because of th e stakes, in each case the court should carefully weigh the benefits
and costs to the child when termination of parental rights is proposed.
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Termination is grave, but in some cases it is a necessary step toward a child’s permanent
placement in a safe e nvironment. In the A BA ’s publication, Child Law Practice, Ce celia Fierm onte
writes: “If a child cannot be safely returned home, adoption is the preferred placement because it is
the most immune fro m futu re legal attack and ends the need fo r continued state oversight.
Adoption also lasts w ell beyond the c hild’s m ajority.” Child Law Practice, vol.20, no. 2, 23. If
return to the home is not possible and adoption is the goal for the child, under P ennsylvania’s
Ad option Act, a child can be fre ed for a doption only if parental rights are terminated.

Ad option is the only perm anent placement that requires termination of p arental rights. In
Pennsylvania, termination of parental rights is governed by the Adoption Act. 23 Pa. C. S. §2301 et
seq. In dependency cases, pursuant to ASFA and the Juvenile Act, petitions to terminate parental
rights are filed when efforts to reunify children and their families have failed, or when aggravated
circumstances are proved and the court has determined that services to reunite a family are not
warran ted.

B. Termination of Parental Rights Pursuant to ASFA and the Juvenile Act

W hen do AS FA and the Juven ile Act re quire filing a petition to involu ntarily term inate
parental rights? 42 U.S.C. §675(5) (C), (E) 42 Pa. C.S. §6351(f)(9)

AS FA imposed new requirements for the filing of p etitions to terminate parental rights.
These provisions require county agencies to file petitions in the following cases:

1. A child has been in foster care for 15 of the most recent 22 months;
2. W ithin 60 days of a judicial determination that the child is an abandoned infant; or
3. W ithin 60 days of a judicial determination that aggravated circum stances exist and reasonable
efforts to reunite the child with h is or her family need not be m ade. 42 U.S .C. §675(5)(C),(E).

At permanency hearings, the Juvenile Act requires the court to determine whether the
agency has filed or sought to join a termination petition when the circumstances described in 1)
and 3) above exist. 42 P a. C.S. §6351(f)(9).

Some have argued that by setting strict timelines and by identifying specific situations
where the legislature has predetermined that family reunification is not in a child’s best interests,
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AS FA has altered the balance between fa mily preservation and fa mily dissolution. De velopme nts
in the Law—The Law of Marriage and Family: Unified Family Courts and the Child Protection
Dilemma, 116 Harv. L.Rev. 2099, 2102 (May, 2003). However, even with more stringent timelines
for the filing of termination petitions, Pennsylvania’s Juvenile Act still holds family preservation as
its primary purpose. 42 Pa. C.S. §6301(b)(1). There are exceptions to the strict timelines and a
court may still order reasonable efforts in the face of aggravated circumstances. It is also within the
court’s discretion to m ake determinations as to the appropriateness of ord ering a goal change to
term ination and adoption. T he court m ay invoke one of the Juvenile Act’s exce ptions either to
provide for additional time and services to achieve reunification or to permit a permanency
alternative th at does not require termination of p arental rights.

What are the exceptions to the requirement that a termination petition be filed? 42 Pa. C.S.
§6351(f)(9)(i)(ii)(iii)

The Juvenile Act adopted, with minimal modification, ASFA’s exceptions to the requirement
that a county agency file a petition to terminate parental rights. These exceptions are:

•

W hen the child is being cared for by a relative best suited to the physical, mental and moral
welfare of the child;

•

W hen the county agency has docum ented a com pelling reason that filing a petition to terminate
parental rights would not serve the needs and welfare of the child; or

•

W hen the ch ild’s family has not been provide d with necessary services to ach ieve the safe
return to the child’s parent, guardian or custodian within the time frames set forth in the
permanency plan. 42 Pa. C.S. §63 51(f)(9)(i)(ii)(iii).

These exceptions, used judiciously, ma y alleviate some of the pressure on the courts to
move inappropriately towards term ination proceedings in accordance with ASF A’s strict timelines.
W here the evidence warrants more time for services intended to p reserve the fam ily, the court
retains the discretion to continue services. However, ASFA, with its mandate for permanence,
frow ns upon extensive use of the exceptions.
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W hat is th e kinship care e xception ? 42 P a. C .S. §6351(f)(9)(i)

If a child is being well cared fo r by a kinship caregive r who is willing to provide the child with
a perm anent home, but who is not willing to adopt the child, the court need not require the county
agency to file a termination petition. Many relatives do not want to adopt the child because it may
create an adversarial relationship with the child’s parents and disrupt kinship norms. Jesse L.
Thorton, Permanency Planning for Children in Kinship Foster Homes, 70 Ch ild W elfare 593, 597
(1991). The court must evaluate whether the child’s permanency plan is best served by leaving
the child in a kinship care arran gement that does not provide for a doption or moving to terminate
parental rights so that the child can be available for adoption. If the court orders continued
placement with a relative, without adoption or permanent legal custodianship, the law requires
ongoing agency supervision and court oversight at permanency review hearings.

W hat is th e “compelling rea son” exceptio n? 42 Pa . C.S . §6351(f)(9)(ii)

Pennsylvania’s courts have not construed the “compelling reason” exception. Because the
mandate to move dependent children into adoptive homes is a paramount objective of ASFA and
the Juvenile Act, exc eptions to the requirement that county agencies file term ination petitions in
prescribed circumstances must not be read too broadly. The following might constitute compelling
reasons:

•

The child does not want to be adopted: C hildren 12 and older must consent to adoption in
Pennsylvania. A child, 12 or older, and particularly a child who is aging out of foster care, may
not want to be adopted. It is the responsibility of the court to make sure that the youth has
been advised and counseled regarding the ramifications of choosing not to be adopted. The
court should ensure that the agency continues to provide the youth with a permanent living
arrangement and transitional services to make sure of the youth’s readiness for independent
living.

•

Reunification services are, in fact, working, both in terms of the parent(s) efforts and the fact
that the child or youth wants to return home. The court or the county agency could use the
compelling reasons exception to extend the period of reunification services beyond the set
timelines or continue reunification services despite the existence of an aggravated
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circumstance. The law, however, does not permit continued extensions and exceptions to the
termination req uirem ents and the y will h ave to be applie d sparingly.

•

Grounds to terminate parental rights do not exist under the Adoption Act. If aggravated
circumstances exist, and the judge has declined to order reunification services, there may be a
period of tim e when grounds to term inate parental rights do not exist under the A doption A ct.
There may be cases, for example where a child has a bond with a parent and severance of that
bond would not serve the emotional needs and welfare of the child. In such cases, grounds for
term ination could not be proved under S ection 2511(b) o f the Ad option Act. For a fu ll
discussion of th is iss ue, see pages 151-152.

What does not constitute a “compelling reason” exception?

•

If a child wants to be adopted and grounds exist to terminate, nothing should qualify as a
compelling reason to delay the filing of a te rmination petition. In the Interest of Lilley, 719
A.2d 327 (Pa. Super. Ct. 19 98).

•

A child is “too” old. O lder children require perm anency as m uch as younger children. W hen all
other circumstances warrant, the court should require the agency to file a termination petition
regardless of the age of the child.

•

A child is considered hard to place or “un adoptable.” C ourts m ust not allow county agencies to
predetermine that a child will be “unadoptable” and use this as an exception to the requirement
to file a termination petition.

•

The county agency has not identified an adoptive home fo r the child. Term ination makes it
easier to find adoptive homes for children. Using concurrent planning provisions, agencies can
start earlier in trying to identify adoptive placements. The agency should not be excused from
filing term ination petitions based upon allegations of difficulty in locating an adoptive home.
However, if it appears, based on evidence from the agency’s experts, that an adoptive home
will not be available, the court may direct the agency to consider permanent placement with a
relative o r permanent legal custodianship, neither of wh ich requires termination.
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W hat is th e “failu re to pro vide necessary services” exceptio n? 42 Pa . C.S . §6351(f)(9)(iii)

Se ction 6351(f)(9)(iii) can be considered a “fu ndam ental fairness” exception. In order to
invoke this exception, the cou rt must determ ine that the fam ily was suppo sed to receive
reunification services in accordance with the FSP or court orders, and determine that the agency
failed to provide those services. This exception will require the court to have adequate information
about the F SP and the implementation of services. During p erm anency review hearings, the court
shou ld inquire extensively into whether the agenc y is providing appropriate services. If the sixmonth review hearings are conducted properly, and the provision of service s is monitored carefully
by the court, there should be little reason to call upon this exception.

Does involuntary termination of parental rights affect the definition of dependency under
the Juven ile Act? 42 Pa. C.S. §63 02(10).

Yes. Involuntary termination of a parent’s rights to one child within three years immediately
preceding the date of b irth of a second child, along with conduct by the parent that poses a risk to
the health, safety or welfare of the second child, is now included in the definition of “dependent
child.” 42 Pa. C.S.A. §6302 “Dependent Child” (10).

How is involuntary termination of parental rights connected to the aggravated
circumstances provisions of ASFA and the Juvenile Act? 42 Pa. C.S. §6302(5)

Since the p assage of ASF A and the a mendm ents to the Juvenile A ct, involuntary
term ination of a parent’s rights to one child m ay qualify as an aggravated circum stance, which will
allow the agency to petition the court for relief from supplying reunification services to the fam ily in
connection with the parent’s other or later born children. 42 P a. C .S. §6302(5).

Two cases, decided by the Superior Court in 2002, have brought to light an issue that
arises because of this aggravated circumstances provision of the Juvenile Act. Two Superior
Co urt pa nels reached different con clusions on the q uestion of whether a parent’s voluntary
termination petition takes precedence over the agency’s involuntary petition. Deciding In Matter of
Adoption of A.J.B., 797 A.2d 264 (Pa. Super. Ct. 20 02), the court affirmed the o rphans’ court
term ination of p arental rights based on consideration of mother’s voluntary ve rsus the agency’s
involuntary petition. The court uph eld the reasonablene ss s tand ard applied by the orphans’ court
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in reviewing mother’s voluntary petition, and the agency’s refusal to consent to that petition. The
court noted that the agency, among other reasons, sought a finding of involuntary termination
because it would affect the agency’s obligation to provide services in future dependency cases
invo lving the mother and futu re born or other children.

In a contrary holding, the court affirmed an agency’s involuntary termination, which was
granted by the orphans’ court over mother’s voluntary petition. In Matter of Adoption of A.M.B.,
812 A.2d 659 (Pa. Super. Ct. 2002) (Musmanno, J. dissenting). In A.M.B., the court sought to
distinguish voluntary termination petitions as coming outside of the dependency arena and
disag reed with the reasoning o f In Matte r of Ad op tion of A .J.B ., 797 A .2d 264 (P a. S uper. C t.
2002). The court concluded that the legislative mandates of ASFA and the Juvenile Act required
consideration of involuntary petitions over voluntary so as to enable the courts and agencies to
move more efficiently toward term inating parental rights, not on ly with respect to the child before
the court, but to other children the parent has or might have in the fu ture. Co ncluding that a
voluntary petition would give a parent “another bite at the apple” and would sacrifice the best
interest of future children “to the whim of an unfit parent,” the court affirme d the involuntary
term ination.

Applying the reasonableness standard articulated in A.J.B. allows the court discretion to
determine, from the evidence presen ted, which pe tition should take precede nce. The legislative
mandate of ASF A a nd the Juvenile Act do not clearly eleva te involuntary over voluntary petitions.
It is the position of the National Council of Juvenile and Family Court Judges to encourage
voluntary termination agreements, which the C ouncil believe s serve the best interests of the child
by avoiding lengthy, contested trials and the delay presented by appeals. See Adoption and
Permanency G uide lines: Improving C ourt Practice in Child A buse & N eglect C ases (Fall 2000). In
many cases, it is better to protect the child whose case is at issue from a prolonged termination
battle then to exercise concern fo r matters not yet ripe for d ecision.

C. Termination of Parental Rights pursuant to the Adoption Act 23 Pa. C.S. §2501 et
seq.

Termination proceedings are governed by the Pennsylvania Adoption Act, 23 Pa. C.S.
§2301 et seq. This Act has not been amended to take into consideration the mandates of ASFA
and the Juvenile Act.
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1. Voluntary Termination of Parental Rights

What is voluntary termination? 23 Pa. C.S. §2501

Un der the provisions of th e A doption A ct, parents can voluntarily term inate their rights to
their children. Voluntary term ination avoids a trial on the issue of wh ether there is reason to
involuntarily terminate parents’ legal and physical ties to their child. There is no distinction in the
statutory lang uag e regarding voluntary termination of depe nde nt and no nde pen den t children. If a
parent is willing to voluntarily terminate his or her rights to a child, it is hard to conceive of a reason
for th e agency to object, exce pt, as the court in A.J.B. pointed out, for tactical advantage in order
to arg ue aggravated circum stan ces or dependency of a nother c hild based upon the involuntary
term ination. 42 Pa . C.S . §6302. See In Matter of Adoption of A.J.B., 797 A.2d 264, 266 (Pa.
Su per. Ct. 2002). See also Ad option and P erm anency Guidelines: Imp roving Co urt P ractice in
Ch ild Ab use & Ne glect Cases (Fall 2000).

What statutory provisions govern voluntary termination of parental rights? 23 Pa. C.S.
§§2501-2505

Sections 2501-2505 of Pennsylvania’s Adoption Act set forth the law governing the
voluntary relinquishm ent of p arental rights.

Petitions to voluntarily relinquish parental rights can b e filed by the parent or parents of a
child who has been in the custody of an agency for at least three days, or where the parent or
parents have executed and delivered written notice of a present intent to transfer custody of the
child to the agency. A parent can also petition to relinquish parental rights to an adult who has filed
a report of intention to adopt if the child has been in that adult’s exclusive care for at least three
days. The court must schedule a hearing for a date not less than ten days after the petition is filed.

Who m ust receive notice in cases of voluntary relinquishment? 23 Pa. C.S. §2503(b)

At least 10 days’ notice of the hearing shall be given to the petitioner, and a copy of the
notice shall be given to the other parent, to the putative father whose parental rights could be
terminated pursuant to subsection (d) and to the parents or guardian of a petitioner who has not
reached 18 years of age. 23 P a. C.S. §2503(b).
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Is co unseling required in volu ntary relinquishments? 23 Pa. C.S. §25 05(c).

The Ad option Act requires that, prior to entering a decree of term ination of p arental rights
pursuant to voluntary relinquishment, the court must ask any parent who is both in court and
named in the decree “whether he or she has received counseling concerning the termination and
the alternatives thereto. . ..” 23 Pa. C.S. §2505(c). If the parent has not received counseling from
a qualified agency or individu al, the court may refer th e parent fo r counseling with that parent’s
consent. A referral may not delay for more than 15 days the completion of a hearing on a petition
to voluntarily relinquish rights.

Is a court appearance required in voluntary relinquishments? 23 Pa. C.S. §2504

If a birth parent is unable or u nwilling to m ake a court ap pearance, an alternative procedure
exists. Once 40 days have elapsed from the signing of the consent to adoption, a petition to
confirm conse nt can be filed by the intermediary or, in the intermediary’s absen ce, by the ado ptive
parent or parents. No sooner than 10 days after the filing, the court must hold a hearing on the
petition to confirm consent. The intermediary who is arranging the adoption must appear and
testify with respect to the execution of the consent. Otherw ise, a petition for involuntary
termination must be filed. The notice requirements for the Petition to Confirm Consent are the
same as those for a hearing on voluntary relinquishment. 23 Pa.C.S. §2504.

2. Involuntary Termination of Parental Rights

What is involuntary termination?

In dependency cases, involuntary termination must be sought by the agency, which is
required to file petitions to terminate parental rights, with exceptions, when a child is in care for 15
out of 22 months or where aggravated circumstances exist and the court has determined that
efforts to preserve or reunify the family need not be m ade. 42 Pa.C.S. §63 51(f)(9). Involun tary
term ination is governed by Section 2511 of th e A doption A ct.
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What are the grounds for involuntary termination of parental rights? 23 Pa. C.S. §2511

Both ASFA and the Juvenile Act provide for the involuntary termination of parental rights,
requiring the filing of a p etition in statutorily ma ndated circumstances and according to specific
timelines. See pages 110-111.

The grounds for termination of parental rights are governed by the Adoption Act. The
statute lists e ight grounds for te rmination. 23 Pa . C. S . §2511. T he petitioner m ay allege m ultiple
grounds. Te rmination may be upheld on one ground alone. In re J.E ., 745 A.2d 1250, 1255 (Pa.
Super. Ct. 2000) (termination affirmed where agency failed to prove grounds for termination under
subsection 2511(a)(1 ), but presented clear and convinc ing evidence under three other grounds).
Co urts freq uently grant term ination on multiple grounds. Se e, e.g., In th e Intere st o f L.S .G., 767
A.2d 587, 590 (Pa. Super. Ct. 2001); In re A.L .D., 797 A.2d 326 (Pa. Super. Ct. 20 02).

The grounds for te rmination essentially esta blish irreducible requirem ents which parents
must provide for their children; if a parent cannot provide these minimum requirements within a
reasonable time, parental rights m ay be involuntarily terminated. In re Diaz, 669 A.2d 372, 375
(Pa . Su per. Ct. 1995). However, even if these grounds exist, the needs and welfare of the child
must be c onsidered before parental rights can be term inated. 23 Pa. C. S. §25 11(b).

The Adoption Act’s grounds for termination are set forth in full in column A. A sampling of
opinions deciding termination petitions on that ground are set forth in column B.

Section 2511: Grounds for involuntary termination

(a) General rule—The rights of a parent in regard to a child may be terminated after a petition filed
on any of the following grounds:

A

B

Grounds for Termination

Opinions Deciding Termination

(1) The parent by conduct con tinuing for a

In re William L., 383 A .2d 1228, cert. denied

period of a t least six months immediately

sub nom.; Lehman v. Lycoming Co unty

preceding the filing of the petition either has

Children’s Services, 439 U.S. 880

A

B
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Opinions Deciding Termination

evidenced a settled purpose of relinquishing

(1978) (parental rights of mentally retarded

parental claim to a child or has refused or

parent could be term inated if necessary to

failed to perform parental duties. (E mphasis

protect the child and the parent-child

supplied.)

relationship is substantially weakened and
cannot be reestablished); In the Interest of
C.S ., 761 A .2d 1197, 1201(Pa . Su per. Ct.
2000) (termination appropriate because
parent, incarcerated for all but one month of
child’s life , had not m ade sufficient effort to
establish and m aintain a parent-child
relationship, sporadic letters, birthday cards
and gifts through fam ily not enough); In re
K.C .W., 689 A.2d 294 (Pa. Super. Ct. 1997)
(agency failed to prove settled purpose or
refu sal to perfo rm parental duties); In the
Inte res t of Q .J.R ., 664 A.2d 164 (Pa. Super.
Ct. 1995) (drug addiction program did not
excuse 14 month hiatus during which mother
did not contact son or agency); In re
Ad op tion of L .D.S ., 665 A.2d 840 (Pa. Super.
Ct. 1995) (two calls to agency, where no
inquiry about child made, does not toll six
month pe riod).

(2) The rep eated and continu ed incapacity,

In re Geiger, 331 A .2d 172 (P a. 1975); In the

abuse, neglect or refusal of the parent has

Inte res t of L .S.G ., 767 A.2d 587, 590 (Pa.

caused the child to be without essential

Su per. Ct. 2001) (mother, 14 and 15 years old

parental care, control or subsistence

when children born, failed to avail herself of

necessary fo r his physica l or m ental well-

services provided in order to address

being and the conditions and causes of the

parenting, m ental health and othe r

A

B
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Grounds for Termination

Opinions Deciding Termination

incapacity, abuse, neglect or refusal cannot or

problems, which resulted in continued

will not be remedied by the parent.

incapacity to parent); In re A.L.D., 797 A.2d
326, (P a. S uper. C t. 2002) (mother fa iled to
cooperate with services and concern that she
would reunite with father, imprisoned for
sexual abuse of nephews, warranted
term ination); In re Ad op tion of M.E.P ., 825
A.2d 1266 (Pa. Super. Ct. 200 3) (m othe r,
because of reduced m ental capacity,
incapable of learning parenting skills sufficient
to pro vide child with p arental care).

(3) The parent is the presumptive but not the
natural father of the child.

(4) The child is in th e custod y of an agency,
having been found under such circumstances
that the identity or whereabouts of the parent
is unknown and cannot be ascertained by
diligent search and the parent does not claim
the child within three m onths afte r the child is
found.

(5) The child has been removed from the c are

In re P.A.B., 570 A .2d 522 (P a. S uper. C t.

of the parent by the court or un der a voluntary

1990) (each of the elements of this section

agreement with an agency for a period of at

must be considered separately and be

least six months, the conditions which led to

supported by the evidence, including the

the removal or placement of the child continue

needs and welfare of th e child. Me ntally

to e xist, the parent cannot o r will no t remedy

retarded parents with whom children

A

B
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Grounds for Termination

Opinions Deciding Termination

those conditions within a reasonable period of

maintained an e motional bond c ould not have

time, the services or assistance reasonably

their rights terminated.); In the Interest of

available to the parent are not likely to remedy

L.S .G., 767 A .2d 587, 590 (Pa . Su per. Ct.

the conditions which led to the removal or

2001) (mo ther d id no t avail herself of ser-

placement of th e child within a reasonable

vices, which would have allowed for return of

period of time and termination of the parental

children in a reasonable tim e); In re A.L .D.,

rights would b est serve the needs and welfare

797 A .2d 326, (P a. S uper. C t. 2002) (child

of th e child.

rem oved by agency and in mother’s
continuous care for only nine days out of nine
years); In re Ad op tion of M.E.P ., 825 A.2d
1266 (Pa. Super. Ct. 2003) (mother’s mental
hand icaps requiring 24 hour intensive
parenting assistance until child reached
adulthood could not be amelior-ate d); In the
Interest of C.S., 761 A. 2d 1197, 1200 (Pa.
Super. Ct. 2000) (father in prison at time of
child’s birth. Removal from parent’s care is a
requirement of 2511(a) (5). If child was never
in parent’s care this section cannot be
grounds for termination. Removal
requirem ent app lies to 2511(a) (8) as w ell).

(6) In the case of a newborn child, the parent
knows or has reason to know of the child’s
birth, does not reside with the child, has not
married the child’s other parent, has failed for
a period of four months immediately preceding
the filing of th e petition to make reasonable
efforts to maintain substantial and continuing
contact with the child and has failed during the

A

B
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Grounds for Termination

Opinions Deciding Termination

same four-month period to provide substantial
financial support for the child.

(7) The parent is the father of a child who was
conceive d as a result of rap e or incest.

(8) The child has been removed from the c are

In re J.D .W.M, 810 A .2d 688 (P a. S uper. C t.

of the parent by the court or un der a voluntary

2002) (mother, 17 at the time, placed in

agreement with an agency, 12 months or

supervised independent living facility after her

more have elapsed from the date of removal

two-year-old found alone in the streets.

or placement, the conditions which led to the

Mother failed to comply with any aspect of the

rem oval or placement of th e child continue to

FSP; needs and welfare of children supported

exist and term ination of p arental rights would

affirm ing termination); In re J.I.R., 808 A.2d

best serve the needs and welfare of the child.

934 (Pa. Super. Ct. 2002) (termination
affirmed. Child born cocaine addicted and
severely premature to mother incarcerated for
drug offenses whose rights to five other
children had been previously terminated ).

What additional considerations are required to involuntarily terminate parental rights?

Even if gro unds to terminate exist under S ection 2511(a), the court cannot terminate
parental rights unless it is in the child’s best interest. Part (b) of Section 2511 focuses on the
needs and welfare of the child. Part (b) also seeks to assure that parental rights are not terminated
on the basis of environmental factors alone that are beyond the parent’s control, such as substandard housing conditio ns as a re sult of poverty.

Section 2511(b) provides:

(b) O ther c onsiderations.— Th e court, in term inating the rights of a parent, shall give primary
consideration to the developmental, physical and emotional needs and welfare of the child. The
rights of a parent shall not be terminated solely on the basis of environmental factors such as
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inadequate housing, furnishings, income, clothing and medical care if found to be beyond the
control of the parent. W ith respect to any petition filed pursuant to subsection (a)(1), (6) or (8), the
court shall not consider any efforts by the parent to remedy the conditions described therein which
are first initiated subsequent to the giving of n otice of the filing of th e petition. Matter of Adoption
of C harles E.D .M., II, 708 A.2d 88 (Pa. 1998) (where the party seeking termination did not
produce any evidence regarding the needs and welfare of the child and how termination might
affect the child’s w ell-being, order of te rmination reversed); In re J.D .W.M., 810 A.2d 688, 692 (Pa.
Su per. Ct. 2002) (ne eds and welfare of child supported termination, teenaged m other fa iled to
reestablish bond with one child and never had a relationship with the second); In the Interest of
C.S ., 761 A .2d 1197, 1203 (Pa . Su per. Ct. 2000) (bo nd was with foster mother, who was willing to
adopt, and with his two siblings who lived with sam e fo ster parents, and not with fath er.
Psychiatrist’s report, a stipulated p art of the trial court record, su fficient to prove needs and welfare
of child best me t through termination); In re A do ptio n o f S.M., 816 A .2d 1117 (Pa . Su per. Ct.
2003) (evidence of significant bond with father required reversal of order to terminate parental
rights).

Who may file a petition to involuntarily terminate parental rights? 23 Pa. C.S. §2512

Th e Adoption Act allows any of the following parties to file a Petition for Involuntary
Termination:

1.

Either parent when termination is sought with respect to the other parent. 23 Pa. C.S.
§2512(a)(1).

2.

An agency. 23 Pa. C. S. §25 12(a)(2).

3.

The individual having custody or standing in loco parentis to the child and who has filed a
report of intention to adopt. 23 Pa . C. S . §2512(a)(3). In re Ad op tion of J .M.E., 610 A.2d
995 (P a. S uper. C t. 1992), allocatur denied, 618 A.2d 402 (Pa. 1992) (Includes non-relative
caregivers who assume fu ll parental obligations); In re Baby Boy S., 615 A.2d 1355 (Pa.
Super. Ct. 1992) (Prospective adoptive parents by virtue of entrustment agreement may
petition even when agreement revoked), but see, In re Adoption of W.C.K., 748 A.2d 223
(Pa . Su per. Ct. 2000) (W here no evide nce that parent intended to relinquish child to

Juvenile Law Center - PA Judicial Deskbook, 4th edition

124

petitioners, in loco parentis standing not acquired and standing to petition to terminated
parental rights did not exist).
4.

An attorney representing a child or a guardian ad litem representing a child who has been
adjudicated dependent und er 42 Pa. C.S. §6341(c).

It would appear that a person, granted permanent legal custodianship by the dependency
court, could file a report of intention to adopt and then file a petition to terminate parental rights.
Standing under this relatively new permanency alternative has not been addressed by the
appellate courts.

May foster parents file a petition to involuntarily terminate parental rights?

Foster parents m ay not petition the court to terminate the parental rights of a child in their
care. See In re Ad op tion of C rys tal D .R., 480 A .2d 1146, 1152 (Pa . Su per. Ct. 1984).

W ho may hear term ination petitions ? 42 Pa. C.S. §6351(i)(1)-(2).

Term ination hearings are generally assigned to the orphans’ court rather than the juve nile
court division of the court of common pleas. However, in Philadelphia and Allegheny Counties, the
juvenile court retains jurisdiction to hear termination matters. The Juvenile Act allows for a judge,
who adjudicated the child dependent or who has conducted permanency or other dependency
proceedings involving the child, to be assigned to the orphans’ court for the purpose of hearing
invo luntary termination petitions and adoption petitions. 42 P a. C .S. §6351(i)(1)-(2).

Can the orphans’ court, hearing a termination petition, order the resumption of reunification
services?

In re A.L .D., 797 A.2d 326 (Pa. Super. Ct. 2002), held that the orphans’ court lacks
jurisdiction to order reunification services. A goal change that alters the family’s goal from
reunification to another permanency alternative, in effect, closes the door on reunification unless
the goal change is appealed and reversed before the matter is the subject of a term ination hearing.
See also, In re Ad op tion of T .B.B ., 835 A.2d 387 (Pa. Super. Ct. 2003) (The juvenile court issued
two orders, which changed the placem ent goal fro m children’s reunification with m other to
adoption. Mother failed to appeal juvenile court order changing the placement goal. At termination
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hearing, mother could not prevent termination of her parental rights by attacking agency’s alleged
failure to maintain the parental relationship between mother and children. Mother’s right to appeal
on that issue had expired).

Some courts have consolidated permanency/goal change hearings and termination
hearings. Given the holding in A.L .D., this procedure has the potential to jeopardize a party’s
appellate rights. If these two hearings are consolidated, the goal change order and the termination
order should be appealed together. If the goal change order, including an order that includes
concurrent planning for reunification and adoption, precedes the termination hearing, the goal
change order must be appealed within the thirty days allowed for appellate action. The appealing
party should n ot wait for a term ination hearing a nd order before co ntes ting the goal change order.
See In the Matter of B.L .W., 843 A.2d 380 (Pa. Super. Ct. 2004).

What must an involuntary termination petition contain?

The petition must contain the specific statutory grounds that justify termination. 23 Pa. C. S.
§2511. T hese statutory grounds must be supported by facts as to each element of th e legal claims
made. The allegations in the petition should be precise so as to give the parties notice of the
grounds upon which termination is being sought. The petitioner need only prove one of the eight
grounds for te rmination, but may prove m ultiple grounds. In re J.E., 745 A .2d 1250 (Pa . Su per. Ct.
2000).

Un like the initial petition a lleging abuse or other re asons for dependency, which m ay offer a
limited number of incidents of neglect or abuse over a short period of time, termination petitions
must address the agency’s efforts to work with the parents, the lack of parental cooperation, and
the effects of foster placement or other placement on the child.

Who is entitled to representation at an involuntary termination hearing? 23 Pa. C.S. §2313

If a party is without representation when a termination proceeding is commenced, the
Adoption Act provides for representation as follows:
(a) Child.--The court shall appoint counsel to represent the child in an involuntary termination
proceeding when the proceeding is being contested by one or both of the parents. The court may
appoint counsel or a guardian ad litem to represent any child who has not reached the age of 18
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years and is subject to any other proceeding under this part whenever it is in the best interests of
the child. No attorney or law firm shall represent both the child and the adopting parent or parents.
See In re Termination of Parental Rights Concerning E.F.H., 751 A .2d 1186 (Pa . Su per. Ct.
2000).

(a.1) P arent.--The court shall appoint counsel for a parent whose rights are subject to
term ination in a n involun tary term ination proceeding if, upo n petition o f the parent, the court
determines that the parent is unable to pay for counsel or if payment would result in substantial
financial hardship.

W hat pretria l ord ers shou ld th e cou rt iss ue after a p etitio n fo r involu nta ry termination is
filed?
A p re-trial date should be set within 30 days of th e filing of the petition. Th e judge should
set a pre-trial schedule that establishes the following:

•

The date for discovery to be completed. This date should be in advance of any mediation or
settlement conference so that the parties have access to all material that will potentially be
presented at trial.

•

The date for mediation, settlement or final pre-trial conferences. Immediately after this meeting
the court should, if settlement is not achieved, set a trial date.

•

The trial dates. The trial should be held on consecutive days and should begin with in 90 days
of the filing of the termination of parental rights petition. Delay is not in the best interest of the
child.

•

Findings of fact and conclusions of law, as well as a written opinion should be issued by the
judge within 30 days of th e conclusion of the trial.

Who should be present at a termination hearing?

•

Parents, including putative fathers.

•

The attorneys for all parties, including the GAL for the child/children.
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•

The caseworker and service providers.

•

W itnesses, including foster parents and pre-adoptive parents.

•

Expert witnesses who can testify as to the needs and welfare of th e child/children. See In the
Interest of C.J.R., 782 A.2d 568 (Pa. Super. 200 1).

•

Age appropriate children and children willing to testify. However, parents cannot force children
to testify. See In re B.L .L., 787 A .2d 1007, 1014 (Pa . Su per. Ct. 2001) (trial court did not err in
refu sing to grant m other a continuance to obtain child’s te stim ony; however court erred in its
opinion when it stated that involuntary termination proceedings focus entirely on the parenting
capacity of the parent, ignoring the requirement of Section 2511 (b), which requires
consideration of the best interests of th e child.); In re Child M., 681 A .2d 793 (P a. S uper. C t.
1996), appeal denied, 686 A .2d 1307 (Pa . 1996) (mother could not fo rce children to testify in
term ination proceeding). An other consideration with respect to testimony of age appropriate
children is that their desires have not been considered determinative in termination and
adoption matters arising out of de pendency cases. In re Adoption of S.R., A.R., L.R. & S.R.,
837 A .2d 560 (P a S uper. C t. 2003). Depending on the nature of the case, the need for a child’s
testimony should be evaluated with respect to its probative value and the hardship the
testimony might cause the child.

•

A court reporter. Term ination cases are often the subject of ap peal. A record is essential.

What standard of proof applies in an involuntary termination proceeding?

Due process requires the State to support its allegations by at least clear and convincing
evidence. T his standard properly recognizes the im portant interests at stake. Santosky v.
Kramer, 455 U .S. 745, (1982). Pe nnsylvania required clear and convinc ing evidence prior to
Santosky; In re William L., 383 A .2d 1228, 1233, cert. denied sub nom.; Lehman v. Lycoming
County Children’s Services, 439 U .S. 880, (1978); In re Julissa O., 746 A.2d 1137, 1139 (Pa.
Su per. Ct. 2000).

Moreover, in Pennsylvania, a termination of parental rights decision requires a bifurcated
evaluation. First, the moving party must establish, by clear and convincing evidence, whether at
least one of the statutory grounds for termination exists. T he parents’ behavior is the primary
subject of this inquiry. In re J.D .W.M., 810 A .2d 688, 690 (Pa. Su per. Ct. 2002); In the Interest of
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L.S .G., 767 A .2d 587 (P a. S uper. C t. 2001); In re J.A.S., 820 A .2d 774 (P a. S uper. C t. 2003); In
re A .L.D ., 797 A .2d 326, 339 (Pa . Su per. Ct. 2002), quoting, In th e Intere st o f M.B., 674 A. 2d
702, 705 (Pa . Su per. Ct. 1996), appeal denied, 688 A.2d 172 (Pa. 199 7).

The second prong of the examination is whether the moving party has presented, by clear
and convinc ing evidence, fa cts which show term ination is in the best interest of the child. See In
re A do ptio n o f S.M., 816 A.2d 1117 (Pa. Super. Ct. 2003). The language of the Adoption Act
requires the court to “give primary consideration to the needs and welfare of the child” in making a
term ination decision. 23 P a. C. S. §2511(b).

What evidence should the court consider in determining whether termination meets the
“needs and welfare” of the child?

Evidence that a parent is unfit is not the only evidence that the court must examine in an
invo luntary termination proceeding. Section 2511(b) asks whether termination of p arental rights
would best serve the needs and welfare of the child. W hen the statutory requirements for
term ination under one or m ore of the eight prongs of Section 2511(a) have been m et, the court
must consider evidence that reflects upon the child’s needs and determine the course of action that
will serve the child’s best interests. This inquiry must focus on the bond between the child and the
parents. Consideration of the bond between the child and the foster or pre-adoptive family alone
does not satisfy the inquiry. In re Inv olun tary Termination of C .W.S.M. and K.A .L.M.-S , 839
A.2 d 398 (Pa . Su per. Ct. 2003) (term ination finding reversed and remanded because petitioner did
not present evide nce of the em otional bond or lack thereof be tween parent and children); In re
Ad op tion of A .C.H ., 803 A.2d 224, 228-29 (Pa. Super. Ct. 2002) (termination finding reversed and
rem anded because insufficient evide nce of the em otional bond between mother and child
adduced); In re Adoption of A.M.R., 741 A.2d 666(Pa. 1999) [(reversing the Superior Court and
remanding to the orphans' court for an adequate evaluation of the needs and welfare of the
children, A.M.R., J.M.M., and S.R.M., taking into account whatever bonds may exist between the
children and Appellant, as well as the emotional effect that termination will have upon the children)
citing In re Ad op tion of E .D.M., 550 P a. 595, 708 A .2d 88 (1998)]; In re E.M., 620 A.2d 481 (Pa.
1993); In re Child M., 681 A .2d 793 (P a. S uper. C t. 1996), appeal denied, 686 A.2d 1307 (Pa.
1996). In an en banc opinion, the S uperior Court appears to have ignored this mandate. Se e, In
the Matter of B .L.W ., 843 A .2d 380 (P a. S uper. C t. 2004). W hile the court fin ds that the record is
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replete with suppo rt for the conclusion that the needs and welfare of B.L .W. are being met in the
foster home and that B.L.W . is anxious to be adopted by her foster parents, the court makes no
mention of the bond, or lack thereof, between the child and her mother. The law does not allow the
court to ignore that element of th e “needs and welfare” inquiry.

This second stage analysis involves an
examination of the child’s intangible needs, the
existenc e of any emotional bo nd, love, com fort
and security that exists between a parent and
child. In re Matsock, 611 A.2d 737, 747 (Pa.
Super. Ct. 1992). Before rendering a decision
to terminate parental rights, the court must
consider that “continuity of rela tionships is
important to a child for whom severance of close
parental ties is usually extrem ely painful.” In re
William L., 383 A .2d 1228, 1241 (Pa . 1978).
W here “ties with the natural parents are present
and are an active force in the child’s life, then
needs and welfare becomes a concept that
argues against termination rather than fosters

Prior to the termination hearing, the court should
make sure that the agency has secured or is in the
final stages of securing an adoptive family for the
child. The court should inquire as to whether the
agency’s efforts toward finalizing the adoption, if
and when termination is achieved, are in place.
See Adoption and Permanency Guidelines:
Improving Court Practice in Child Abuse & Neglect
Cases (Fall 2000) at page32-34 for a full
discussion of adoption planning. If an adoptive
family cannot be found for a child, the court may
wish to suggest that the agency investigate other
permanency alternatives. Terminating parental
rights, without the prospect of adoption, may
deprive a child of the right to receive financial
support, including death benefits.

it.” In re P.A.B., 570 A.2d 522, 525 (Pa. Super.
Ct. 1990). Existence of an important bond between father and daughter supported reversal of the
termination decision even where grounds for termination clearly existed under the first prong of
Se ction 2511. It was in the child’s best interests to preserve her bond with the fath er, despite
fath er’s lack of compliance with the fa mily service plan and drug testing requirem ents. In re
Ad op tion of S .M., 816 A.2d 1117 (Pa. Super. Ct. 200 3).

D. Conducting Termination Hearings

The following suggestions for conducting a termination hearing are adapted from Adoption
and P erm anency Guidelines: Imp roving Co urt P ractice in C hild Ab use & Ne glect C ases (Fa ll
2000). See Box 4 on page 130.
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The hearing on termination of parental rights will, in many cases, be more complex then the initial
adjudicatory hearing determining dependency. Agency witnesses will testify as to the efforts made to
reunify the family and alleged failures in that regard. Parents contesting the termination petition will
present their own testimony as to the agency’s failure to provide appropriate services. Children may be
called upon to testify. Foster parents and pre-adoptive parents need to be notified of this hearing and may
also be called upon to testify. Again, the involuntary termination trial is the most serious of proceedings in
a dependency matter.
Hearing Activity
1. Introductory Remarks
• Identification of parties, counsel and others
• Advising on rights
• Explanation of the proceeding
2. Adequacy of Notice and Service of Process Issues
3. Substantive Issues Related to Involuntary Termination
• Proof of grounds for termination of parental rights:
Conduct of parents. Clear and convincing evidence of each element of the grounds upon which
termination is based must be offered by the moving party. If adequate proofs are not presented,
the court must dismiss the petition.
• Needs and welfare of child.
Clear and convincing evidence with respect to Section 2511(b) of the Adoption Act must be
presented. If adequate proofs of the bond between the child and the parent or a lack of such a
bond are not presented, the court must dismiss the petition.
4. Inform parties as to when court will issue its findings of facts and conclusions of law. Inform parties of
their right to appeal the determination of the court.

Box 4
Termination hearings must take place on sequential or as close to sequential days as
possible. A S uperior Court opinion referred to orphans’ court evidentiary hearings on the agency’s
petition for involuntary termination tha t took place on: Ju ly 23, 2001, September 23, 200 1, Ja nuary
14, 2002, Ap ril 15, 2002 and N ovem ber 25, 2002. In re A.R.M.F. & M.B.F., 837 A.2d 1231, 1235
(Pa. Super. Ct. 2003). The appellate decision affirming termination was filed on December 2,
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2003. It took almost two and a half years fo r the children in this case to be fre ed for a doption.
Good court practice and the achievement of timely permanency requires prompt resolution of these
proceedings.

What should the findings of fact and court order contain?

The findings must clearly state the specific facts and statutory grounds upon which the
order granting or denying term ination is based. The find ings should clearly show that the court
evaluated evidence of the needs and welfare of the child, including emotional bonds with the
parents, as required by Section 2511(b) o f the Ad option Act. In re Ad op tion of A .C.H ., 803 A.2d
224 (Pa. Supe r. 2002 ) (Trial cou rt’s evaluation of need s and we lfare of A.C.H. was conclusory.
Insufficient evidence in the record addressing the emotional bonds between child and natural
mothe r required reversal of term ination decision.)

E. App eals of Termination Ord ers

Are involuntary termination orders imm ediately appealable?

Term ination decisions are im mediately appealable. In re A.L .D., 797 A.2d 326, 335 (Pa.
Su per. Ct. 2002). Ap peals must be taken no later than 30 days afte r entry of the order.
Exceptions are no longer permitted pursuant to O rphans’ Court Rule 7.1(e). In re C.G ., 791 A.2d
430 (Pa. Super.Ct 2002) (prior procedure of filing exceptions allowed because of delay in filing of
orphans’ court dec ision; parties and orphans’ court cou ld rea sonably conclude prior procedure
rem ained applicable, therefore , appeal perm itted). But see, In re Ad op tion of W .R., 823 A.2d
1013 (Pa. Super. Ct. 20 03) (nunc pro tunc appeal of termination order quashed, filing of exceptions
more than seven months after the effective date of amended Orphans’ Court Rule 7.1(e) did not
excuse mother’s failure to file notice of appeal on or before the thirtieth day after the entry of the
order terminating her parental rights).
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W hat is the applicable standard of ap pellate review in an involuntary termination ma tter?

The standard for review in cases involving the termination of parental rights is limited to a
determ ination of w hether the trial court’s order is supported by com petent evidence. In re
J.D .W.M., 810 A .2d 688, 690 (Pa . Su per. Ct. 2002); In re Julissa O., 746 A.2d 1137 (Pa. Super.
Ct. 2000). The ap pellate court is boun d by the factual findings of the trial court, which have
adequate support in the record as long as such findings are not capricious. In re Diaz, 669 A.2d
372 (Pa. Super. Ct. 1995). The trial court is also the sole determiner of witness credibility and
conflicts in testimony are resolve d by the trial court. In re B.G .S., 614 A .2d 1161 (Pa . Su per. Ct.
1992).

F. Termination Cases

A selection of cases involving termination of parental rights is listed below. In the first major
grouping, the courts determined that the evidence was sufficient for the termination of parental
rights to stand. In the second major grouping, the evidence, or lack thereof, warranted a reversal of
the termination decision. W ithin these two major groupings, the cases are divided into several
categories to enable the reader to locate a variety of fa ct patterns. Ho wever, each case presents
complex factual situations and the reader is reminded that there is no substitute for an examination
of the full opinion.

Summ aries of termination cases decided beginning in the year 2000 and continuing to the
present can be fou nd on the Juvenile Law C enter’s website: www.jlc.org . Click on Legal
Developments and look for Dependency/Adoption and Termination of Parental Rights.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

133

TERMINATION GRANTED

Refusal or inability to comply with family service plan

In re Adoption of S.R., A.R., L.R. & S.R., 837 A.2d 560 (Pa. Super. Ct. 2003). Lack of
appropriate housing, the cause of the initial placement, not likely to be remedied. Children bonded
to foster/adoptive parents and not to parents.

In re J.D .W.M., 810 A.2d 688 (Pa. Super. Ct. 2002). Teen-aged mother failed to comply with the
FSP, including conditions of her supervised independent living placement and the visitation
schedule set up for her and her children.

In re C.G ., 791 A.2d 430 (Pa. Super. Ct. 2002). Mother failed to follow through on services
intended to address drug, alcohol and domestic violence and also failed to maintain contact with
child for fou rteen m onths.

In th e Intere st o f L.S .G., 767 A.2d 587 (Pa. Super. Ct. 2001). Mother failed to comply with FSP
and refused to parent. Mother, a minor represented by counsel, not entitled to appointment of GAL.

In re J.E ., 745 A.2d 1250 (Pa. Super. Ct. 2000). Parents failed to cooperate and were incapable of
benefiting from the reasonable efforts supplied by the agency over a realistic period of time.
Children testified as to their opposition to returning to the care of their parents.

In re Julissa O., 746 A.2d 1137 (Pa. Super. Ct. 2000). Parent failed to perform parental duties
and remedy deplorable and unstable housing conditions.

In re Diaz, 66 9 A .2d 372 (P a. S uper. Ct. 19 95). Agency made re asonable efforts to reunify family,
mother fa iled to com ply or to undertake her affirmative duty to parent the child.
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Incarceration

In re J.T. & R.T., 817 A.2d 505 (Pa. Super. Ct. 2003). Father was incarcerated for much of
children’s lives; evide nce of bond was not strong enough to warrant de nial of term ination petition).

In re J.L.C. & J.R.C., 837 A.2d 1247 (Pa. Super. Ct. 2003). Father was incarcerated during much
of children’s lives. Although he had a loving relationship with his sons, he did not do enough to
maintain bond and termination cannot be delayed based upon fu ture promises of reform .

In re J.I.R., 808 A .2d 934 (P a. S uper. C t. 2002). Mo ther incarcerated shortly after b irth of J.I.R .,
who was born cocaine addicted and severely premature. Mother failure to attend FSP meetings or
take part in objectives not excused by her incarceration or the fact that she did not receive notice
of the meetings. Five prior involuntary terminations, while not considered aggravated
circum stances because they occurre d prior to am endm ent of th e Juvenile Act, were considered in
determ ining m other’s ability to pa rent.

In th e Intere st o f C.S., 761 A .2d 1197 (Pa . Su per. Ct. 2000). Incarceration of a parent does not,
in itself, provide sufficient grounds for termination of parental rights; however, an incarcerated
parent's responsibilities are not tolled during his incarceration. Three letters and birthday cards
and no request for pictures, report cards or updates on the child over a three and one-half year
period not enough to prevent term ination.

In the Interest of A.P., 692 A.2d 2 40 (Pa. Super. Ct. 19 97). Incarcerated parent mu st utilize
whatever resources are available while in prison in order to foster a continuing close relationship
with his children; failure to do so warranted te rmination. Due process p rotec ted w here
incarcerated parent has counsel and participates in term ination hearing telephonically.

In re Ad op tion of C .A.W ., 683 A.2d 911 (Pa. Super. Ct. 1996). Mother voluntarily terminated
parental rights; fath er, incarcerated fo r sexually abusing a ten-year-old, not eligible for p arole until
2024 when children will be in their thirties. Ag ency proved “incapacity” that could not be rem edied.
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Men tal inc apacity/instability

In re Ad op tion of M.E.P ., 825 A.2d 1266 (Pa. Super. Ct. 2003).

Co urt affirmed termination of

mentally impaired mother's parental rights, the record providing clear and convincing evidence that
mother could not learn proper parenting skills de spite intensive service s.

In re A.R .M.F. & M.B.F ., 837 A.2d 1231 (Pa. Super. Ct. 2003). Parents continued incapacity due
to low IQ, along with unsafe housing and unstable family, warranted termination.

In re B.L .L., 787 A.2d 1007 (Pa. Super. Ct. 2001). Mother, a drug addict since the age of 10,
refused to acknowledge her addiction and had been treated in 10 different rehabilitation facilities,
suffered from depression, anxiety and panic attacks. The court concluded that Mother did not
possess the m ental stability to pa rent.

In the Interest of Lilley, 719 A .2d 327 (P a. S uper. C t.1998). Mo ther’s incapacity to parent due to
mental illness could not be remedied despite 14 years of efforts. Child’s wish to be adopted by
foster parents considered.

In re William L., 383 A . 2d 1228, cert. denied sub nom., Lehman v. Lycoming Co unty
Children’s Services, 439 U.S. 880, (1978). Grounds for termination may consist of a lack of
capacity and not just affirmative misconduct.

Ne eds and welfare/b est inte res ts o f the child

In re Adoption of A.R., S.R., L.R. & S.R., 837 A.2d. 560 (Pa. Super. Ct. 2003). Lack of
appropriate housing, the cause of the initial placement, not likely to be remedied. Children bonded
to fo ster/adoptive p arents and not to parents.
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In re A.L .D., 797 A.2d 326 (Pa. Super. Ct. 2002). Child spent only nine days of life with mother
and no bond existed. Orphans’ court did not have jurisdiction to order reunification services
reinstituted.

Failure to c on tact or inq uire abou t ch ild

In re C.M.S., 832 A.2d 457 (Pa. Super. Ct. 2003). Termination of father’s parental rights not
precluded because of d eception regarding whereabouts of child. Parent m ust show “rea sonable
firmness” in overcoming obstacles to contact with child.

In the Inte res t of Q .J.R ., 664 A.2d 164 (Pa. Super. Ct. 1995). Failure to contact or inquire about
son over a 14 month period not excused by mother’s participation in drug addiction treatment
program that precluded outside contacts.

In re Ad op tion of L .D.S ., 665 A.2d 840 (Pa. Super. Ct. 1995). Failure to fulfill parental
responsibilities over an eight-month period not alleviated by two phone calls to agency.

PROCEDURAL ISSUES

Voluntary versus involuntary termination petitions

In Matter of Adoption of A.J.B., 797 A.2d 264 (Pa. Super. Ct. 2002). Termination pursuant to a
voluntary petition allowed, reasonableness standard adopted; concern that agency wanted to use
invo luntary termination to refuse reasonable efforts with respect to m other’s other children.

In Matter of Adoption of A.M.B., 812 A.2d 659 (Pa. Super Ct. 2002). Involuntary termination
petition granted over voluntary petition; the agency’s right to petition the court to deny reasonable
efforts with respect to other children warran ted invo luntary over voluntary petition.
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Standing

In re Adoption of J.D.S., 763 A.2d 867 (Pa. Super. Ct. 2000). Stepfather, separated from natural
mother, had no standing to terminate parental rights of na tural father.

In re Adoption of W.C.K., 748 A.2d 223 (Pa. Super. Ct. 2000). Prospective adoptive parents do
not stand in loco parentis and do not have standing to file a petition to terminate parental rights.

In re Ad op tion of C rys tal D .R., 480 A.2d 1146, (Pa. Super. Ct. 1984). Foster parents do not
stand in loco parentis and do not have standing to file a petition to terminate parental rights.

Right to counsel

In re Termination of Parental Rights Concerning E.F.H., 751 A .2d 1186 (Pa . Su per. Ct. 2000).
Pennsylvania's Adoption Act requires that child be represented by separate counsel in contested
invo luntary termination proceedings.

Other

In re Adoption of T.B.B., 835A.2d 387 (Pa. Super. Ct. 2003). Challenge to sufficiency of agency
service s cannot be reopened in orphans’ court proceeding to term inate parental rights.

In th e Matte r of J.K . & J .K., 825 A.2d 1277 (Pa. Super. Ct. 2003). Refusal of mother’s request for
additional continuance of he aring on termination petition not abuse of discretion.

In re Ad op tion of W .R., 823 A.2d 1013 (Pa. Super. Ct. 2003). Mother’s nunc pro tunc appeal of
term ination decision denied; rule requiring the filing of e xce ptions no longer applicable.
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TERMINATION REVERSED

Failure to produce or consider evidence regarding emotional bond or lack thereof

In re Inv olun tary Termination of C.W.S.M. and K.A.L.M.-S., 839 A .2d 398 (P a. S uper. C t. 2003).
Evidence of the emotional bond or lack thereof between parents and children is required in a
termination case. Where the record is devoid of such proofs, an order granting termination cannot
be sustained.

In re Ad op tion of A .C.H ., 803 A.2d 224 (Pa. Super. Ct. 2002). Trial court must address issue of
em otional bonds between m other and child befo re involuntarily terminating parental rights.

In re Ad op tion of A .M.R., 741 A .2d 666 (P a. 1999). Per Curiam order reversing the Superior
Court and remanding the case to the orphans’ court for an adequate evaluation of the needs and
welfare of the children, taking into account whatever bonds may exist between the children and
mother, as well as the emotional effect that term ination will have on the children.

In re Child M., 681 A .2d 793 (P a. S uper. 1996), appeal denied, 686 A.2d 1307 (Pa. 1996). Needs
and welfare of child m ust be give n adequate consideration in term ination matters.

Matter of A do ptio n o f Charles E.D .M. II, 708 A.2d 88 (Pa. 1998). Petitioner failed to produce
evidence of emotional bond or lack thereof between parent and child; without such evidence,
term ination decision was without adequate support in the record.

In re E.M., 620 A.2d 481 (Pa. 1993). Mentally retarded mother’s rights to children could not be
term inated without consideration of em otional bond with children.

In re Matsock, 611 A.2d 737 (Pa. Super. Ct. 1992). Court failed to consider whether needs and
welfare of children would be advanced in a case of te rmination based upon fa ther’s failure to
complete sexual abuse therapy program s reversed. Father never prosecuted fo r sexual abuse.
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Evidence of bond required reversal of termination

In re Ad op tion of S .M., 816 A.2d 1117 (Pa. Super. Ct. 2003). Bond between father and daughter
significant and termination order re versed despite evidence of father’s failure to com ply with FSP .

In re P.A.B., 570 A .2d 522 (P a. S uper. C t. 1990). Em otional bond between children and parents
with limited intelligence, limited parenting skills and limited ability to understand the duties of
parenting required reversal of termination of p arental rights.

Insufficient evidence of relinquishment of parental claim or failure to perform parental
duties

In re K.C .W., 689 A .2d 294 (P a. S uper. C t. 1997). Insufficient evide nce that fo r the six-m onth
period immediately preceding the filing of the petition, mother evidenced a settled purpose of
relinquishing parental claim to her children or failed to perform parental duties. Father’s abusive
behavior was cause of children’s removal from home and father was incarcerated so conditions
that led to removal no longer present.

III. Adoption and Adoption Subsidies

Under ASFA and the Juvenile Act, adoption is the preferred permanency placement when a
child cannot be returned to his or her birth family. Adoption gives a child a new, permanent legal
family with the same legal standing and protection as a family created by birth. This includes
eligibility for social security, insurance, retirement, and all other public and private benefits to which
a natural child is eligible. Adoption requires termination of parental rights and, therefore, cannot be
overturned based upon a fu ture change in the parent’s circum stances.

In some circumstances the best available permanency alternative will not be reunification or
termination of parental rights followed by adoption. The court will have to evaluate permanent
legal custodianship (PLC), either subsidized or unsubsidized, placement with a fit and willing

Juvenile Law Center - PA Judicial Deskbook, 4th edition

140

relative, and, in the last instance, another permanent planned placement (APPLA). In some of
these cases, termination of p arental rights m ay be involved , but, unlike adoption, it is no t a
necessary precursor to establishment of these permanency options.

What is adoption?

Adoption is “purely a statutory right, un known at com mon law.” In re Adoption of R.B.F.,
803 A .2d 1195, 1199 (Pa . 2002), citing In re Ad op tion of E .M.A., 409 A.2d 10, 11 (Pa. 1979). “[A]
decree of adoption terminates forever all relations between the c hild and its natural parents, severs
it entirely from its own family tree and engrafts it upon that of its new parentage. Through the
adoption process the natural parent-child relationship is exting uished and an entirely new parentchild status is crea ted.” In re Adoption of List, 211 A.2d 870, 877 (Pa. 1965). quotations and
citations omitted). Adoption is also the preferred permanency goal for dependent children who
cannot be reunified with their fam ilies, a s delineated by Pennsylvania’s Office of C hildren Youth
and Fam ilies. B ulletin N o. 3130-01-01, The Revised Interim Implementation Guidelines for the
Adoption and Safe Families Act (ASFA) of 1997.

What is required for an adoption to take place?

“To effect an adoption, the legislative provisions of th e A doption A ct m ust be strictly
complied with.” In re Adoption of R.B.F., 803 A .2d 1195, 1199 (Pa . 2002), citing In re Adoption
of E .M.A., 409 A.2d 10, 11 (Pa. 1979). The Adoption Act can be found at 23 Pa. C.S. §2101 et
seq.

What is required for an adoption to take place when parents are voluntarily relinquishing
parental rights and duties?

The parent or parents of a child may petition the court to voluntarily relinquish parental
rights to a child under the age of 18 to the care of a n agency or to the care of an adult intending to
adopt the child. 23 Pa. C.S. §2501(a), 23 Pa. C.S. §2502(a). For a detailed explication of the law
governing the voluntary relinquishment of p arental rights, see pages 116-117 of this Deskbook.
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W hat is re qu ired for an adop tion to ta ke place w hen p are nta l righ ts are b eing in volun tarily
terminated?

The grounds for involuntary termination of parental rights are enumerated in 23 Pa. C.S.
§2511(a) and are described in detail on page 118 of this Deskbook. Additional factors to be
considered by the court in an involuntary termination decision are listed in 23 Pa. C.S. §2511(b)
and are described in detail on page 122 of this Deskbook. The Adoption Act also specifies who
may file for involuntary termination, 23 Pa. C.S. §2512(a); the required contents of such a petition,
23 Pa. C.S. §2512(b); and the requirements for a hearing on such a petition and for notice of the
hearing, 23 Pa. C.S. §2513. The details of termination hearings are described in full on pages
110-139 of this Deskbook.

What does the law require regarding consents to adoption?

Co nsent to an adoption is required of:
1.

the adoptee if he or she is over the age of 12 ;

2.

the spouse of th e adopting parent unless he or she joins in the adoption petition;

3.

the parents of an adoptee who has not reached the age of 18;

4.

the guardian of an incapacitated adoptee; and

5.

the guardian of an adoptee under 18, or the person or persons having custody of an
adoptee, whenever the adoptee has no parent whose consent is required. 23 Pa. C.S.
§2711(a).

Th e required contents of a valid consent are specified in 23 Pa. C.S. §27 11(d)(1).

In addition, the consent of the husband of the natural mother of the adoptee is required if he
was the husband of the natural mother at any time within one year prior to the birth of the adoptee.
23 Pa. C.S. §2711(b). The consent of the husband of the natural mother is not required if, after
notice to the husband, it is proved to the satisfaction of the court that the husband is not the natural
father of the adoptee. 2 3 Pa. C.S. §2711(b).
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23 Pa. C.S. §2713 allows a court, in its discretion, to “dispense with consents other than
that of the adoptee” to a petition for adoption when (1) the adoptee is over the age of 18 or (2) the
consents of parents are not required. The consent of the parent is not required when his or her
parental rights have been term inated. 23 Pa . C.S . §2714.

No consent is valid if it was executed prior to or within 72 hours after the birth of the child.
23 Pa. C.S. §2711(c). However, a putative father may consent to adoption any time after receiving
notice of the expected o r actu al birth of the child. 23 Pa. C.S. §2711(c).

Th e consent of a parent of an adoptee u nder the age of 18 must include the s tatem ent: “I
understand that by signing this consent I indicate m y intent to permanently give up all rights to this
child.” 23 Pa. C.S. §2711(d)(1). An exception to this provision appears in 23 Pa. C.S. §2903,
which provides for the continuation of the parent-child relationship when a parent consents to the
adoption of his or her child by a spouse. The Pennsylvania Supreme Court has determined that
although same-sex partners do not constitute a “spouse” for the purpose of this exception, the
Ad option Act allows for ju dicial discretion – and this discretion can be used to allow persons in
homosexual relationships to adopt the children of their partners without requiring relinquishment of
rights by the parent. In re Adoption of R.B.F., 803 A .2d 1195, 1199-1200, 1201-1202 (Pa . 2002).
The source of judicial discretion is 23 P a. C .S. §2901, which states that no decree of ad option shall
be entered unless all the legal requirements are met, “[u]nless the court for cause shown
determines otherwise.” In R.B.F., the court held that the “cause shown” pro vision would perm it a
judge to consider whether an adoption petition should be granted even when the petitioner cannot
meet the statutory requirements, such as a hom osexual pa rtner w ho does not me et the statutory
definition of spouse. 803 A .2d 1195, 1202.

When are consents to adoption irrevocable?

Consent to an adoption executed by a birth mother is irrevocable more than 30 days after
the execution of the consent. Co nsent to an adoption executed by a birth or putative father is
irrevocable more than 30 days after the execution of the consent or after the birth of the child,
whichever occu rs later. 23 P a. C.S. §2711(c).
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How can an individual challenge the validity of a consent to adoption?

An individual who executed a consent to adoption can only challenge the validity of that
consent by alleging fraud or duress within (a) 60 days of the birth of the child or the execution of
the c onsent, wh ichever occu rs later, or (b) 30 days after the entry of the adoption decree. For a
consent to adoption to be invalidated, the fraud or duress must be proven by (a) a preponderance
of the evidence in the case of consent by a person 21 years of age or younger, or (b) clear and
convincing evidence in all oth er ca ses. 23 Pa. C.S. §27 11(c).

Who m ay be adopted?

“An y individu al m ay be adopted, regardless of h is age or residence.” 23 Pa . C.S . §2311.

Who m ay adopt a child?

“Any individual may become an adopting parent.” 23 Pa. C.S. §2312. A report of intention
to adopt must be filed by “[e]very person now having or hereafter receiving or retaining custody or
physical care of any child for the purpose or with the intention of adopting a child.” 23 Pa. C.S.
§2531(a). However, no report is required when the person seeking to adopt is the parent,
grandparent, stepparent, whole or half sibling, or aunt or uncle by blood, marriage or adoption of
the adoptee. 23 Pa . C.S . §2531(c).

Foster parents m ust have the permission of th e agency with legal custody of the children in
order to pursue adoption proceedings. Chester County Children and Youth v Cunningham, 656
A.2d 1346, 1347 (Pa. 1994) (holding that 23 Pa. C.S. §2531, describing who may file a report of an
intention to adopt, does not encompass foster parents). In contrast, prospective a doptive parents
have standing to petition fo r adoption. In re Adoption of Baby Boy McKnight, 488 A.2d 56 (Pa.
Super. 198 5).
Grandparents always have standing to participate in adoption proceedings of the ir

grandchildren. In re Adoption of Hess, 608 A .2d 10, 12 (Pa . 1992). The fact that parental rights
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have been terminated does not affect a grandparent’s standing to participate in adoption
proceedings. Hess, 608 A.2d 10, 12.

Single persons and persons in homosexual partnerships may also adopt. “There is no
language in the Adoption Act precluding two unmarried same-sex partners (or unmarried
heteros exual pa rtners ) from adopting a child who had no lega l pare nts.” In re Adoption of R.B .F.,
803 A.2d 1 195, 12 02 (Pa. 200 2).

To w hat exten t are adop tion rec ord s con fide ntia l?

Sta te law expressly limits the adoption related inform ation that can be made available.
Under 23 Pa. C.S. §2905, “[a]ll petitions, exhibits, reports, notes of testimony, decrees and other
papers” pertaining to an adoption proceeding are impounded and “withheld from inspection.” 23
Pa. C.S. §2905(a). Inspection is only possible upon either an order of court granted upon cause
shown or as otherwise provide d in Se ction 2905. Id. Good cause for a court order must be shown
by clear and convinc ing evidence. In re Long, 745 A.2d 673, 675 (Pa. Super. 2000) (citing the
“overriding privacy concerns of the adoption process and this statute [23 Pa. C.S. §2905].”) The
exceptions provided for in the statute, mandatory in so me instanc es and perm issive in others, are
as follows:
(1) upon petition by an adoptee over the age of 18, or by the adoptive parent or legal
guardian of a n adoptee under 18, the court shall furnish to the adoptee “as much
information concerning the adoptee’s natural parents as will not endanger the
anonymity of the natural parents, 23 Pa. C.S. §2905(b). “[I]nformation which can be
safely disclosed will have to be developed on a case by case basis.” In re Petition to
Release Adoption Records Pursuant to 23 Pa.C.S. 2905, 653 A.2d 1254, 1256 (Pa.
Super. 1995) (allowing for release of race of birth parents, the health of the adoptee at
the time of adoption, the circum stances relating to the relationship between the birth
parents and the reason fo r the adoption).
(2) upon petition by an adoptee over the age of 18, or by the adoptive parent or legal
guardian of a n adoptee under 18, the court may “attempt to contact the natural parents,
if known, to obtain their consent to release their identity and present place of residence
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to the adoptee,” 23 Pa. C.S. §2905(c)(1) (this same request may be made to, and
granted by, the adoption agency), 23 P a. C .S. §2905(c)(2 );
(3) an adoptee at least 18 years old, or the adoptive parent or legal guardian of an
adoptee under 18, shall have acce ss to any origina l or up dated m edical history
information on file with the court which entered the decree of termination or the
Department of Public Welfare,” as long as the release of that information will not
endanger the anonymity of the natural parents. 23 Pa. C.S. §2905(d)(3); and
(4) the natural parents also have the option of placing on file a consent form granting
permission for the disclosure of information upon the request of the adoptee or his/her
parent or legal gu ardian. 23 Pa. C.S. §2905(d)(2).

Furthermore, information identifying the natural parents must be excluded both from docket
entries, 23 Pa. C.S. §2906, and from certificates of adoption, 23 Pa. C.S. §2907. Officers or
em ployees of the court, the D epartm ents of Public W elfare or Health, or any agency who “willfully
disclose[s] im pounded or otherwise confidential inform ation relating to adoption” are subject to
crim inal penalties. 23 Pa . C.S . §2910. T he court m ust takes any steps reasonably necessary to
assure that the identity of the adoptive parent or parents is not disclosed without their consent in
proceedings relating to voluntary relinquishment or involuntary termination of parental rights. 23
Pa. C.S. §2504.1.

Wh at is an “open a doption”?

An “open adoption” is an adoption where the adopted child can com municate directly with
the birth parent or parents.12 There are no provisions in Pennsylvania law that provide for open

12

Openness in Adoption: A Bulletin for Professionals, National Adoption Information Clearinghouse, U.S. Dept. of
Health and Human Services, February 2003, available at http://naic.acf.hhs.gov/pubs/ f_openadoptbulletin.cfm
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adoptions.13 To the contrary, state law expressly limits the adoption related information that can be
made available.

What are adoption subsidies?

Ad option subsidies were created by Co ngress in the Ad option Assistance and C hild
W elfare Act of 1980. 42 U.S.C.A. §670-676. Adoption subsidies in Pennsylvania are administered
through county children and youth agencies in accordance with the Pennsylvania Adoption
Opportunities Act, 62 Pa. C.S. §771-774, and accompanying regulations, 55 Pa. Code §3140.202210.

Adoption subsidies provide fina ncial support an d m edical ins urance for children who are
adopted out of the foster care system. The Pennsylvania Adoption Opportunities Act was passed
to “encourage and promote the placement in adoptive homes of children who are physically and/or
mentally handicapped, emotionally disturbed, or hard to place by virtue of age, sibling relationship,
or ethnicity.” 62 Pa. C.S. §771. Providing an adoption subsidy can often be the key to facilitating
permanent homes for c hildren and preventing long stays in the fo ster care system.

W ho is eligible for an ado ption sub sidy?

Under the Pennsylvania Adoption Assistance regulations, a county agency shall certify for
adoption assistance children whose placement goal is adoption and who meet the following
requirements:
(1) child is 17 years of age or younger;
13

According to the Support Center for Child Advocates, “many agencies are now permitting ‘open adoptions’ allowing
parents to visit children at the child’s option and ‘open records’ allowing sharing of information regarding biological
family members.” How to Handle a child Abuse Case: A Manual for Attorneys Representing Children, Support Center
for Child Advocates, p. 32 (2003). According to the Support Center, agreements between biological parents and
adoptive parents are not enforceable. Id. According to the Superior Court, “a contractual agreement ‘benefiting a
child’ will not ipso facto be categorized as against public policy without first looking at the facts of the particular case.”
Gorden v. Cutler, 471 A.2d 449, 457 (Pa.Super. 1983) (contract whereby adoptive parents agreed to pay lying-in
expenses in exchange for natural parents' consent to adoption was not against public policy). However, the existence
of specific legislation mandating the confidentiality of adoption records suggests that a contract allowing for the
sharing of adoption records would be found to be against public policy. See, e.g., Gorden v. Cutler, 471 A.2d 449,
457 (Pa.Super. 1983) (supporting decision to enforce contract by noting “that nowhere in the adoption laws of this
Commonwealth is an agreement [for the contested payment of pre-natal expenses] specifically proscribed”.
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(2) parental rights have been terminated;
(3) the child is in th e legal custody of the county a gency or a private a gency,14 and
(4) the child has one of the following characteristics:
•

a physical, mental, or emotional condition or handicap 15

•

a genetic condition which indicates a high risk of developing a disease or handicap

•

is a member of a minority group

•

is a member of a sibling group

•

is 5 years of age or older

55 Pa. Code § 3140.202.16

Who certifies the child as eligible for assistance?

The county children and youth agency certifies the child as eligible for adoption assistance.
55 Pa . Co de §3140.202(a). See also, Yo rk C o. C hild ren & Y ou th S erv ices v. D.P .W., 833 A.2d
281, 28 8 (Pa. Cmmw. 2003).

14

“The Pennsylvania Adoption Opportunities Act and enabling regulations specify that children who meet the child
eligibility criteria and who are in either public or private agency custody are eligible to receive adoption assistance.”
Office of Children, Youth and Families Bulletin No. 3140-99-01, question 2. See also, C.B. ex rel. R.R.M. v. Com.,
Dept. of Public Welfare, 786 A.2d 176, 185, 186 (Pa. 2001) (Child “effectively was, or should be deemed to have
been, in the legal custody of DHS so as to satisfy the requirements of the Adoption Opportunities Act” when adoptive
parents “had no permanent custody rights…and DHS presumably had the power to seek to remove the child from
[their]' custody.”)
15
“A child who has been physically or sexually abused is considered to have an emotional condition or handicap even
if current behaviors may not exhibit the condition or handicap.” Office of Children, Youth and Families Bulletin No.
3140-99-01, Adoption Assistance Questions and Answers, question 11.
16
Adoption assistance payments qualify for federal financial participation when a child meets the eligibility
requirements of the state Adoption Opportunities Act, is placed with approved adoptive applicants, and when one of
the following situations exists: (1) The child is TANF (formerly known as AFDC) eligible and is living with a relative at
the time the adoption petition is filed; (2) the child is receiving Title IV-E foster care placement maintenance payments
at the time the adoption petition is filed; (3) the child is determined eligible by the Social Security Administration for
Supplemental Security Income (SSI); or (4) the child is a child whose placement costs are covered by Title IV-E foster
care maintenance payments made with respect to the child’s minor parent. 55 Pa.Code § 3140.205.
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How are the terms of subsidy agreement arrived at?

The terms of the agreement are the resu lt of a discussion between the prosp ective adoptive
family and the county agency and are recorded in a binding, written agreement. 55 Pa. Code
§3140.20 3(a); 55 P a. Code §3140.204 (a).

W hat are the requirements of an adoption subsidy agreem ent?

Adoption subsidy agreements must: (a) specify certain enumerated benefits and conditions,
55 Pa. Code §3140.203, 55 Pa. Code §3140.204; (b) consider certain enumerated circumstances
when determ ining the a mount of the s ubsidy, 55 Pa. Code § 3140.20 4; an d (c) b e executed before
the date the court issues the final adoption decree, 55 Pa . Co de §3140.203(a). S ubsidy payments
may begin after all child eligibility criteria, including the termination of parental rights, are met, the
child is placed with the adoptive family, and the adoption assistance agreement has been signed
by all parties. Office of C hildren, Youth and Fam ilies B ulletin N o. 3140-99-01, Adoption Assistance
Qu estions and Answers, citing 55 Pa. Code §3140.20 4(d).

Ca n a fam ily w ho adopted a child from the dependency system w ithout a subsidy request a
subsidy after the adoption has been finalized?

A family can request a fair hearing on the issue of the child’s eligibility for subsidy after
finalization. The types of situations which would constitute grounds for a fair hearing include (a)
relevant fa cts about the child were not known by the agency or pre sented to the fam ily prior to
finalization; (b) assistance was denied based on a means test of the adoptive family; (c) an
erroneous determination was made by the county agency regarding the child’s eligibility status; or
(d) the agency failed to advise the family of the existence of adoption subsidy prior to finalization.
Office of C hildren, Youth and Fam ilies B ulletin N o. 3140-99-01, Adoption Assistance Questions
and Answers, question 33. For example, a retroactive adoption subsidy was granted on appeal
when the parents were originally provided with a summary of the child’s medical history instead of
the actual medical records and the county agency failed to inform the parents of the gravity of the
child’s e motional disorder. Yo rk C o. C hild ren & Y ou th S erv ices v. D.P .W., 833 A.2d 281,287288 (Pa. Cmmw. 2003).
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What can a family do if the county agency refuses to certify the family for subsidy or the
fam ily disa grees w ith the terms of the agreement?

If a family does not agree with an agency’s (a) finding of ineligibility after a finding of
eligibility; (b) denial or reduction of service;17 or (c) term ination or suspension of service, the fam ily
has a right to a hearing and appeal from the Department of Public Welfare’s Bureau of Hearing and
Appeals. 55 Pa. Code §3140.210. These hearings are conducted in accordance with the
regulations for appeals in fair hearings at 55 Pa. Code §275.1- 275.5. The family must file an
appeal of a county agency decision in writing within 15 calendar days of receiving notice of the
agency decision. O ffice of C hildren, Youth and Fam ilies B ulletin N o. 3140-99-01, Adoption
Assistance Questions and Answers, question 34.

If the fam ily lose s its appeal in fron t of th e B ureau of H earing and A ppeals (BFA ), the fam ily
may ask the Secretary of Public Welfare to reconsider the BFA decision if the request is made
within 15 days of th e decision and/or file a P etition fo r Review with the Pe nnsylvania
Comm onwealth Court within 30 days of the mailing of the decision. (Both options may be pursued
concurrently.) The Commonwealth Court will review the decision to determine (a) if an error of law
was made; (b) whether there is substantial evidence in the record to support the BFA decision; or
(c) whether constitutional rights were violated. Office of Children, Youth and Families Bulletin No.
3140-99-01, Ad option Assistance Questions and A nswers, question 36. See also, York Co.
Ch ildren & Yo uth Se rvic es v. D .P.W ., 833 A.2d 281, 285 n.11 (Pa. Cm mw. 2003).

Can the terms of a subsidy agreement be amended?

Yes. If family circumstances or the child’s needs change over time, the family can request
that the terms of the subsidy agreement be amended. If the agency declines to amend the
agreement, the family can appeal that decision by requesting a fair hearing within 30 days of the
agency’s d etermination. Office of C hildren, Youth and Fam ilies B ulletin N o. 3140-99-01, Adoption
Assistance Questions and Answers, question 32.

17

This includes the full or partial denial of a request for an increase in subsidy. Office of Children, Youth and Families
Bulletin No. 3140-99-01, Adoption Assistance Questions and Answers, question 32.
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IV. Permanent Legal Custodianship (PLC)

What is permanent legal custodianship? 42 U.S.C. §675(7), 42 Pa. C.S. §6351(f.1)(3)

Permanent Legal Guardianship, as a permanency alternative for dependent children, was
legislated by congress as part of ASFA. (ASFA uses the term “guardianship”; the Juvenile Act
uses “custodianship.”) In the past, guardianship or custodianship has seldom been used as a
permanency option for children in foster care. A discussion of guardianship and foster children can
be fou nd in: Re inventing Guardianship: Subsidized Gu ardianship, F oster Care, and Ch ild W elfare,
Me ryl Schwartz, 2 2 N .Y.U. Re v.L.& Soc.Change 441 (1996).

Legal guardianship under ASFA is defined at 42 U.S.C. §675(7) as follows:

The term “legal guardianship” means a judicially cre ated relationship
between child and caretaker which is intended to be permanent and self-sustaining
as evidenced by the transfer to the caretaker of th e fo llowing parental rights with
respect to the child: education, care and control of the person, custody of the
person, and decision-making. Th e term “legal guardian” m eans the caretaker in
such a relationship.

Federal regulations adhere closely to the A SF A definition and define the g uardian ship as “a
judicially created relationship between child and caretaker which is intended to be permanent and
self-sustaining as evidenced by the transfer to the caretaker of certain parental rights with respect
to the child.” These parental rights include: protection, education, care and control of the person,
custody of the person and decision making. 45 C.F .R. § 1355.20(a).

In order to com ply with the requirem ents of ASF A, P ennsylvania, in the 1998 Am endm ents
to the Juvenile Act, established “permanent legal custodianship” as a permanency option for
dependent children. 42 Pa. C.S. §6351(f.1)(3). DPW ’s, Office of Children, Youth and Families
(OCYF), issued its Permanent Legal Custodian Policy on August 20, 2003. Bulletin ##3130-0301/3140-03-07. The Bulletins, discussed further below, address both PLC and subsidized
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permanent legal custodianship (SPLC), a program that provides financial support to legal
custodians.

As of this writing, Pennsylvania’s appellate courts have not addressed the issue of
perm ane nt legal custod iansh ip. The issue of w hether a state statute rega rding guardiansh ip of a
child qualified as “legal guardianship” under AS FA was addressed by the De laware Family Court.
In re Matter of Division of Family Services v. J.V.J., 820 A .2d 516 (D elaware F am ily Court,
2003) held that both types of Delaware guardianships, the perm anent guardian, which is explicitly
modeled on ASFA, and the guardian of the child, which is not, incorporate the requirements of
ASFA, namely that: “The powers and duties granted by the Delaware statutes to both the guardian
of the child and the permanent guardian, set forth those rights which evidence an intent, as the
Federal statute states, “… to be permanent and self-sustaining.” The court proceeds to list the
factors that make a relationship permanent and self-sustaining, namely custody and decisionmaking responsibilities being lodged with the guardian. Id. at 521. W hile noting that certain legal
guardianships may have “different levels of permanency and self-sustainment” and are less
permanent than termination and adoption, the court found that this alone does not invalidate the
guardianship under ASFA.

W hen is PL C o r SPL C a n app rop riate permanency g oal?

PL C o r SP LC is third in the hierarchy of pe rmanency alternative s available to the court in
placing dependent children. W hen neither re unification nor adoption is appropriate or practical,
permanent legal custodianship, either with or without a financial subsidy, may be the proper
response. Som etim es parents are unable to care for th eir children and return home is not fea sible
within the lim ited period of tim e a child m ay remain in foster care or another temporary placem ent.
Because PLC or SPLC, acco rding to the OC YF B ulletin, perm its parents to petition the court for a
change in custody, parents who may not be able to rehabilitate themselves within the period of
time children can remain in temporary foster care may be able to reunify with their child following
the e stab lishm ent of a PLC o r SP LC . Of course, the best interests of the child will be the p rimary
consideration in a custody dispute between a parent and a legal custodian. Another example of
where PLC or SPLC may be an appropriate permanency option is a child who has a bond with a
parent that will preclude termination of parental rights, thus ruling out adoption. In these cases,
PL C o r SP LC may be the best course of action.
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W hen is PL C o r SPL C a n in appro pria te p erm anency g oal?

If reunification, within the time frame established by ASFA and the Juvenile Act, or
termination of parental rights and adoption is possible, PLC or SPLC is not an available
permanency alternative. However, PLC or SPLC may be an option for concurrent planning during
the permanency review period, thus perm itting the early identification of a legal custodian, if this
becomes the best permanency choice available to the child.

The court must review the family profile of both the proposed permanent custodian and the
child’s biological parents to see if PLC or SPLC is in the child’s best interest. Because visitation
agreements are possible in PL C a nd SP LC arra ngem ents, the custodian and the parent or parents
must be able to maintain a cooperative relationship, with a clear understanding that decisionmaking responsibilities for th e child now reside with the legal custodian.

Once a PLC or SPLC is established, the child is no longer a dependent child and
supervision of the court and, in most instances, the child welfare agency, ceases. The child is no
longer entitled to a lawyer and, therefore, may not be represented in visitation or support disputes,
except as the court overseeing these disputes may deem appropriate. In Philadelphia, once a PLC
or SPLC is established, the case is transferred from the juvenile branch to the domestic relations
branch of the court of common pleas for resolution of issues such as custody, visitation and
support. In instances where the juvenile court can forsee frequent custody or visitation disputes,
the goal of PLC or S PL C s hould be reviewed to determine whether it is the best available
permanency choice for th e child. It is important to remember that the intent of ASFA is for legal
custodianships to be permanent and self-sustaining.

Ho w do es PL C o r SPL C b ecom e a permanency g oal?

A petition for a goal change from reunification or another permanency option to PLC or
SP LC is required. A hearing to determine the appropriateness and fea sibility of the goal is
necessary. The hearing should be conducted in the same manner as any other goal change
hearing. See discussion regarding permanency and goal change hearings at pages 83-87 and 97101.
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When may the court order PLC or SPLC?

A child m ust be a djudicated dependent an d placed in a n approved foster fa mily hom e for a
period of at least six months before PL C or SP LC can be instituted. According to the OCYF
Bulletin, the six months need not be consecutive. If the child is with a kinship caregiver or an
emergency caregiver, the agency must approve the home according to regulations prior to the
court’s ordering PLC or SPLC. In Philadelphia, DHS has set other “threshold criteria” for legal
custodianships, which include:

•

Child has been in legal custody of the agency for at least six months.

•

Child has been with the identified permanent legal custodian for at least six months.

•

Child is six or older and living with kin, or child is 12 or older and living with non-kin.

Who m ay be a permanent legal custodian?

A legal custodian can be a relative, a formal kinship caregiver, an unrelated foster parent or
another suitable adult individual. The person must be able to meet a child’s need for a secure,
legally and physically permanent relationship in a family-like setting. To be eligible for PLC or
SPLC, a foster parent must meet all of the requirements for foster parenthood and cannot be on
provisional status, must have obtained a fost/adopt18 profile update, have current ChildLine and
State Police/FBI clearances and agree, if a SPLC is established, to participate in annual reviews
for c ontinued eligibility for the subsidy.

What authority does a permanent legal custodian exercise?

W ith PLC and SPLC, the custodian, and not the agency or the parent, has decision making
authority with respect to the child. A “legal custodian who receives legal custody of a child from the
18

Foster/Adoption Placements: These placements generally address children who are placed with the foster/adopt
family before the parental rights of the birth parents have been legally terminated, so there is still a possibility that the
child may eventually be reunited with his or her birth family. If the parental rights of the child's birth parents are
terminated, the foster/adopt family will be given preference to adopt the child.
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juvenile court…has the legal authority to make decisions regarding the child and to give consent
for a variety of service s on behalf of the child.” O CYF B ulletin ## 3130-01-02 & 3140-01-02 at 2.
Before ordering a PLC or SPLC, the court must determine that the legal custodian is able to make
medical, educational, trave l and other decisions without the assistance of the agency or the court.
Once the legal custodianship is established, the court is no longer involved on a regular basis, but
may structure visitation between the p arent an d the child and issue orders for parental support
payments.

What are some of the specific rights and duties of permanent legal custodians?

The rights and duties of the perman ent legal custodian, as spelled out in the 2003 OC YF
Bulletins, are as follows:

•

The right to physical custody of the child.

•

The right to determine the care and treatment of the child, including ordinary medical care.

•

The duty to provide for th e care, protection, training and education, and the physical, mental,
and moral welfare of the child.

•

The right and duty to make decisions on behalf of the child, including decisions regarding the
child’s travel, driver’s license, marriage, and enlistment in the armed forces.

•

The right to petition for child support from the child’s parents.

•

The obligation to pay legal expenses related to a parent’s request to change custody or
visitation.

•

The obligation to consult the agency, in SPLC cases, where a petition for child support is being
considered.

The court must make sure that a potential legal custodian is informed of all the rights and duties he
or she is undertaking.
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What are some of the specific rights and duties of parents whose children are in the
custody of permanent legal custodians?

The 2003 O CYF Bulletins set forth parental rights and duties as follows:

•

The right to visitation when it does not affect the health and safety of the child.

•

The right to petition the court for custody of the child.

•

The right to pass on property to the child.

•

The duty to pay child support.

These rights and duties apply to parents whose parental rights have not been terminated. The
court m ust ensure that parents, whose rights have not been term inated, are informed of th eir rights
and duties.

What reasonable efforts inquiry should the court make before finalizing PLC or SPLC as a
permanency plan?

Before the court orders a PLC or SPLC, the following factors should be considered:

•

The inter-relationship among the child, the birth parents and the prospective legal custodian.

•

The concerns and capabilities of the prospective legal custodian and the ability of the legal
custodian who receives a subsidy to continue to provide support for the child after the age of
18, when the subsidy ceases.

•

The wishes of the child.

•

The child’s adjustment over the six month period he or she has lived with the legal custodian,
including adjustment to the home, school and com munity.

•

The best interests of the child, including the child’s need for stability as well as continued
relationships with the birth parents.
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•

W ith respect to SPL C c ustodians, the willingn ess to comply with annual eligibility review as well
as the willingness to provide for the child once the subsidy ceases when the child reaches
majority.

What does ‘permanency’ mean in the context of a PLC and SPLC?

ASFA clearly intended legal custodianships to be permanent placements for dependent
children. W hile clearly not the equivalent of adoption, legal custodianships should not subject the
child to frequent changes in custody. Under the 2003 OC YF Bulletins, a parent or parents whose
parental rights have not been terminated may petition the court for a change of custody in a PLC or
an SPLC. Once a legal custodianship is created, the child is not entitled to independent legal
representation in disputes involving custody or visitation. Both custodians and parents should be
advise d and should agree that the P LC or S PL C is intended to provide a perm anent, stable
placement for the child and frequent changes in custody, while they may occur, are not the
anticipated outcom e.

Is parental consent required for PLC or SPLC?

Pa rental consent is not required fo r PL C o r SP LC , although a parent should be able to
challenge a goal change to PLC or SPLC in the appellate courts. As with other goal change
decisions, an order establishing or refusing to establish a permanent legal custodianship as the
child’s p erm anency goal should be considered im mediately appealable. See In the Interest of
H.S.W.C.-B. & S. E.C.-B., 836 A.2d 908 (Pa. 200 3).

Does PLC or SPLC require termination of parental rights?

Un like adoption, legal custodianship does not require termination of p arental rights. If
possible and appropriate, a relationship between the child and the parent can continue. A child
placed in a PLC or SPLC without termination of parental rights maintains the right to inherit from a
parent and to rec eive othe r form s of financial support. Term ination of parental rights trials are
often protracted and followed by time-consuming appellate review. Because termination is not
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required in a PLC or SPLC, placement of the child in a permanent home may be achieved sooner
then would be the case if termination and adoption is the goal. However, it is important to
remember that, after reunification, termination and adoption is the preferred permanency choice for
a child. Office of C hildren, Youth and Fam ilies B ulletin N o. 3130-01-01, “T he Re vise d Interim
Implementation G uidelines for th e A doption and Sa fe F am ilies A ct (A SF A) o f 1997 (P.L . 105-89),”
effective February 2, 2001, at page 70.

What are the agency’s responsibilities once PLC or SPLC is ordered?

Un less a new com plaint or dependency petition is filed, the agency has no furth er authority
over the child, the custodian or the parent. There will no longer be permanency placement reviews
and the agency social worker need no longer pay monthly visits to the home, m anage a fam ily
service plan or permanency plan or conduct foster-ho me re-evaluations. Ho wever, if it is
determined that the custodial family needs in-home services to help with the success of the legal
custodianship, the court may order an FSP and six month reviews to assist the “new” family. See
OCYF Bulletin ## 3130-01-02 & 3140-01-02.

What are the juvenile court’s responsibilities once PLC or SPLC is ordered?

Once PLC or SPLC is established, the dependency case is closed and the juvenile court no
longer has jurisdiction over the child.

W hat are some specific concerns that PLC a nd SP LC present?

PL Cs and S PL Cs present several concerns. PLC and S PL C a re m eant to be permanent.
Ho wever, according to the OCYF B ulletin, a parent is perm itted to petition the court for a change in
custody. The court should, to the extent possible, address this issue prior to establishing a legal
custodianship, emphasizing the importance of permanency. A process should be put in place for
the speedy resolution of all custody petitions involving PLC or SPLC orders. PLC and SPLC
orders should also contain detailed visitation arrangements, where visitation is permitted, in order
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to minimize disputes and preclude extended court involvement. Again, each jurisdiction should set
up procedures to resolve visitation disputes expeditiously.

Like adoption subsidies, subsidies for legal custodianships end when a child reaches the
age of eighteen. There are no extensions of the legal custodianship subsidy beyond this age. By
contrast, youth who remain in the dependency syste m are eligible for e xtensions of care, which will
allow them to rec eive services, un der certain circum stan ces, un til the ag e of twenty-one. The court
should consider this fact for older youth for whom an SPLC or a PLC is being considered. In many
cases, non-custodial kinship care or an A PP LA may be a better alternative , leaving the youth
eligible for assistance with education, job training and other essential subsidies until age 21. See
Part III, Section One, of this Deskbook for a full discussion of the rights of older youth.

V. S ub sidized P erm anent Le gal Cu sto dianship (SPLC)

What is subsidized permanent legal custodianship?

Pennsylvania has a subsidy program aimed at ensuring that families willing to become
permanent legal custodians have adequate financial support. The program was first announced in
Children, Youth and Families Bulletin ##3130-01-02 & 3140-01-02, June 13, 2001. The terms of
the program are restated and revised in Bulletin ##3130-03-01/3140-03-07 issued August 20,
2003. The subsidy is similar to the adoption subsidy and lasts only until the child reaches the age
of 1 8.

W hen is SP LC an appro pria te p erm anency g oal?

W here a PLC is the best permanency choice for a child, (see discussion at page 151), but
where the prospective custodian cannot take on the responsibility for the child without a financial
subsidy, SPLC should be considered. The custodian in a SPLC must agree to a yearly evaluation
as to co ntinued eligibility for the subsidy and must be a ble to provide for the child without cou rt
supervisio n and long-term agency involvem ent.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

159

W hen is SP LC an inapp rop riate permanency g oal?

SPLC might be inappropriate for the same reasons PLC m ight be inappropriate. These
reasons include:

•

W here the family circumstances may make it difficult to demarcate between the parent(s) and
the legal custod ians with respect to decision-making autho rity.

•

W here the child is adoptable or where reunification with the family can be achieved within a
reasonable time period. An extension of th e tim e period fo r reu nification is available in specific
situations. See discussion at page 112.

•

W here the child is older and might benefit from subsidies available through extensions of care,
which would not be available if a SPLC is ordered.

•

W here the SPLC family is not willing to provide essential support for the child beyond the age
of 18, particularly if the child is older, an independent living facility or other transition program
may be a better permanency choice.

What does the subsidy provide?

The SPLC family receives a financial subsidy, without continued court involvement, until the
child reaches the age of 18. DPW requires a yearly review to determine continued eligibility for
the subsidy. The amount of the subsidy is based upon the child’s needs and the circumstances of
the SP LC fam ily. The subsidy may be adjusted to take into account child support paid by parents
or other financial benefits the child may receive.

The child may also be eligible for Medical Assistance and in cases where the child receives
Su pplem ental Security Income, the benefits will co ntinue. Th e agency also has the option to
continue family services, if deemed appropriate. See OCYF Bulletin ## 3130-01-02 & 3140-01-02
for a complete list of e ntitlement programs available to a child in a SP LC .
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VI. Placemen t with a Fit and W illing Relative

When is placement with a fit and willing relative an appropriate permanency goal? 42 Pa.
C.S. §6351(f.1)(4)

The Juvenile Act provides for permanent placement with a fit and willing relative as the
fourth choice in the hierarchy of permanency alternatives available to the court in placing
dependent children. The court must determine that reunification, adoption and permanent legal
custod ianship a re not “be st suited to the s afety, protec tion, and physical, mental and moral welfare
of the child” before ordering permanent placement with a fit and willing relative. A permanency
hearing should address each alternative to placement with a relative in order to assure that this
placement is the best permanency option available to the child and not merely a stopgap solution.

When is placement with a fit and willing relative an inappropriate permanency goal?

If a child can be reunified with his or her birth parents or is eligible for a doption and the child
is placed with non-relatives who are willing to adopt, placement with a relative may be
inappropriate. If adoption is a viable permanency alternative, placement with relatives may detract
from that goal. 19 However, placement with a relative “best suited to the physical, mental and moral
welfare of th e child” is an exce ption to the requirement that the court ask, when a child has been in
substitute care for 15 out of the last 22 months, whether the agency has filed or sought to join a
petition to terminate parental rights and to identify, recruit, process and approve a qualified fam ily
to adopt the child. 42 Pa. C.S. §6351(f)(9)(i). If the court believes the family, with more time, might
be able to reunify, or that relative placement is the best permanency plan, continued placement
with the relative m ay be appropriate. If, on the other hand, the court believe s that the agency is
simply using placement with a relative because it has not fully explored adoption or permanent
legal custodianship, the court should not permit the exception.

19

In its 2000 report to congress, DHHS states that dependent children, placed with kin, are less likely to have
adoption as part of their permanency planning. (US Dept. of Health and Human Services: Report to Congress on
Kinship Foster Care, June 2000).

Juvenile Law Center - PA Judicial Deskbook, 4th edition

161

What is Pennsylvania’s Kinship Care Program? Act 2003-25

Pennsylvania’s Kinship Care Program, effective March 30, 2004, directs county children
and youth agencies, when placing children, either under a voluntary placement agreement or when
they are in the legal custody of a county agency, to give first consideration of placement to
relatives . (Em phasis supplied).

The placement preference of the Kinship Care Program, should not affect permanency
planning under the Juvenile Act and A SF A, w hich govern permanent placement and designate a fit
and willing relative a s the fo urth choice of a p erm anency goal for a child. However, the K inship
Care Program may benefit both the relative and the child because it requires the agency to find
relatives for in itial placem ent and to qualify them for foster care payments and other services.
However, the court must still address ASFA and the Juvenile Act’s permanency priorities even
when a child is placed with a relative pursuant to the K inship Ca re P rogram .

Who comes w ithin the definition of “relative?”

ASFA & THE JUVENILE ACT

AS FA and the Juvenile Act do not define “relative” for purposes of identifying persons with
whom a child could be permanently placed. The Office of Children and Youth of the Department of
Public W elfare has supplied a definition of relative for use by agencies in placing dependent
children:

Children, Youth and Families Bulletin #00-03-03, effective September 29, 2003, defines
kinship care as: “The full-time nurturing and protection of a child who is separated from his/her
parents and placed in the home of a caregive r who has an existing relationship with the child
and/or the child’s family. The existing relationship involves one of the following characteristics:
•

Relative of the child through blood or marriage;

•

Godparent of the child as recognized by an organized church;
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•

Member of the child’s tribe or clan; or

•

Significant po sitive re latio nship with the child or the child ’s fam ily.

The Bu lletin’s definition is m ore expansive th an the Kinship C are Pro gram’s definition. It
provides m ore possibilities for a child’s placem ent with people already maintaining a positive
relationship with the child or family. For example, a God parent, unrelated by blood or marriage,
might be a more significant person in a child’s life than a relative of the third degree through a
stepparent.

THE KINSHIP CARE PROGRAM

The Kinship Care Program defines a relative as “someone related within the first, second or
third degree to the parent or stepparent of the child who may be related through blood or marriage
and who is at least 21 years of age.” The Kinship Care Program requires the agency to give first
consideration to relatives when initially plac ing a child. Act No . 2003-25, Pa ragraph (b).

Ho w do es placement w ith a fit an d w illing relative become a permanency g oal?

A petition must be filed requesting a goal change from reunification or another permanency
option to permanent placement with a fit and willing relative. The permanency hearing should be
conducted in the sam e m anner as any other goal change hearing. (See pages 83-94 for a full
discussion of p erm anency hearings.) If a child is in itially placed with a relative in accordance with
the Kinship Care Program, a petition and hearing as to whether this is an appropriate permanent
placement must still take place. Issues may arise, such as, which of a number of relatives is best
suited to the child. Issues may also arise as to whether the relative wishes to and should adopt the
child or become the child’s permanent legal custodian. A non-relative may be a better choice for
either temporary or permanent placement of a child. Se e, e.g., In the Interest of C.S., 580 A.2d
418 (Pa. Super. Ct. 199 0).
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Should the court order the agency to engage in concurrent planning when a child is placed
w ith a relative?

Concurrent planning for a child’s permanent placement is an important facet of ASFA and
the Juvenile Act’s permanency planning for children in substitute care. The Kinship Care Program
does not refer to concurrent p lanning in its designatio n of placem ent with a relative as the primary,
initial choice for children. However, concurrent planning may prove particularly appropriate when a
child is placed with a relative in the first instance. Concurrent planning will enable the agency and
the court to inform the relative of alternative options for the child, including, if reunification is not
possible, the child’s adoption by the relative or the relative’s assumption of permanent legal
custodianship.

When may the court order permanent placement with a fit and willing relative? 42 Pa.C.S.
§6351 (e)(3)(ii) & (f.1)(4 ).

Unlike PLC and SPLC (see discussion at page 153), DPW has not set a minimum timeframe before a relative can be considered as permanent placement for dependent children. The
court must, of course, first rule out reunification, adoption and permanent legal custodianship,
before placing a child permanently with a relative. If there is a finding of aggravated circumstances
and the court find s that the agency need not engage in reunification efforts, and the court can rule
out adoption and permanent legal custodianship, permanent placement with a relative could be
ordered as soon as 30 days after a child is adjudicated dependent. 42 Pa. C.S. §6351 (e)(3)(ii) &
(f.1)(4).
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What reasonable efforts inquiry should the court make before ordering permanent
placement with a fit and willing relative?

In evaluating the proposed relative, the court should consider and make sure the agency
has evaluated:

•

Th e nature and quality of the relationship be tween the c hild and the re lative caregiver.

•

The relative caregiver’s commitment and ability to provide a stable, long-term home for the
child.

•

The relative caregiver’s ability to provide a safe and nurturing environment for the child and,
when necessary, to keep the child away from an abusive parent or parents.

•

The relative caregive r’s ability an d willingn ess to work with the parents and agency and to
accept services necessary to assist the relative in parenting and other issues related to the
placement.

•

The conn ections am ong s iblings that might be p reserved throu gh placement with the relative
caregiver.

•

Th e child’s w ishes with respect to the placement with the relative caregiver.

•

The availability or lack of an alternative permanent solution, including reunification, adoption or
permanent legal custodianship.

The court should insist upon a thorough home study, which details family composition, the
quality of the residence, the fa mily’s fina ncial status, employment, mental health history, health
concerns, including physical limitations, educational background and other information to assist the
court in making a decision as to whether or not the relative offers the best permanency option
available to the child. The court must have sufficient information to determine whether the
placement is stable and long-term. Re latives m ay feel pressure to accept a child they do not really
want. T hey may also take a child to prevent the agency from filing a termination of p arental rights
petition. The court should ferret out this information. As with every other permanency choice,
placement with a fit and willing relative must be a considered choice based upon the best
information available. The court’s findings should be detailed and child specific.
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Is permanent placement with a fit and willing relative a subsidized permanency choice?

Effective M arch, 30, 2004, the K inship Ca re P rogram provide s that relatives who comply
with the rules and regulations governing foster parents shall receive the same foster care rate (per
diem) as other fo ster care parents. See also OCYF B ulletin #00-03-03, p. 6.

If a re lative becomes a subsidized permanent legal custodian, he or she would be eligible
for funds and entitlements that attach through that program. See discussion at page 159.

What are the agency’s responsibilities once a child is permanently placed with a fit and
w illing relative?

It is the agency’s responsibility to provide kinship or relative caregivers with relevant
support se rvices and to en sure tha t they are info rmed about foste r care maintenance payments, or
TA NF benefits and the availability of medical assistanc e. OCYF B ulletin # 00-03-03. The court
should make sure that all caregivers are fully informed of agency responsibilities. The agency
should inform the relatives of a doption and permanent legal custodianships as permanent options.

If permanency planning for a child determines that the goal for the child is placement with a
fit and willing relative and such place ment is ordered, the de pend ency cas e rem ains open an d sixmonth reviews continue. 65 Fed. Reg., 4060 (January 25, 2000). The court should ensure that
relative caregivers, who wish to be relieve d of court oversight, as well as agency involvem ent, are
informed of permanent legal custodianships, with or without the subsidy or, if termination of
parental rights is an option, adoption of the child in their care, with or without adoption subsidies.

Th e following have been reco gnized a s se rvice needs of relative caregivers. The court
should inquire into whether these service s are needed by relative caregive rs and the children in
their care:
•

Re spite care

•

Educational tutoring
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•

Mental health assessments and treatment for children

•

Summer and after-school programs

•

Assistance in accessing medical and dental and other health services for the children

•

Assistance in enrolling children in school and vocational training programs

W hat is th e legal status of a fit an d w illing relative w ith w ho m a child is perm anently
placed?

Neither ASFA n or the Juvenile Act defines the legal status of a relative who becomes a
permanent caregiver for a child. Is the relative’s status that of a foster parent, in which case the
relative would not ha ve standing to challenge dec isions relating to the child? Or does the relative
obtain the status of a person who stands in loco parentis to the child? Other than grandparents or
persons who stand in loco parentis, third parties do not have standing in child dependency cases.
Se e discussion at pages 189-190. It is arguable that a fit and willing relative w ith whom a child is
permanently placed does stand in loco parentis, however, this issue remains to be decided by the
courts.

Is a goal change to placement with a fit and w illing relative appealable?

In the Interest of H .S.W .C.-B . & S .E.C.-B., 836 A.2d 908 (Pa. 2003), a case involving
termination and adoption, affirmed that goal changes, or the denial of goal changes and the
maintenance of th e status quo, are appealable. W hile no reported opinions exist addressing this
issue, it would seem arguable that a goal change to placement with a fit and willing relative, or
refusal to order such a goal change, is also appealable.

Pros and Cons of Relative Placement

The court should consider the following pros and cons when determining whether
permanent placement with a fit and willing relative should be ordered.
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PROS
•

Relatives often have a sense of familial

•

grandparent who may have limitations

committed to keeping the child on a long-

due to age or illness.
•

Relatives may protect the parent or deny

child’s rea ching the age of majority.

maltreatment or neglect occurred, which

It is easier to preserve the bond the child

may result in the child remaining at risk.

has to his biological family, including

•

siblings.
•

The most appropriate relative may be a

responsibility and m ay be more

term basis that will continue beyond the

•

CONS

Placement with relatives may reduce the

Relatives may be unwilling to adopt because it means severing parental rights.

•

Relatives themselves may be abusive or

trauma of being removed from the home

neglectful because they come from the

and m ay allow the c hild to adjust m ore

same troubled family background as the

easily tha n he or she m ight if placed with

parent.

strangers.
•
•

Placement with relatives allows the child
to preserve his or her cultural identity and
heritage.

Re latives and parents m ay be hostile
toward one another, making it harder for
the agency to work with the parent than if
the child had been placed with an
unrelated caregiver.

Adapted from Making it Permanent, A MERICAN B AR A SSOCIATION C ENTER ON C HILDREN AND THE L AW .
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VII. Altern ative Planned Permanent Living Arra ngem ents

What is APPLA? 42 U.S.C. §475(5)(C) and 42 Pa. C.S. §6351(f.1) (5)

ASFA defines “APPLA” as “any permanent living arrangement not enumerated in the
statute.” 42 U.S .C. § 475(5)(C). The Juvenile Act does not define AP PL A, b ut in making its
determination to designate an APP LA as a permanen t placement, the county agency must
document “a compelling reason that it would not be best suited to the safety, protection and
physical, mental and moral welfare of the child” to be placed in any of the four other permanency
placements afforded by the Juvenile Act. 42 Pa. C.S. §6351(f.1)(5). APPLA is the only placement
option that requires the agency to document a compelling reason for its choice.

W hen can the court consider an APPL A as a perm anency g oal?

The permanency goal of APPLA is the last option provided for under ASFA and the
Juvenile Act. W hile it is the last option, it is still intended to be a permanent arrangement that can
be a goal for the child. APPLA is not a foster care placement that can be extended indefinitely. 65
Fed. Reg., 4036 (January 25, 2000). The court should not allow the agency to use APPLA as a
pretext for a temporary plan that does not serve the permanency needs of the child.

W hat must the court addre ss w hen p res ented w ith APP LA as a perm anency g oal?

The court m ust ensure that all other perm anency options—reunification with the child’s
family, adoption, permanent legal custodianship and permanent placement with a fit and willing
relative—are not possible for the child. The agency must document a “compelling reason” to select
APPLA as a permanency goal. The compelling reason must address the safety and welfare of the
child.
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W hen m igh t the re b e a compelling rea son to select APPL A as a perm anency g oal?

The ASFA regulations, 45 C.F.R. §1356.21(h)(3)(i),(ii)&(iii), provide examples of reasons
for choosing the APPLA option:

•

W hen an older teen requests independent living or emancipation as his or her permanency
plan.

•

W hen a parent and child have a significant bond, which precludes term ination, but the parent is
unable to care for the child because of an emotional or physical disability and the child’s foster
parents have com mitted to raising the child to the age of m ajority and will facilitate visitation.

•

W hen because of medical or psychiatric special needs, the child would benefit from institutional
care or cannot be provided appropriate services in a family setting.

An APPLA m ight also be appropriate when a child is involved in both the dependency and
delinquency systems and would benefit from a facility for dependent rather than delinquent
children.

Should the court order the agency to engage in concurrent planning?

APPLA offers the most obvious occasion for concurrent planning. The court should instruct
the agency to consider APPLA and another alternative, including reunification, adoption, legal
custodianship or relative placement even after APPLA is finalized as the child’s permanency
placement. The agency should continue to search for family-centered placements for every child.

Wh at is – and is not – “APPLA”?

“Another living arrangement intended to be permanent in nature” (APPLA) is not defined by
the Juvenile Act. Ideally, it is an arrangement that offers the permanency similar to that provided
by a family, i.e., it provides consistent emotional support and shelter until the youth achieves
independence or ages out of care. The court should inquire into the specifics of such a placement
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and spell out these specifics in an order, to ensure that the situation provides permanency and not
just long-term foster care to the youth. As the ABA Center on Children and the Law has stated,
“the a gency must pro vide reasons why the living arrangem ent is exp ected to endure.” M AK ING IT
P ERMANENT at p. 79. For example, the agency can identify a specific adult or couple whose
relationship will continue beyond the dependency case, or a network of adults, including relatives
and/or non-re lative mentors, who agree to provide long-term support to the youth.

W hat types of living arrangem ents m ight qualify as an APP LA?

APPLA can be many types of living arrangements, including supervised independent living
arra ngem ents, residential treatm ent facilities, institutional placem ents and other placem ents.
These placements may be the most appropriate permanent placement for a child or may be an
interim placement while more permanent, family-centered options are investigated and found. The
court, at each permanency review hearing, should exam ine the AP PL A a nd inquire thoroughly into
its appropriateness and the agency’s efforts to find other permanency options that may become
available.

GROUP CARE/RESIDENTIAL TREATMENT

Group care as an AP PL A should require clear evide nce that the child will not be able to
fun ction in a fa mily setting befo re re aching adulthood. Before finalizing group care as a child’s
permanency plan, the court should inquire as to whether the agency has attempted to locate or
identify persons who could serve as a guardian or relative caregive r for the child. If a child is in
group care, th e court should instruct th e agency to id entify individuals wh o can pro vide a familycentered alternative on a regular basis. Group care should, in almost every case, be seen as a
step towards achieving another perm anency alternative . Th e court should periodically revisit
adoption or placement with a relative or permanent legal custodian as permanency goals for these
older youth in group and institutional placements. Circumstances and outlooks change over time.
A youth who may not have considered adoption at age 12 may feel more comfortable with that
choice at age 15. A sibling or relative who was not formerly available may become able to provide
care for the youth a s a kinsh ip caretaker or a perm anen t legal custodian. O r the youth ma y have
developed supportive relationships with mentors and friends who may be viable foster care or

Juvenile Law Center - PA Judicial Deskbook, 4th edition

171

adoption resources. Agency workers and judges should ask youth if there are relative or nonrelative re sources that should be explored.

SUPERVISED INDEPENDENT LIVING

Supervised independent living may be likened more to the provision of specific services
than a perm anency goal. If independent living is chosen as the b est available placem ent for a
youth, the services should meet all of his or her physical, psychological, emotional, and
educational needs. The court should ask the agency for evidence as to why it expects this living
arrangement will be stable and for a specific list of services the agency will provide to ensure the
child’s need s are me t. These need s may include the provision of:
•

Safe and adequate housing

•

Access to education

•

Job skills training and access to employment

•

Me ans to maintain fam ily con nections, including connections with siblings and extended fam ily

•

Means to m aintain cultural ide ntity and connections to pe ers

•

Access to health care, including physical, mental and dental health services and gynecological
service s for girls

•

Training in the use of transportation systems, financial management, home managem ent and
self-advocacy

FOSTER CARE PLACEMENT

Finally, DPW ’s Office of Children, Youth & Families has stated that placement with a
particular foster family will lik ely not be an acceptable APPLA unless the county agency has
documented: (1) why it would serve the child’s best interest not to return home, be adopted, or be
placed with relatives or a perm anent legal custodian; and (2) that this particular fo ster fam ily
intends to provide for this child permanently and their commitment to the child extends beyond the
child reaching the age of 1 8. See Office of Children, Youth and Families Bulletin No. 3130-01-01,
"The Revised Interim Implementation Guidelines for the Adoption and Safe Families Act (ASFA) of
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1997 (P.L. 105-89)," effective February 2, 2001, at p. 99. The ABA Center on Children and the
Law concurs that perm anent placement with a fo ster fam ily who has agreed to care fo r the child
indefinitely is an acceptable permanency plan, while placement in the foster care system with no
specific family iden tified, is not. See M AKING IT P ERMANENT at p. 81

What reasonable efforts inquiry should the court make before ordering APPLA as a
permanency plan?

As with all permanency plans, ASFA and the Juvenile Act require the court to make a
finding as to whether the agency m ade reasonable efforts to finalize the child’s perm anency plan.
The cou rt’s fin din gs in th is regard s ho uld be detailed and child specific. In the case of an
APPLA as a permanency choice, the court must be exceedingly vigilant in examining and laying
out the needs of the child and the agency’s ability to provide for those needs. APPLA’s are often
considered for older children and the needs of these children, particularly those who have been a
part of th e fo ster care system for a length of tim e, are considerable.

The court should ask the follow ing question s at an AP PL A reasonable efforts inquiry:

•

Ha ve other perm anency options been fully considered and ruled out?
•

•

W hat are the reasons other options have been ruled out?

Has the agency made sufficient efforts to identify and recruit a permanent placement for the
child in a m ore fam ily-centered environm ent with:
•

Parents or stepparents?

•

Relatives?

•

Current or former caretakers who may qualify to become p ermanent legal guardians?

•

Mentors, coaches, teachers, counselors or employers who may qualify to become
permanent legal guardians?

•

Have the child’s wishes been considered?
•

Is this APPLA placement the best way to meet the child’s needs?
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For youth 16 and older, will the APPLA assist in providing transition to independent living
services as req uired by 42 Pa. C.S. § 63 51(f)(8)?

APPLA placements should be the subject of ongoing court scrutiny at each permanency
review hearing.

Can a court refuse to make a finding of reasonable efforts to achieve the permanency plan
of independence if adequate independent living services are not provided?

Yes. The Adoption and Safe Families Act
added the requirement that courts make findings
that reasonable efforts to achieve whatever
permanency plan is chosen for the youth at
each permanency review hearing. See Office of

The court has the power to induce the agency to
provide for the child. Until the court makes a
positive finding that the placement may be
finalized in that it meets the needs of the child, the
agency is ineligible for IV-E dollars.

Children, Youth and Families Bulletin No. 313001-01, "The Re vised Interim Implementation Guidelines for the Adoption and Safe Families Act
(ASFA) of 1997 (P.L. 105-89)," effective February 2, 2001, 28-29, 51. Pennsylvania’s Juvenile Act
was amended on December 9, 2002, by Act 215, to reflect this requirement. This finding must be
made fo r the state to receive Title IV-E reim bursement. If the court does not believe that the youth
is being provided with sufficient services to actually allow him or her to meet the goal of
independence, no finding of reasonable efforts should be made. The court should scrutinize the
efforts being made to help a youth achieve independence in the same manner that it reviews
efforts made to reunify youth with their fam ilies o r find adoptive h om es. See Karen Aileen Howze,
H EALTH C ARE FOR T EENS IN C ARE , American Bar Association Center for Children and The Law
(W ashington, D .C., 2 002) (d iscussing this theory in depth).
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Part II
Section Five
OTHER LEGAL ISSUES RELATING TO DEPENDENCY MATTERS

I. The Rights of Third Parties

In the context of this Deskb ook, third-parties are persons, other than biological or adop tive
parents whose parental rights have not been terminated, who seek to participate in a dependency
proceeding.20 Third parties can include relatives, (including siblings), non-relatives, foster parents,
prospective adoptive parents, and biological and adoptive parents whose parental rights have been
term inated. Silfies v. Webster, 713 A.2d 639, 643 (Pa. Super. Ct. 1998) (persons other than the
child’s p arents are considered ‘third parties’); In re Adoption of S.P.T., 783 A.2d. 7 79 (Pa. Super.
Ct. 2 001) (b iological m other who had previously terminated her parental rights was a third party
and lacked standing to bring adoption petition when adoptive parent died). Siblings have also
been considered third-parties in the context of d ependency proceedings. Ken R. on behalf of
C.R. v. Arthu r Z., 651 A .2d 1119 (Pa . Su per. Ct. 1994), aff’d., 682 A.2d 1267 (Pa. 19 96).

A. The R ights of Gra ndparents

When do grandparents have standing to assert the right to partial custody or visitation
regarding a dependent child? 23 Pa. C.S. §5311; 23 Pa. C.S. §5312; 23 Pa. C.S. §5313(a)

Grandparents have statutorily conferred standing to petition for partial custody or visitation
in three instances. The application of this statute is not confined to dependent children.21

20

The landscape of third-party rights to standing, custody, adoption, notice and the right to be heard in regard to
dependent children has historically been determined by state-level case law, primarily superior court opinions. Thirdparty rights have also been partially codified and augmented in three sets of statutes: (1) provisions of the Juvenile
Act that have implications for “relatives providing care,” 42 Pa.C.S.A. § 6301 et seq.; (2) the Adoption Act, 23
Pa.C.S.A. § 2101 et seq.; and (3) Sections 5311- 5314 of the Domestic Relations code outlining the rights of
grandparents to petition for custody and visitation.
21
Non-dependency cases are discussed in this section because the holdings and/or theories in these cases have
been or may be applied in the dependency context.
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W hen the parent of an unmarried child is deceased, the parents of the deceased parent
have standing to seek partial custody or visitation rights to their grandchild. 23 Pa. C.S.
§5311.

2.

Grandparents have standing to seek partial custody or visitation when the parents’
marriage is dissolved or the parents have been separated for at least six months. 23 Pa.
C.S. §5312. Section 5312 allows biological grandparents to seek partial custody and/or
visitation even with a grandchild born out of we dlock where the child’s p arents’ relationship
has ended. Malone v. Stonebrook, 843 A .2d 1278 (Pa . Su per. Ct. 2004); Rigler v. Treen,
660 A.2d 111, 113 (Pa. Super. Ct. 1995). Grandparents have standing to seek visitation
even when parents’ relationship was only a “brief encounter,” and parents never married or
cohabited. Bishop v. Piller, 637 A .2d 976, 977, 978 (P a. 1994).

3.

Grandparents have standing to seek partial custody or visitation when (1) a grandchild has
resided with his or her gra ndparents for a period of 12 months or m ore and (2) is
subsequently removed from the home by his or her parents. 23 Pa . C.S . §5313(a); Gordon
v. Low ell, 95 F .Supp.2d 2 64, 269 (E.D . Pa. 200 0).

The above statutory provisions limit grandparents’ standing to seek partial custody or
visitation to these three instances. 22 As discussed at page 177, though grandparents have limited
standing to seek partial custody and visitation, the Pennsylvania Supreme Court has held that
grandparents have autom atic standing to pursue full physica l and legal custody. R.M. v. Baxter,
777 A .2d 446, 451 (Pa . 2001). The limitation on visitation or partial custody, which could
poten tially in terfere with a parent’s relation ship w ith h is or he r ch ild, in contrast to full custod y,
which essentially replaces the parent-child relationship, is in keeping with the U.S. Supreme
Court’s decision in Tro xel v. G ran ville, 530 US 57 (2000). In Troxel, the court held that a state
statute allowing “any person” to petition for visitation rights, and authorizing courts to grant
visitation whenever it would serve the best interest of th e child, was unconstitutionally broad in

22

The state Superior Court, which noted the “Supreme Court’s expansive, rather than restrictive, reading of statutory
language conferring standing upon grandparents in matters pertaining to visitation and custody” has read the
Supreme Court’s decision in R.M. v. Baxter to hold that grandparents have automatic standing to pursue custody and
visitation of a [dependent] grandchild.” Adoption of J.D.T. and J.T.T., 796 A.2d 992, 995 (Pa. Super. Ct. 2002). See
also, K.B. II, K.B. and B.B. v. C.B.F., 833 A.2d 767 (Pa. Super. Ct. 2003) (“automatic standing provision of 23 Pa.
C.S.A. § 5313 applies to grandparents pursuing custody and visitation of a child.”). However, R.M. v. Baxter held only
that grandparents have automatic standing to pursue full physical and legal custody of a dependent grandchild. The
court did not address grandparents’ standing regarding partial custody and visitation. 777 A.2d 446, 451 (Pa. 2001).
Therefore, despite the Superior Court holdings, it is not clear that grandparents would have standing to pursue partial
visitation and custody as against parents independently of the three situations identified by statute (deceased parent,
parents separated, child lived with grandparent for 12 months).
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violation of parents’ fundamental liberty interest in the care, custody and control of their children.
530 US at 65.23 This standard would not be fully applicable to cases where the child has been
declared dependent and is placed outside the home. In this situation, the parents’ interest in the
care and control of their child has already been compromised.

Eve n if the re is som e doubt as to whether a grandparent has stan ding , the court sho uld e rr
on the side of taking testimony in accordance with its obligation to consider all evidence that has a
bearing on the child’s best interests. In re Adoption of Hess, 608 A.2d 10, 15 (Pa. 199 2) (“A
child’s interests are best served when all those who dem onstrate an interest in his or her welfare
are allowed to be heard.”).

The termination of biological parent’s rights alone does not terminate the visitation rights of
biological grandparents. Rigler v. Treen, 660 A .2d 111 (P a. S uper. C t. 1995). However, a
grandparent no longer has standing if the child is adopted by third parties who are not the
stepparents or the grandparents of the child. 23 Pa . C.S . §5314; Rigler v. Treen, 660 A.2d 111,
113 (P a. S uper. C t. 1995), citing Su rov iec v. Mitch ell, 500 A.2d 894 (Pa. Super. Ct. 19 85).

Independent of a g randparent’s right to standing, the Juvenile Act empowers the court to
transfer either temporary or legal custody of a child to a qualified relative. 42 Pa. C.S.
§6351(a)(2)(i) (court can transfer tem porary legal custody to any relative found to be qualified to
receive and care for the child); 42 Pa. C.S. §6351(a)(2.1) (court can transfer permanent legal
custody to any relative found to be qualified to receive and care for the child). The court may also
determine that the child be placed with a fit and willing relative as part of the child’s permanency
plan . 42 P a. C.S. §6351(f.1)(4).

23

Note that “the Troxel court cited with approval statutes comparable to [Pennsylvania’s grandparent visitation
statute], which do not contain the broad, sweeping language like that in the [contested] statute.” Douglas v. Wright,
801 A.2d 586, 591, n. 1 (Pa. Super Ct. 2002)
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What is the legal standard for evaluating grandparents’ claims for partial custody or
visitation of a dependent child?

The statutory provisions granting grandparents standing to pursue partial custody or
visitation state that “reasonable partial custody or visitation rights, or both” should be granted when
(1) it would be “in the best interests of th e child” and (2) it “would not interfere with the parent-child
relationship.” 23 P a. C .S. §5311; 23 Pa . C.S . §5312; 23 P a. C .S. §5313(a). See, Douglas v.
Wright, 801 A.2d 586, 591, n. 1 (Pa. Super. Ct. 2002) (“the paramount concern in both custody
and visitation cases, including those in which grandparents are seeking rights, is the best interests
of th e child”); Johnson v. Diesinger, 589 A .2d. 1160, 1164 (Pa . Su per. Ct. 1991) (“the polestar in
any child custody dispute is to reach a decision which serves the best interest of th e child”).

There is no clear case law evaluating the possible interference with a parent-child
relationship that could be caused by grandparent visitation when the child is in state custody (i.e.
foster care). However, it stands to reason that if a child is placed in foster care and the
permanency goal is adoption, interference with the parent-child relationship is significantly less
problematic. Furthermore, 23 Pa. C.S. §5301 et seq. “demonstrates an intention on the part of the
legislature to en courage the m aintenance of fam ily relations hips wherever possible.” In re
Adoption of Hess, 608 A.2d 10, 13 (Pa. 1992). W hen a dependent child is separated from his or
her parent/s it m ay be even m ore important to fa cilitate connections with other fam ily members. In
contrast, if a child has been adjudicated dependent but the permanency goal is reunification,
grandparents should only be granted standing to seek partial custody when the implementation of
such custody would not be unduly disruptive to the parent-child relationship or in violation of the
parent’s constitutional right to the care, custody and control of his or her child. See Troxel v.
Gran ville, 530 US 57, 65 (2 000).
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When do grandparents have standing to assert the right to full physical or legal custody of
dependent grandchildren? 23 Pa . C.S . §5313(b ), 42 Pa . C.S . §6351(a)(2)(i) & (a) (2.1), 42 Pa.
C.S. §6351(f.1)(4)

Grandparents have autom atic standing to pursue physica l and legal custody of a g randchild
afte r the child has been adjudicated dependent. R.M. v. Baxter, 777 A.2d 446, 451 (Pa. 200 1);
K.B . II, K.B . and B.B. v. C.B.F., 833 A .2d 767 (P a. S uper. C t. 2003); Adoption of J.D.T. and
J.T.T., 796 A.2d 992, 995 (Pa. Super. Ct. 20 02).24

A grandparent would not have standing to pursue full physical or legal custody once the
child is adopted by third parties who are not the stepparents or the grandparents of the child. 23
Pa . C.S . § 5314, Rigler v. Treen, 660 A .2d 111, 113 (Pa . Su per. Ct. 1995), citing Suroviec v.
Mitchell, 500 A.2d 894 (Pa. Super. Ct. 19 85).

Independent of a grandparent’s standing, the Juvenile Act empowers the court to transfer
either tem porary or legal custody of a child to a qualified relative. 42 Pa. C.S. §6351(a)(2)(i) (court
can transfer temporary legal custody to any relative found to be qualified to receive and care for
the child); 42 Pa. C.S. §635 1(a)(2.1) (court can transfer perma nent legal custody to any relative
found to be qualified to rec eive and care for the child). 25 The court can also determine that the
child be placed with a fit and willing relative as part of the child’s permanency plan. 42 Pa. C.S.
§6351(f.1)(4).

What is the legal standard for evaluating grandparents’ claims for full physical or legal
custody? 23 Pa. C.S. §5313(b)

The “req uirements a grandparent must establish to prevail on the m erits of a custody claim ”
are laid out in 23 P a. C .S. §5313(b)(1 )-(3). R.M. v. Baxter, 777 A.2d 446, 451 (Pa. 2001). These
requirements are that (1) the grandparent has genuine care and concern for the child; (2) the
grandparent’s relationship with the child began with the consent of a parent of the child or pursuant
24
25

See footnote 22.
The recently enacted Kinship Care Act, (Act 2003-25), effective March 30, 2004, amends P.L. 31, No. 21 and
requires that a county agency placing a dependent child “shall give first consideration of placement to relatives before
other forms of placement are explored.”
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to an order of the court; and (3) the grandparent (a) for 12 months assumed the role and
responsibilities of the child’s parent, or (b) assumes the responsibility for a child who has been
determined to be a dependent child, or (c) assumes or deems it necessary to assume
responsibility for a child who is substantially at risk due to parental abuse, neglect, drug or alcohol
abuse or mental illness. The fact that a child has been declared dependent “does not negate the
fact that [a grandparent] ‘deems it necessary to assum e responsibility for a child who is
substantially at risk du e to p arental abuse.’” Martinez v. Baxter, 725 A.2d 775, 778 (Pa. Super.
Ct. 1 999), aff’d, R.M. v. Baxter, 777 A .2d 446 (P a. 2001).

The child’s best interests must still prevail over a grandparent’s right to custody. The
superior court affirme d an order placing a child in foster care at the mothe r’s request. The father,
who was serving a sentence for drug and alcohol-related offenses at the time, appealed. He
argued that the daughter should have been placed in the custody of the paternal grandm other.
Ho wever, concerns about the paternal grandfath er, who had been convicte d of statutory rape thirty
years earlier, were deemed legitimate enough to justify the child’s placement in the foster home
over the grandparents’ home. In the Interest of C.S., 580 A.2d 418 (Pa. Super. Ct. 19 90).

When d o grandparents have standing to petition for termination of parental rights? 26 23 Pa.
C.S. §2512

A g randparent has standing to petition fo r the term ination of p arental rights if he or she is
“the individual having custody or standing in loco parentis to the child.” 23 Pa. C.S.A. § 2512(a)(3).
“‘Custod y’ in [this pro vision of the statute] refers to legal custody, not m erely physical custod y.” In
re A do ptio n o f Crys tal D .R., 480 A.2d 1146, 1148 (Pa. Super. Ct. 1984). A person acting in loco
parentis is a person “who puts himself in the situation of assuming the obligations incident to the
parental relations hip without go ing through the formality of a leg al ado ption. The status of in loco
parentis embodies two ideas: first, the assumption of parental status, and second, the discharge of
parental duties.” In re Ad op tion of W .C.K ., 748 A.2d 223, 230 (Pa. Super. Ct. 2000) (citations
omitted). “In order for there to be a legitimate assumption of parental status, it is not necessary for
the natural parent to expressly consent to adoption, but at the very least, the natural parent must
agree to a p erm anent placem ent of his or her ch ild.” In re Ad op tion of W .C.K ., 748 A.2d 223, 230

26

For more information, see the section on termination of parental rights at page 115.
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(Pa. Super. Ct. 2000). A grandparent who is “in effect, a baby-sitter for the child, albeit a frequent
caretaker” does not stand in loco parentis to the grandchild. Argenio v. A rge nio , 703 A.2d 1042,
1044 (Pa . Su per. Ct. 1997). In contrast, a grandparent who was granted custody of he r gra ndchild
by court order and who cared for the child for three years did stand in loco parentis. Walkenstein
v. W alkenstein, 663 A.2d 178, 180 (Pa. Super. Ct. 19 95).

When do grandparents have standing to seek to adopt their grandchildren? 27

Grandparents always have standing to participate in adoption proceedings of the ir
grandchildren. In re Adoption of Hess, 608 A.2d 10, 12 (Pa. 1992). Grandparents have standing
in adoption proceedings “even where the relationship does not include periods of extended custody
or frequent visitation. It is the fa ct of consanguinity tha t confe rs standing upon the grandparents to
seek adoption of their grandchildren.” Ad op tion of J .D.T . and J.T.T ., 796 A.2d 992, 994 (Pa.
Super. Ct. 2002). In addition, “grandparents are exempt from the requirement of agency approval
in pursing adoption of their grandchildren because of consanguinity. Their standing to maintain the
adoption petition is not dependent upon the consent of the social service agency or upon the
extent of their past or cu rrent con tacts with their grandchildren.” Adoption of J.D.T. and J.T.T.,
796 A.2d 9 92, 995 (Pa. Super. Ct. 20 02).

The fact that parental rights have been terminated does not affect a grandparent’s standing
to participate in adoption proceedings. In re Adoption of Hess, 608 A .2d 10, 12 (Pa . 1992). But
see, In re Ad op tion of D .M.H., 682 A.2d 315, 319 (Pa. Super. Ct. 2002) (not an abuse of
discretion for the trial court to hold that familial relationship is of continued, but reduced
significance once parental rights are term inated).

What is the legal standard for evaluating grandparents’ adoption petitions?

The param ount consideration in adoption proceedings is the best interests of the child. In
re Adoption of Hess, 608 A.2d 10, 13 (Pa. 199 2). “[T]here is neither a presumption for, nor a
presumption against, grandparents w ho want to adopt the ir grandchildren.” In re Adoption of

27

For more information, see the section on adoption at page 109.
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D.M.H., 682 A .2d 315, 319 (Pa . Su per. Ct. 2002) (affirming award of custody to adoptive parents
rather than grandmother based on child’s best interest). The Adoption Act “clearly does not
exclude grandparents fro m being considered as prospective a doptive parents.” In fact, it
“contem plates tha t a gra ndparent might ch oose to ad opt his or her grandchild.” In re Adoption of
Hess, 608 A .2d 10, 13 (Pa . 1992). The Su preme C ourt fou nd furth er “indicat[ion] that a
relationship between the proposed adoptive p arent and the adoptee is a relevant consideration” in
the requirement that a grandparent seeking to adopt “must indicate the relationship to the child in
the P etition to Adopt. 23 P a. C.S. §2701(1).” Id. The court also noted that the grandparent is
allowed “to benefit from the relationship to the child by relieving the grandparent of th e obligation to
file a R eport of Inten tion to Adopt. 23 P a. C.S. §2531(c).” In re Adoption of Hess, 608 A.2d 10,
13 (Pa. 199 2).

When do grandparents have a right to be heard in a dependency proceeding? 28

If a g randparent is providin g care for th e child, the Juvenile Act give s the grandparent a
right to be heard at any dependency hearing. 42 Pa. C.S. §6336.1 (“The court shall provide the …
relative p roviding care for th e child the opportunity to be heard at any hearing under this chapter”).

Even if the grandparent is not providing care, a proper application of the best interests’
analysis requires affording the grandparent an opportunity to be heard. “The ‘best interests’
standard can only be applied with the full participation of a ll interested parties during hearings in
which all pertine nt facts are placed before the court.” In re Ad op tion of D .M.H 682 A.2d 315, 322
(Pa. Super. Ct. 1996) (citations omitted). “A child’s interests are best served when all those who
demonstrate an interest in his or her welfare are allowed to b e heard.” In re Adoption of Hess,
608 A.2d 1 0, 15 (Pa. 199 2).

When do grandparents have the right to notice in a dependency proceeding?

If a g randparent is providin g care for th e child, the Juvenile Act give s the grandparent a
right to timely notice of dependency hearings. 42 Pa. C.S. §6336.1 (“The court shall direct the

28

For more information, see the section on adjudication at page 50.
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county agency or juvenile probation department to provide the …relative providing care for the
child with tim ely notice of the hearing”).

Even if the grandparent is not providing care, the provision of no tice allows the court to
secure the presence of a ll parties whose participation is critical to a proper best interests’ analysis.
“The ‘best interests’ standard can only be applied with the full participation of all interested parties
during h earings in wh ich all pertine nt facts are placed before the court.” In re Ad op tion of D .M.H.,
682 A.2d 3 15, 322 (Pa. Super. Ct. 19 96) (citations omitted).

When do grandparents have the right to notice in an adoption proceeding?

Th e Adoption Act “entitles grandparents to notice of adoption proceedings only if they are
the c hild’s g uardian s.” Gord on v. Low ell, 95 F.Supp.2d 264, 270 (E.D. Pa. 2000) (citing 23 Pa.
C.S . §2503).

Even if the grandparent is not the child’s guardian, the court can direct that notice be given
to any person. 23 Pa. C.S. §2721. The paramount consideration in adoption proceedings is the
best interests of th e child. In re Adoption of Hess, 608 A.2d 10, 13 (Pa. 1992). The provision of
notice allows the court to secure the presence of all parties whose participation is critical to a
proper best interests’ analysis. “T he ‘best interests’ standard can only be applied with the full
participation of all intere sted parties during hearing s in w hich all pertinent facts are placed before
the c ourt.” In re Ad op tion of D .M.H., 682 A.2d 315, 322 (Pa. Super. Ct. 19 96) (citations omitted).

B. The Rights of Foster Parents

The rights of foster parents are circumscribed by the long-established rule that foster
parents do not stand in loco parentis to their foster children. A person acting in loco parentis is a
person “who puts himself in the situation of assuming the obligations incident to the parental
relationship without go ing through the formality of a leg al ado ption. The status of in loco parentis
embodies two ideas: first, the assumption of parental status, and second, the discharge of parental
duties.” In re Adoption of W.C.K., 748 A .2d 223, 230 (Pa . Su per. Ct. 2000) (citations omitted).
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Foster care is explicitly temporary: “[w]hen fo ster parents enter into their relationship with
the child, they know that the relationsh ip is temporary; that the agency has the authority to rem ove
the c hild.” In re Adoption of Crystal D.R., 480 A.2d 1146, 11 51 (Pa. Super. Ct. 19 84).
Furthermore, “the relationship between a foster parent and child is not distinguished by ‘rights and
liabilities…exactly the same as between parent and child,’ but is a subordinate relationship,
supervised by the agency and in turn by the court.” In re Adoption of Crystal D.R., 480 A.2d
1146, 1151-1152 (Pa . Su per. Ct. 1984), citing Sp ells v. Spells, 378 A.2d 879, 881 -882 (Pa. Super.
Ct. 1 977). See also, Sm ith v. Organ ization of Fo ster Fam ilies for Equality and Reform , 431
U.S . 816, 845 (1977) (“wh atever em otional ties may develop between fo ster parent and fo ster child
have their origins in an arrangem ent in which the State h as been a partne r from the o utse t”);
Chester County Children and Youth Services v. Cunningham, 656 A.2d 1346, 1350 (Pa. 1995)
(foster parents have a “subordinate status” “vis-à-vis both a placement agency and adopting
parents”). As a result of their temporary and subordinate relationship with their foster children,
foster parents do not stand in loco parentis. Se e, e.g., In re Ad op tion of C rys tal D .R., 480 A.2d
1146, 115 1-52 (Pa. Super. Ct. 198 4).

It is possible for persons who begin a relationship with a dependent child as foster parents
to gain the status of p rospective adoptive p arents. In re Griffin, 690 A.2d 1192, 12 01 (Pa. Super.
Ct. 1997). In Griffin, the status of the foster parents change d to that of prosp ective adoptive
parents “at least as early as [the date] when the juvenile court directed CYS to assist [the former
foster parents] in adopting [the dependent child].” 690 A .2d 1192, 1201.

Do foster parents have standing to petition for termination of parental rights?

Foster parents do not have standing to petition for te rmination of p arental rights. In re
Adoption of Crystal D.R., 480 A .2d 1146, 1153 (Pa . Su per. Ct. 1984). A p erson has standing to
petition for the termination of parental rights only if he or she is “the individual having custody or
standing in loco parentis to the child.” 23 Pa. C.S. §2512(a)(3). “’Custody’ in [this provision of the
statute] refe rs to legal custody, not m erely physical custod y.” In re Adoption of Crystal D.R., 480
A.2d 1146, 1148 (Pa. Super. Ct. 1984). Foster parents do not have legal custody of foster
children; fo ster children are in the legal custody of the agency. In re Adoption of Baby Boy
Wims, 685 A.2d 1034, 1037 (Pa. Super. Ct. 1996) (describing agency as legal guardian and noting
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that foster parents had physical custody). Neither do foster parents stand in loco parentis to foster
children. In re Ad op tion of C rys tal D .R., 480 A.2d 1146, 11 51-52 (Pa. Super. Ct. 19 84).

Do foster parents have standing to assert the right to custody or visitation?

Foster parents do not have standing to seek or contest awards of custody concerning their
foster children. In the Interest of G.C., 735 A.2d 1226, 1230 (Pa. 1999) (describing the foster
parent/child relation ship as “u niquely limited and subordinate , sta te-cre ate d, [a nd] ag encymaintained ”); Priester v. Fayette County Children and Youth Services, 512 A.2d 683, 683 (Pa.
Super. Ct. 19 86).

Do foster parents have standing to seek to adopt their foster children?

Foster parents m ust have the permission of th e agency with legal custody of the children in
order to pursue adoption proceedings. Chester County Children and Youth Services v.
Cunningham, 656 A .2d 1346, 1347 (Pa . 1994), decided by an equally divided court; In re
Adoption of Baby Boy Wims, 685 A .2d 1034, 1037 (Pa . Su per. Ct. 1996) (former fo ster parents
could not properly file a petition for adoption because they “did not have the consent of the persons
with physica l custody or the agency that fu nctioned as the legal guardian”); In re Adoption of
S.C.P., 527 A.2d 1052, 1054 (Pa. Super. Ct. 1987) (the statute “which describes who may file a
report of intention to adopt, does not encompass foster parents”). 23 Pa. C.S. §2531(a) lists the
persons who may file a report of intention to adopt, including “[e]very person now having…custody
or physical care of an y child… with the intention of ad opting [the] child.” However, fo ster parents
know that they are “em barking on a tem porary relationship” and thus can have no legitim ate
intention of ad opting. Chester County Children and Youth Services v. Cunningham, 656 A.2d
1346, 1349 (Pa . 1994), decided by an equally divided court (quotations and citations om itted).

23 Pa. C.S. §2713 allows a court, in its discretion, to “dispense with consents other than
that of the adoptee” to a petition for adoption when the consents of parents are not required. The
consent of the parent is not required when parental rights have been terminated. 23 Pa. C.S.
§2714. “Accordingly, it seems clear that if the court determines that the agency consent is being
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withheld unreasonably, the court may dispense with the requirement of 2711(a)(5) that the agency
consent to the adoption.” In re Adoption of Hess, 608 A.2d 10, 14 (Pa. 199 2).

When do foster parents have a right to be heard in dependency proceedings? 42 Pa. C.S.
§6336.1

Under § 6336.1 of the Juvenile Act, “[t]he court shall provide the child’s foster parent…the
opportunity to be heard at any hearing u nder this chapter.”

When do foster parents have a right to notice in dependency proceedings? 42 Pa. C.S.
§6336.1

Under § 6336.1 of the Juvenile Act, “[t]he court shall direct the county agency…to provide
the c hild’s foster pa rent…with tim ely notice of the hearing . The provision o f notice allows the c ourt
to secure the presence of all parties whose participation is critical to a proper best interests’
analysis. “A child’s interests are best served when all those who demonstrate an interest in his or
her welfare a re allowed to b e heard.” In re Adoption of Hess, 608 A.2d 1 0, 15 (Pa. 199 2).

C. The Rights of Prospective Ado ptive Parents

Prospective adoptive parents are distinct from foster parents. However, it is possible for
persons who begin a relationship with a dependent child as foster parents to gain the status of
prospective a doptive parents. In re Griffin, 690 A.2d 1192, 1201 (Pa. Super. Ct. 1997). In Griffin,
the status of the foster parents changed to that of prospective adoptive parents “at least as early as
[the date] when juvenile court directed CYS to assist [the former foster parents] in adopting [the
dependent child].” 690 A.2 d 1192, 1201.

W hen children are placed with prospective adoptive parents, the intention is that the
placement will be perm anent. In re Adoption of J.M.E., 610 A.2d 995, 998 (Pa. Super. Ct. 19 92);
Mitch v. Bucks County Children and Youth Social Service Agency, 556 A.2d 419, 422 (Pa.
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Super. Ct. 1989). “[P]rospective adoptive parents, unlike foster parents, are urged to form longterm em otional bo nds with the children placed in their care.” Mitch v. Bucks County Children
and Youth Social Service Agency, 556 A.2d 419, 420 (Pa. Super. Ct. 1989). The absence of
public agency supervision or participation in the care of a child can contribute to a finding that
parties are prospective a doptive parents. Se e e.g., In re Adoption of J.M.E., 610 A.2d 995, 998
(Pa. Super. Ct. 19 92) (citing a bsence of participa tion by age ncy in determ ination tha t parties were
prospe ctive adoptive parents). Howe ver, persons caring for a ch ild can be p rospec tive adoptive
parents even when the child was placed in their care by an agency. See e.g., Silfies v. Webster,
713 A.2d 639, 645 (Pa. Super. Ct. 1998) (“whether adoption process proceeds through an agency
or a private party is irreleva nt” to prospective a doptive parents’ standing); Mitch v. Bucks Co unty
Children and Youth Social Service Agency, 556 A.2d 419, 420 (Pa. Super. Ct. 1989) (parties
were prospective adoptive parents even when custody received from agency when placement of
child was intended to be permanent).

Unlike foster parents, prospective adoptive parents can be found to stand in loco parentis to
the children in their care. A person acting in loco parentis is a person “who puts himself in the
situation of assuming the obligations incident to the parental relationship without going through the
formality of a legal adop tion. The status of in loco parentis embodies two ideas: first, the
assumption of parental status, and second, the discharge of parental duties.” In re Adoption of
W.C.K ., 748 A.2d 223 , 230 (Pa. Supe r. Ct. 2000) (citations o mitted). T he status of in loco parentis
cannot be obtained in defiance of a biological parent’s wishes. B.A. and A.A. v. D. and C., 741
A.2d 1227, 12 29 (Pa . 1999) (citations om itted) (reversing gran t of custody to prosp ective adoptive
parents when biological father opposes adoption and seeks custody).

The status of in loco parentis must be assumed “through some legally cognizable means,
predicated o n [the parent’s] consent to an adoptive placement.” In re Ad op tion of W .C.K ., 748
A.2d 223, 229 (Pa. Super. Ct. 2000) (couple who cared for child for approximately one year did not
stand in loco parentis when mother never intended to permanently place the child). “In order for
there to be a legitim ate assumption of pa rental status, it is n ot necessary for th e natural parent to
expressly consent to adoption, but at the very least, the natural parent must agree to a permanent
placem ent of his or her ch ild.” In re Ad op tion of W .C.K ., 748 A .2d 223, 230 (Pa . Su per. Ct.
2000). The fact that a parent later revokes consent to adoption or permanent placement does not
negate the standing of pro spective a doptive parents. Silfies v. Webster, 713 A.2d 639, 645 (Pa.
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Su per. Ct. 1998) (“ne ither the lack of a form al award of custody, nor re vocation of p rior consent to
adoption by a minor child’s mother will operate to deprive prospective adoptive parents of standing
to utilize our court system in a proceeding invo lving a m inor child”) (citations om itted). See also,
Mollander v. Mollander, 675 A.2d 753 (Pa. Super. Ct. 1996) (prospective adoptive parents stood
in loco parentis when mother signed, but later revoked, adoption agreement); In re Baby Boy S.,
615 A.2d 1355 (Pa. Super. Ct. 1992) (prospective adoptive parents stood in loco parentis when
mother signed, but later revoked, entrustment agreement). Be cause prospective adoptive p arents
stand in loco parentis, they have “a legally cog nizable and protectable interest” that entitles them to
judicial review of th eir petitions for te rmination, custody and adoption. Silfies v. Webster, 713 A.2d
639, 64 5 (Pa. Super. Ct. 199 8).

Do prospective adoptive parents have standing to petition for termination of parental
rights? 23 Pa. C.S. §2512(a)(3)

In non-dependency cases, prospective a doptive parents have been allowed standing to
petition for th e termination of p arental rights. T.J.B. v. E.C., 652 A .2d 936, 942 (Pa . Su per. Ct.
1995); In re Ad op tion of J .M.E., 610 A .2d 995, 999 (Pa . Su per. Ct. 1992). See also, In re
Ad op tion of Michael J.C ., 486 A .2d 371 (P a. S uper. C t. 1984) (pro spective a doptive parents
successfully petitioned for te rmination of m other’s parental rights).

A petition to terminate parental rights can be filed by “the individual having custody or
standing in loco parentis to the child.” 23 Pa. C.S. §2512(a)(3).” ’Custody’ in [this provision of the
statute] refe rs to legal custody, not merely physica l custody. In re Ad op tion of C rys tal D .R., 480
A.2d 1146, 1148 (Pa. Super. Ct. 1984). Prospective adoptive parents can be found to stand in
loco parentis to the children in their care. Se e, e.g., Mitch v. Bucks Co unty Children and Y outh
Social Service Agency, 556 A.2d 419 , 420 (Pa. Super. Ct. 1989) (parties were prospec tive
adoptive p arents when placement of child was intended to be permanent). The reasoning in these
cases should apply to permanent legal custodians, as well as to fit and willing relatives with whom
a child is perm anently placed, allowing them standing to pursue term ination of p arental rights
petitions.
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Do prospective adoptive parents have standing to assert their right to custody and to
adopt?

The legal standards regarding custody and adoption petitions are intertwined in the case
law: prospective a doptive parents who petition for c ustody may be protesting the removal of a child
they intended to adopt and may be using the custody petition to advance that right. Silfies v.
Webster, 713 A .2d 639, 641, 643 (P a S uper. C t.1998); T.J.B. v. E.C., 652 A.2d 936, 943 (Pa.
Super. Ct. 1995) (“The reality of this case is that [the prospective adoptive parents] are not seeking
custody of [the child]; they want to adopt him.”); Mitch v. Children and Youth Social Service
Agency, 556 A.2d 419, 419 (Pa. Super. Ct. 1989) (prospective adoptive parents filed custody
petition to protes t the removal of ch ild they intended to a dopt).

Pro spective a doptive parents have standing to sue fo r custody. Silfies v. Webster, 713
A.2 d 639, 644-645 (Pa . Su per. Ct. 1998); In re Griffen, 690 A .2d 1192, 1201 (Pa . Su per. Ct.
1997); Mollander v. Mollander, 675 A.2d 753, 756 (Pa. Super. Ct. 19 96); Mitch v. Children and
Youth Social Service Agency, 556 A.2d 419, 419 (Pa. Super. Ct. 1989). This means that
prospective adoptive parents can protest the removal of a child from their home by the placing
agency, separate and apart from a petition to adopt. Mitch v. Children and Youth Social Service
Agency, 556 A.2d 419(Pa. Super. Ct. 19 89).

These prospective adoptive parents also have standing to petition for adoption. Even
“revocation of prior consent to adoption by a m inor child’s mother” will not “operate to deprive
prospective adoptive parents of standing to utilize our court system in a proceeding involving a
minor child.” Silfies v. Webster, 713 A .2d 639, 645 (Pa . Su per. Ct. 1998). See also, In re
Adoption of Baby Boy McKnight, 488 A.2d 56 (Pa. Super. Ct. 1985) (standing of prosp ective
adoptive pa rent see king to ad opt not questioned by court).

What is the legal standard for evaluating prospective adoptive parents’ adoption petitions?

The param ount consideration in adoption proceedings is the best interests of the child. In
re Adoption of Hess, 608 A.2d 10, 13 (Pa. 199 2). This sam e stand ard applies in cases where
prospective a doptive parents are seeking to adopt. See e.g., In re Adoption of Baby Boy
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McKnight, 488 A.2d 56 (Pa. Super. Ct. 1985) (affirming decision to deny adoption petition of
prospective ad optive pa rent bec ause it was not in the child’s be st interest).

When d o prospective adoptive parents have a right to be heard in dependency
proceedings? 42 Pa . C.S . §6336.1

The Juvenile Act gives prospective adoptive parents a right to be heard at dependency
hearings. 42 Pa.C.S. §6336.1 (“The court shall provide the child’s… preadoptive parent …the
opportunity to be heard at any hearing under this chapter”).

When d o prospective adoptive parents have a right to notice in dependency proceedings?
42 Pa . C.S . §6336.1

The Juvenile Act gives prospective adoptive parents a right to timely notice of dependency
hearings. 42 Pa. C.S. §6336.1 (the court shall direct the county agency or juvenile probation
departme nt to provide the child’s… preadoptive pa rent …with tim ely notice of the hearing .)

D. The Rights of Other Third-Parties

When do other third-parties have standing to petition for partial or full custody or visitation?

In non-dependency cases, other third-parties have been allowed standing to petition for
partial or full custody when they stand in loco parentis to the child. Se e e.g., McDonel v. Sohn,
762 A.2d 1101 (Pa. Super. Ct. 2000) (aunt and uncle who stand in loco parentis to child have
standing to sue for custody). “Cognizable rights to seek full or partial custody may also arise …by
virtue of the parties’ conduct, as in cases where a third party who has stood in loco parentis has
been recognized as possessing a prim a facie right sufficient to grant standing to litigate questions
of custody… ” T.B. v. L.R.M., 753 A.2d 873, 882 (Pa. Super. Ct. 2000) (former same-sex partner
had standing to seek partial custody or visitation of a minor child, when former partner stood in loco
parentis to the child by virtue of having lived with child for first 3 years and shared rights and
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responsibilities of child rearing), quoting J.A .L. v. E.P .H., 682 A.2d 1314, 13 18-1319 (Pa. Super.
Ct. 1996) (internal citations omitted).

Third parties bear a heavier burden of proof when they are pursuing partial custody as
opposed to visitation. “The distinguishing factors between visitation and partial custody are the
length, freq uency, and place of visits and who has effective control of the child during the visits.”
Bucci v. Bucci, 506 A.2d 438, 443 (1986). “In a visitation case, the third party need only convince
the court that it is in the child’s best interest to have some time with the third party. As the amount
of tim e requested moves the visit fu rther from a visit and closer to custody, the reasons offered in
support of the re quest mu st be come corresponding ly more co nvincing.” T.B . v. L.R.M., 753 A.2d
873, 889 (2000), quoting Comm onwealth ex rel. Williams v. Miller, 385 A .2d 992, 994 (1978).

Siblings do not have standing to seek visitation. Ken R. on b eha lf of C.R. v. Arthu r Z.,
651 A .2d 1119 (Pa . Su per. Ct. 1994), aff’d., 682 A .2d 1267 (Pa . 1996). Se e also, In the Interest
of C .F., 647 A.2d 253 (Pa. Super. Ct. 19 94) (Minor sibling had no right to visitation with sister;
adoptive parents abandoned boy causing him to become dependent, parents could not be
compelled to produce child’s na tural sibling, still in their custody, for visitation ).

When do other third-parties have standing to appeal a goal change decision in a
dependency proceeding?

A person standing in loco parentis should have standing to appeal a goal change decision
in a dependency proceeding. A sibling does not have standing to appeal an order changing a
dependent child’s p erm anency goal to adoption. In re L.J., 691 A.2d 5 20 (Pa. Super. Ct. 19 97).

When do other third-parties have standing to petition to terminate parental rights? 23 Pa.
C.S. §2512(a)(3)

A petition to terminate parental rights can be filed by “the individual having custody or
standing in loco parentis to the child.” 23 Pa. C.S. §2512(a)(3). “’Custody’ in [this provision of the
statute] refe rs to legal custody, not m erely physical custod y.” In re Ad op tion of C rys tal D .R., 480
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A.2d 1146, 1148 (Pa. Super. Ct. 1984). A person acting in loco parentis is a person “who puts
himself in the situation of assuming the obligations incident to the parental relationship without
going throug h the formality of a legal adop tion. The status of in loco parentis embodies two ideas:
first, the assumption of parental status, and second, the discharge of parental duties.” In re
Ad op tion of W .C.K ., 748 A .2d 223, 230 (Pa . Su per. Ct. 2000) (citations omitted).

When d o other third-parties have standing to petition for adoption? 23 Pa. C.S. §2531(a)

Pursuant to 23 Pa. C.S. §25 31(a), a re port of intention to ad opt can be filed by “[e]very
person now having or hereafter receiving or retaining custody or physical care of any child for the
purpose or with the intention of a dopting a child.”

When d o third-parties have a right to notice and to be heard in dependency proceedings?

If the third-party is a relative and is providing care for the child, the Juvenile Act gives that
person a right to be heard at dependency hearings. 42 Pa. C.S. §6336.1. (The court shall provide
the … relative p roviding care for th e child the opportunity to be heard at any hearing under this
chapter.) A relative providing care for the child also has the right to timely notice of dependency
hearings under the Juvenile Act. 42 Pa. C.S. §6336.1. (The court shall direct the county agency or
juve nile probation department to provide the … relative p roviding care for th e child with timely
notice of the hearing .)

Even if the third-party is not a relative or is not providing care, a proper application of the
best interests’ analysis would require affording the third-party notice and an opportunity to be
heard. “The ‘best interests’ standard can only be applied with the full participation of all interested
parties during hearing s in w hich all pertinent facts are placed before the c ourt.” In re Adoption of
D.M.H., 682 A .2d 315, 322 (1996) (citations omitted). See also, In the Matter of the Adoption of
A.M.T. and C.C.T., 803 A.2d. 203, 209 (Pa. Super Ct. 2002) (refusal to allow intervention of
paternal aunt and uncle in adoption proceedings initiated by maternal aunt and uncle was, “as in
Hess,” reversible error because it “barred the presentation of potentially relevant evidence
concerning the BE ST interests of the children”) (e mphasis in text); In re Adoption of Hess, 608
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A.2d 10, 15 (1992) (a child’s interests are best served when all those who dem onstrate an interest
in his or her welfare are allowed to be heard). Th e provision o f notice allows the c ourt to secure
the presence of all parties whose participation is critical to a proper best interests’ analysis.

E. Selected Third Party Cases

The following is a selection of cases discussed in the preceding section. Additional
relevant cases are contained in the text.

Gra ndparents

Tro xel v. G ran ville, 530 U.S. 57 (2000). State statute allowing “any person” to petition for
visitation rights, and authorizing courts to grant visitation whenever it would serve the best interest
of the child, was unconstitutionally broad in violation of parents’ fundamental liberty interest in the
care, custody and control of their children.

R.M. v. Baxter, 777 A.2d 446, 451 (Pa. 2001). Grandparents have automatic standing to pursue
physica l and legal custody of a g randchild afte r the child has been adjudicated dependent.

In re Adoption of Hess, 608 A .2d 10 (Pa .1992). Grandparents always have standing to
participate in adoption proceedings of grandchildren.

Foster parents

In th e Intere st o f G.C., 735 A.2d 1226 (Pa.1999). Foster parents do not have standing to seek or
contest awards of custody concerning their foster children.

Chester County Children and Youth v. Cunningham, 656 A .2d 1346 (Pa . 1994). Foster parents
must have the permission of the agency with legal custody of the children in order to pursue
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adoption proceedings.

In re Ad op tion of C rys tal D .R., 480 A.2d 114 6 (Pa. Su per. Ct. 1984). Foster parents d o not ha ve
standing to petition for termination of parental rights.

Pro spective a doptive parents

In re Griffen, 690 A.2d 1192 (Pa. Super. Ct. 1997). Prospective adoptive parents have standing
to sue for cu stody.

T.J.B. v. E.C., 652 A .2d 936 (P a. S uper. C t. 1995). Pro spective a doptive parents have standing to
petition for the termination of parental rights.

Mitch v. Bucks County Children and Youth Social Service Agency, 556 A.2d 419 (Pa. Super.
Ct. 1989). Parties were prospective adoptive parents when placement of child was intended to be
permanent.

Other third-parties

McDonel v. Sohn, 762 A.2d 1101 (Pa. Super. Ct. 2000). Aunt and uncle who stand in loco
parentis to child have standing to sue for cu stody.

T.B. v. L.R.M., 753 A .2d 873 (P a. S uper C t. 2000). Former sam e-sex partner had standing to
seek partial custody or visitation of a minor child, when former partner stood in loco parentis to the
child by virtue of having lived with child for first 3 years of the child’s life and shared rights and
responsibilities of child rearing.
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II.

Visitation

A. The Importance of Visitation

The primary goal of the Juvenile Act is to preserve the unity of the family whenever
possible. 42Pa.C.S. §6301(b)(1). W hen a child is temporarily removed from the home, visitation
should be a part of th e fa mily service plan whenever the health and safe ty of the child permit. It is
the court’s responsibility at permanency hearings to review visitation provisions and ensure that the
agency is making reasonable efforts to facilitate visitation in as safe and regular a manner as
possible and to make sure the parents understand the importance of regular visitation to the goal
of reunification.

What is the legal standard for granting or denying visitation rights by the parents in the
case of a child adjudicated dependent? 42 Pa. C.S. §6351(a)(2.1)

The Juvenile Act does not contain explicit sta tutory provisions that address visits with
dependent children who are tem porarily removed from the home. In th e Intere st o f M.B., 674
A.2d 702, 705 (Pa. Super. Ct. 1996). Section 6351(a)(2.1) allows the c ourt to set forth temporary
visitation rights for parents of children when the court has ordered the transfer of permanent legal
custody to an individu al resident in or outside of the Co mmonwealth. 42 Pa . C.S . §6351(a)(2.1 ).
This would apply to placements with perm anent legal custodians and fit and willing relatives .
Issues related to continuing visitation by the parent are to be referred to the section of the court of
common pleas that regularly determ ines visitation. Id.

The appellate courts have established certain guidelines for granting or denying visitation
between a dependent child and his or her parents. As a general rule, the standard for evaluating
visitation is based upon the best interests of th e child. In re Long, 459 A .2d 403 (P a. S uper. C t.
1983); In re E.F .V., 461 A.2d 1263 (Pa. Super. Ct. 1983). Using this standard, visitation should not
be denied unless there is a “grave threat” to the child. See, In re B.G., 774 A.2d 757 (Pa. Super.
Ct. 2 001); In Interest of Rhine, 456 A.2d 608, 613 (Pa. Super. Ct. 19 83). This standard
incorporates the Juvenile Act’s primary goal of preserving the fam ily.
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How does the child’s permanency goal affect the right to visitation?

The right to have visitation and the extent of visitation with a dependent child is also related
to whether or not the goal for th e fa mily is reu nification or another perm anency alternative . In re
C.S., 729 A.2d 89, 95 (Pa. Super. Ct. 1999) (“In dependency cases…the standard against which
visitation is measured also depends on the goal mandated in the family service plan.”) W hen
reunification is not the goal for a fa mily, “grave threat” is not the proper guide. In the Interest of
M.B., 674 A.2d 702, 705 (Pa. Super. Ct. 1996). The court in M.B. wrote, “To determine whether
visitation is in the child’s b est interest the court m ay consider all evidence relating to the child’s
best interest including but not limited to the following factors: (1) length of separation from natural
parents; (2) effect of visitation on the child; (3) the age, sex and health of the child; (4) the
emotional relationship between child and parents; (5) the special needs of the child; and (6) the
effect of th e child’s relationship with the curren t caregiver, usually the foster parents. Id., at 706.
See also In re E.F .V., 461 A. 2d 1263 (Pa. Super. Ct. 1983) (Goal of termination, continued
visitation would undermine child’s stability and engender severe developmental and behavioral
problem s).

Do children have standing to seek visitation with a dependent sibling?

Children do not have standing to seek visitation with dependent siblings. Ken R. on behalf of
C.R. v. Arthu r Z., 651 A .2d 1119 (Pa . Su per. Ct. 1994), aff’d., 682 A.2d 1267 (Pa. 1996). Nor can
parents be com pelled to produce children for visitation with a m inor sibling. In th e Intere st o f C.F.,
647 A .2d 253 (Pa. Sup er. Ct. 1994) (minor sibling had no right to visitation with sister; adop tive
parents abandoned boy causing him to becom e dependent, parents could not be compelled to
produce child’s n atural sibling, still in the ir custody, for visitation).

For a full discussion of the rights of third-parties, including grandparents, to visit dependent
children, see pages 174-193.
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B. Visitation Cases

Parental Visitation

In re B.G., 774 A .2d 757 (P a. S uper. 2001). T erm ination of visitation reversed, agency failed to
demonstrate that, given the circum stances presented, the m aintenance of a normal relationship
betwee n B.G. and he r parents, facilitated by limited supe rvised visitation, wou ld pose a grave
threat to child’s well-being.

In re C.S., 729 A .2d 89, 95 (Pa . Su per. Ct. 1999). Visitation with incarcerated parents properly
limited to times when parents were in nearby county prison for court proceedings.

In the Interest of M.B., 674 A.2d 702 (Pa. Super. Ct. 1996). Reduction of visitation to four times
per year when goal change from long-term foster care to adoption—best interest of child to be
evaluated with regard to change in goal from reunification to adoption, adverse effect of visitation
on child, weakened bond between parents and child and the child’s need for permanency and
stability.

In re Mary Kathryn T., 629 A.2d 988 (Pa. Super. Ct. 1993). Order terminating parental visitation
reversed, not based on com petent evidence. R ecord showed foster m other active ly sought to
interfere with reunification efforts.

In re Damon B., 488 A .2d 53 (Pa . Su per. Ct. 1985). Goal of termination of p arental rights
reversed, reunification plan with review of increased visitation ordered.

In re E.F .V., 461 A . 2d 1263 (Pa . Su per. Ct. 1983). Goal of termination, continued visitation would
undermine child’s stability and engender severe developmental and behavioral problems.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

197

Sibling visitation

In th e Intere st o f C.F., 647 A.2d 253 (Pa. Super. Ct. 1994). Minor sibling had no right to visitation
with sister; adoptive parents abandoned boy causing him to become dependent, parents could not
be compelled to produce child’s natural sibling, still in their custody for visitation.

Ken R. on beh alf of C.R. v. Arthur Z ., 651 A .2d 1119 (Pa . Su per. Ct. 1994), aff’d ., 682 A.2d 1267
(Pa. 1996). Children do not have standing to seek court-ordered visitation with siblings.

In Interest of Rhine, 456 A.2d 608 (Pa. Super. Ct. 1983). Parental visitation should be denied
only where the parents pose a “gra ve threat to the child”.
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Part III
THE RIGHTS OF DEPENDENT OLDER YOUTH

Youth typically experience important life changes between the ages of 15 and 21.
Adolescence and the transition to adulthood are traumatic and full of ups and downs for youth and
their caretakers, even in the best of situations. During these years, youth try to figure out who they
are, where they belong, and what they need to do to satisfy the expectations of the adult world.
In addition to the growing pa ins that all adolescents experience, young pe ople in out-ofhome care face unique challenges as they assume increasing levels of independence and
responsibility. Overwhelm ing research has shown that foster children have a m ore difficult time
than their non-fos ter care peers in becom ing resilient and com petent adults. Ma ny young people
who are ra ised in fam ilies rem ain in their parents' homes and draw on parental support -- bo th
financial and non-financial -- well after reaching the age of majority. By contrast, youth in care do
not have this option and often are cut off from their sole and limited support system at age 18.

The juve nile court has the opportunity -- and a special obligation -- to ensure that youth
entrusted to the state’s care have the support they need to age out of care as self-sufficient,
healthy, and productive adults. To do this, the court must be aware of the age-appropriate needs
and m ilestones that all adolescents experience, as well as the special needs of foster care youth
who are m aking the transition to adulthood.

I.

Cu rrent Federal and State Law Focusing on O lder Yo uth

A. The Foster C are Independence Act

What are the rights of older youth in foster care?

Since 1985, federal law has recognized that older youth in foster care deserve special
attention and programming. In that year, the Independent Living program was added to the Social
Security Act. In 1999, the Act was further amended by the Chafee Foster Care Independence A ct
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(FCIA) to respond to the limitations and perceived ineffectiveness of the Independent Living
program. Te stim ony and reports submitted before Co ngress revealed that while approximately
20,000 youth age out of foster care each year, many are not prepared to live independently upon
discharge, and few mechanisms were in place to track these youth and hold agencies accountable
for their outcomes. Many youth are discharged from care without attaining basic education goals,
such as graduating from high school or attaining a GED . Many become unemployed, homeless,
and dependent on public assistance. See U.S . De partment of H ealth and Hu man Se rvice s, T ITLE
IV-E INDEPENDENT L IVING P ROGRAMS : A D ECADE IN R EVIEW (U.S . Government Printing O ffice, 199 9);
U.S . De partment of H ealth and Hu man Se rvice s, F OSTER C ARE : E FFECTIVENESS OF INDEPENDENT
L IVING S ERVICES U NKNOW N (GA O/H EH S-00-13) (U.S. G eneral Acc ounting Office, N ovember 1999);
R. C ook, A N ATIONAL E VALUATION OF T ITLE IV-F OSTER C ARE INDEPENDENT L IVING P ROGRAMS FOR
Y OUTH : P HASE 2 (W estat, Inc., Contract No. OHDS 105-87-1608, U.S. Department of Health and
Hu man Se rvice s, 1991).

In enacting FCIA , Co ngress found that:

States are required to make reasonable efforts to find adoptive families for
all children, including older children, for whom reunification with their biological
family is not in their best interest. However, som e older children will continue to live
in foster care. These children should be enrolled in an Independent Living program,
designed and conducted by the State and local government to help prepare them
for e mployment, postsecondary education, and successful managem ent of a dult
responsibilities.
P.L . 106-169, Title I, Subtitle A, § 101(a), Dec 14, 113 S tat. 1823.

Co ngress also stated that:

The Nation's State and local governments, with financial support from the Federal
Government, should offer an extensive program of e ducation, training, em ployment,
and financial support for young adults leaving foster care, with participation in such
programs beginning several years before high school graduation and continuing, as
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needed, until the young adults emancipated from foster care establish
independence or rea ch 21 years of ag e. Id.

What does FCIA require of the states?

•

Se rve youth up until age 21 if they were in care at age 16, even if they are no longer in care.
Thus, a youth who has been discharged from care can still receive services from the children
and youth agency until s/he reaches the age of 21 .

•

Youth can now have up to $10,000 in saving s as opposed to $1,000 and still be eligible for T itle
IV-E service s.

•

Create a role for yo ung people in designing independent living services in their state.

•

Use a portion of FCIA money to train staff and providers on how best to work with this age
group on acquiring independent living skills.

•

Develop outcome measures for programs that use FCIA dollars so that the federal government
can evaluate performance. This was an important change as states have not focused on
outcomes for older youth in care with the same rigor as outcomes for younger children who
may be returning home or are being adopted. FC IA m akes clear that states are accountable
for the performance of their Independent Living programs and the outcomes and competencies
achieved by aging-out youth. (Because they have frequent contact with these youth, judges
can offer their experience and expertise in helping the state establish these outcomes.)

Under FCIA, states also are permitted to:

•

Use up to 30% of their FCIA money to provide room and board for youth who have aged out of
the system and are over age 18 but under 21. This is an important change. W hile FCIA monies
still cannot be used to pay for room and board for older youth still committed to agency care,
FCIA allows the unprecedented opportunity for counties to address the unmet housing needs
of youth aging out of care through the use of FCIA funds. Pennsylvania has allowed each
county to decide whether to provide room and board.
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Extend Medicaid coverage until age 21 for youth who have left foster care. To date,
Pe nnsylvania has not decided to extend M edicaid coverage. To do so, the state M edicaid
agency must amend its state Medicaid plan and submit it to its regional U.S. Health & Human
Se rvice s Medicaid office for a pproval. For a full discussion of health insurance see Section IV,
Part One.

Which youth are eligible to receive Independent Living services?

Independent Living services must be provided to all youth in care who are age 16 and
above, no m atter what placem ent they are in and regardless of the ir permanency plan. (A youth
does not have to be in a Supervised Independent Living placement to qualify for Independent
Living services. See below.) Independent Living services can include, but are not limited to:
career counseling and placement, educational counseling and support, instruction in budgeting and
hom e m ana gem ent, fam ily-plann ing an d sexual health coun seling, and instruction in selfadvocacy.

It should be noted that FCIA does not change the preference that youth be raised in a
setting as family-like as possible, such as with their biological families, or with adoptive parents or
relatives. Older and younger youth alike should be considered for adoption and permanent legal
custodianship. Independe nt Living services should be provided to youth w hile all efforts to achieve
permanence are pursued; independent living skills are competencies that youth need regardless of
placement. In fact, FCIA provides increased funding for adoption incentive payments, making
clear that adoption should still be sought fo r teenagers in care. See 42 U.S.C. § 673b.

What is the difference between Independent Living services and Supervised Independent
Living placements?

Supervised Independent Living placements, often referred to as SIL placements, are living
situations in which an older youth has a greater degree of independence than would be allowed in
group or institutional care. W hile a youth is com mitted to a children and youth agency, SIL
placements are primarily funded entirely by Title IV-E placement maintenance funds. Counties can
also supplement these fed eral funds with local and state dollars to maximize the num ber of yo uth
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served. While SIL placements take various forms, the most common situation is one in which the
youth is placed in an apartment, alone or with roommates. The placement agency: (1) pays the
rent; (2) supervises the youth; and (3) pro vide s the youth with independent living and life skills
instruction. SIL programs often require that youth engage in some kind of e ducational, vo cational,
or treatm ent activity as well as work.

However, while SIL placements typically provide Independent Living services, such
services are not limited to youth living in SIL placements. All youth in care who are age 16 and
older should receive Independent Living services, no matter where they live, so that they can
master their independent living skills in a supportive environment.

Can FCIA money be used by counties to increase the number of Supervised Independent
Living (SIL) beds , which are o ften in s hort sup ply?

No . FC IA m onies cannot be used to provide room and board, which would include SIL
placements, for youth currently in the custody of a children and youth agency. Counties can use
non-F CIA , Title IV-E monies and their needs-based budgeting process to fu nd more SIL beds to
me et the age-appropriate need s and pe rmanen cy goa ls of olde r youth. Judge s wh o m ust sign off
on their county's ne eds-based budget should inquire into whether the needs of th e youth in their
county warran t additional funds. See pages 34-35 explaining how judges can assist in acquiring
funds for needed services in their counties.

However, counties do have the option of using up to 30% of their FCIA money to provide
room and board fo r youth who have left care at age 18 and are under age 21.

Does FCIA make any provisions for education and training?

Yes. In Janu ary 2002, the S ocial Security Act was further am end ed b y the Promo ting Sa fe
and Stable Families Act of 2001 (P.L. 107-133), adding section (i) to 42 U.S.C. § 677, which is the
FC IA. Youth who are eligible for F CIA service s under the state plan m ay also obtain vouchers to
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fund education and training until age 23. These vouchers cannot exceed $5,000 or the cost of
attendance.

What other services should older youth in care receive in addition to Independent Living
services funded by FCIA?

The county agency's obligation to older youth goes beyond providing FCIA-funded
Independent Living services. The court must ensure that older youth receive many of the same
services that youth in care of any age should receive. This includes the court’s fundamental
inquiry into the appropriateness of the youth’s placement and permanency plan. The placement
must refle ct and address the youth’s needs as he or she approaches adulthood. For som e, a
referral for a Supervised Independent Living placement may be appropriate so that they may
practice and master independent living skills while adoption, kinship care, or permanent legal
custodianship are still so ught. O ther youth m ay be in stable, supportive fo ster homes with
caretakers who are committed to being in the youth's life even after the youth reaches the age of
majority; in these cases, service s, including independent living service s, should be provide d to
maintain the placement.

B. The imp act of AS FA and the Juven ile Act o n older you th

Can independence be a permanency plan?

Yes. Independence – as contrasted to Independent Living services – can be a
permanency goal if the placement and services delineated in the permanency plan provide the
youth with supportive and fa mily-like re lationships and the skills an d com petencies needed to
eventually live on his/her own. As discussed below, it is preferred that the permanency plan for
youth be as fam ily-like as possible: every effort shou ld be m ade to p lace older youth with adoptive
fam ilies, relatives , or with a permanent legal custodian, if they cannot be reunified with their
parents. However, fo r some youth independence will be an acceptable permanency plan.
Independence is distinct from em ancipation as a permanency plan in that:
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Independent living contem plates an arra ngem ent that is stable and secure, and the focus is
on features of the plan which enhance stability and permanency, whereas “emancipation” implies a
discharge from foster care by virtue of one’s age.

(M AKING IT P ERMANENT , pp. 81-82). As Mark Kroner has noted:

Pe rmanency for many of these youths m eans learning to live independently. Eve n if
they do spend time with their fam ily mem bers, their chances for success a re
improved if they learn to co unt on the mselves to solve their daily problems-and have
the knowledge, experience and skills to do so.

Testimony of Mark Kroner before the House W ays and Means Subcommittee on Human
Re sources for th e H earing on Foster Care Independent Living (Ma y 13, 1999).

A youth placed in “another planned perm anency living arran gement” (see definition and
discussion at pa ge 168) may have the permanency goal of independence as long as the court has
documented that it is not in the child’s best interest to return home, be referred for termination of
parental rights, be placed fo r adoption, or with a relative o r guardian. See Ch afee Foster Care
Independence P rogram Questions and A nswers, www.acf.dhhs.gov/cb/laws/chafee.html. Indeed,
federal regulations recognize an older teenager’s request that independent living be his/her
permanency plan as a com pelling reason not to pursue reunification. See 45 C.F.R.
1356.21(h)(3 )(i); see also Office of Children, Youth and Families Bulletin No. 3130-01-01, "The
Revised Interim Implementation Guidelines for the Adoption and Safe Families Act (ASFA) of 1997
(P.L. 105-89)," effective February 2, 2001, 45.

Can long-term foster care be a permanency goal for older youth?

No. ASFA eliminated long-term foster care as a permanency goal for youth. For many
older youth in care, the permanency plan will be “another living arrangement intended to be
permanent in nature.” Pennsylvania Department of Public Welfare’s Office of Children, Youth and
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Families ha s referred to this as “anothe r plan ned perm anent living arrangement,” or AP PLA. For a
full discussion of what an APPLA can and cannot be, see pages 169-172.

Should youth 16 and older have a special family service plan?

For youth 16 and over, the family service plan must include an Independent Living plan that
delineates the services they are re ceiving to help them become self-sufficient, productive a dults.
Federal law requires that each youth age 16 and older have an IL plan as part of th eir FSP .
Pennsylvania has required that each county submit an IL form – m uch like the FSP form – to use
in developing IL plans for in divid ual youth.

The court should ensure that every youth in care, at age 16, is provided with “a written
description of the programs and services which will help such a child prepare for the transition from
foster care to independent living.” 42 U.S .C. § 675 (1)(D). See also 42 Pa. C.S. §6351(8); 55 Pa.
Code §3130.72. (The court also should review a youth's Independent Living plan at the
permanency review hearings as part of its determ ination as to w hether re asonable efforts a re
being made to achieve a permanency goal of independent living, if that is the youth’s goal. 45
C.F.R. §1356.21(b)(2).) The plan should be designed to help the youth develop competencies and
connect him/her to services in the following areas:

Education - offering referrals to school retention support programs as well as help in gaining
access to post-secondary education and training (i.e., assistance in the application and funding
processe s).
Vocational and Career Services - training, job placement and support, and career counseling.
Physical and Mental H ealth Care - teaching methods to obtain health insurance and navigate the
health care system as well as access to age-appropriate health care service s such as family
planning and sexual health.
Housing - helping youth find appropriate housing in the private and public markets, and
establishing the youth’s eligibility for housing benefits such as Section 8 vouchers.
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Re lation ships w ith Caring Ad ults - providin g fa mily cou nseling (even if the perm anency plan is
not reunification) or connecting the youth to a m entoring program , peer support group, or civic
activities.
Know ledge of Comm unity Resources and Public Benefits/Services - informing youth about
options available in the public health system, about transportation, and about benefits such as
cash assistance and fo od stamps.
Ex pertise in D aily L iving S kills - teaching basics, such as budgeting and saving.

Can a court refuse to make a finding of reasonable efforts to achieve the permanency plan
of independence if adequate independent living services are not provided?

Yes. ASFA requires that courts make findings whether reasonable efforts have been made
to achieve whatever permanency plan is chosen fo r the youth at each permanency review hearing.
See Office of C hildren, Youth and Fam ilies B ulletin N o. 3130-01-01, "T he Re vise d Interim
Implementation G uidelines for th e A doption and Sa fe F am ilies A ct (A SF A) o f 1997 (P.L . 105-89),"
effective February 2, 2001, at pp. 28-29, 51. Pennsylvania’s Juvenile Act was amended on
December 9, 2002, by Act 215, to incorporate this requirement. This finding must be made for the
state to receive Title IV-E reimbursement. If the court does not believe that the youth is being
provided with sufficient services to actually allow him or her to meet the goal of independence, no
finding of reasonable efforts should be made. The court should scrutinize the efforts being made
to help a youth ach ieve indepe nde nce in the sam e m ann er that it reviews efforts ma de to reunify
youth with their fa milies o r find adoptive h om es.

What specific issues should be determined at permanency hearings for older youth?

Generally, at six-month perm anency hearings the court is charged with determining:

•

the appropriateness of the youth’s curren t placement.

•

the appropriateness and fea sibility of the youth’s placem ent goal, i.e., is it a p lacem ent that will
provide the youth with the benefits of a secure family or the most family-like setting available?
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the appropriateness, feasibility and extent of compliance with the permanency plan developed
to achieve that placement goal. For youth 16 years of age and older, the permanency plan
must include services that will assist the youth’s transition to independent living.

•

any other services which are “best suited to the protection and physical, mental, and moral
welfare o f the child.”

42 Pa .C.S . §6351 (a), (f).

A c om plete checklist to g uide the court’s inq uiry at perm anency hearings for older youth
can be found at page 231. A w orksheet designed to help county children and youth
casework ers pre pare fo r pe rmanency hearin gs, bu t which can also b e helpful to the court in
conducting permanency hearings, is posted at w w w .JLC.org/transitions/deskbooksupl.htm l.

C. P ennsylvan ia Regulations Affecting O lder Foster Yo uth

Has Pen nsylvania amend ed its regu lations to inco rporate the change s created by the FCIA?

No . Ch apters 3130 (reg ulating county children & youth agencies) and 3140 (sam e) of Title
55 of th e Pennsylvania C ode have not yet been am ended to refle ct the changes in FCIA or A SF A.

But while Pennsylvania’s regulations have not yet been amended, Pennsylvania has
promulgated pre-FCIA Title IV-E Independent Living program regulations, which are found at
Appendix A of the Chapter 3140 regulations. In this Appendix, many of FCIA’s goals and
standards are reiterated in Pennsylvania’s descriptions of how IL services should be provided and
the goals of these services. Noting that the opportunity for meaningful, self-sustaining employment
or further education is critical for achieving meaningful self-sufficiency and independence,
Pennsylvania suggests that IL programs include:
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•

services to develop vocational and educational competencies including career planning,
preparation fo r GED or higher education, job readiness, job search assistance, job placement,
and tutoring or other re medial education.

•

training to develop basic living skills in such areas as money m anagem ent, home m anagem ent,
consumer skills, identifying and using community resources, use of transportation, health care,
locating housing, problem solving/decision making, time managem ent, and communication
skills.

•

individua l and g roup counseling to aid you th in the d evelopm ent of self-esteem , selfconfidence, and interpersonal skills a s well as to facilitate the transition to independence.

•

monies that can be used to fund security deposits for apartments and furnishings as well as
education and training.

D. Dependent Youth over the Age of 18

For how long and under wh at conditions can a youth over age 18 stay in foster care? 42 Pa.
C.S. §6302

In Pennsylvania, youth who have been adjudicated dependent before their 18 th birthday can
continue in foster care until age 21. This is often referred to as an "extension of care" or, in some
counties such as Philadelphia, as a "board extension." A dependent child is entitled, upon
demand, to stay in care beyond the 18th birthday if he or she was:

adjudicated dependent before reaching the age of 18 years and who, while engaged
in a course of instruction or treatm ent, requests the court to retain jurisdiction until
the course has been completed, but in no event shall a child remain in a course of
instruction or treatm ent past the age of 2 1 years.
42 Pa . C.S . §6302 (emphasis added); see also 55 Pa. Code §3130.5.

Under the Juvenile Act, an extension of care must be permitted when the youth is in a
course of instruction or treatment. Unfortunately, some county children and youth agencies as a
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matter of practice violate the law by seeking to dro p you th from care when the y turn 18. The court
should hold a hearing to determine whether the youth is engaged in a course of instruction, which
would permit the court to retain jurisdiction until the youth reaches the age of 21. 42 Pa. C.S.
§6302. It is important to note that under the Juvenile Act, a youth should not be discharged from
care without a permanency review hearing being held that addresses the possible removal of the
youth fro m the court’s jurisdiction upon reaching the age of 18 . 42 Pa .C.S . §6351(e)(3)(i)(B). Th is
hearing should include a thorough review of the benefits the child may gain from continuing under
the court’s jurisdiction until he or she reaches the age of 21. Most youth, even in the best
circum stances, are not completely self-sufficient at age 18. T he unique challenges that youth in
care fa ce – including dealing with the trauma of ab use, neglect, and separation from fam ily
mem bers as well as m ultiple placem ents – make it m ore difficult for them than other youth to
achieve true independence at age 18.

Wh at is “a course of treatment or instruction”?

The Juvenile Act does not define “a course of tre atm ent or instruction.” A bsent an explicit
definition, the juvenile court should apply common sense and broadly interpret “course of treatment
or instruction” so as to effectuate one of th e Juvenile Act's c entral purposes: “[t]o provide for the
care, protection, safety and w holesome mental and physical development of children
coming w ithin the [juvenile] cou rt's juris diction .” 42 Pa . C.S . §6301 (emphasis added). A
broad interpretation also furthers FCIA’s goals of helping youth achieve self-sufficiency and
stability in certain core areas. These core areas include not only education and employment but
also how to acquire and maintain stable housing, daily living skills such as budgeting and financial
managem ent, and preventative health care, as well as how to navigate the health care system .
FCIA additionally requires states to address the needs of youth with disabilities or developmental
delays. Th e course of tre atm ent or instruction that these special needs youth require may not fit
into traditio nal models of school or therapy.

Thus, a "course of instruction or treatm ent" is what a youth needs to learn how to grow up.
It includes the wide array of service s and programs youth are engaged in to fa cilitate their
transition to adulthood and address their special needs. Supportive services to complete high
school followed by enrollment in a community college with career counseling is one typical “course
of instruction or treatment.” For another youth, the “course of instruction or treatment” may include
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training in how to find and maintain housing and obtain m edical insurance and medical care.
W hat is important is that the course of instruction or treatment be specifically tailored to meet that
individual youth’s needs and aspirations.

Under what conditions can the juvenile court discharge a youth from foster care?

Pennsylvania has no regulations or standards for discharging youth from care, although
local court systems, such as Philadelphia, are developing discharge protocols. Thus, currently the
court must be guided by the Juvenile Act’s general purposes as well as by due process principles
regarding notice and the opportunity to be heard.

Regardless of age, a dependent youth should not be discharged from care, including
discharge into a permanent leg al custod ianship, u nless the court ha s conducted a rigorous inquiry,
including requiring that the county children and youth agency conduct an investigation into the
situation and circumstances to which the child is to be discharged, or requiring that particular
conditions be met prior to discharge. The court should apply the same rigor when inquiring into an
agency’s p lan to discharge a teenager to live on his/her own as it would if the agency proposed to
return a child to his/her parents’ home, or to free the child for adoption or placement with a
permanent legal custodian.

Moreover, a youth should not be discharged without being present at the hearing. At the
very least, the court should be satisfied that the county agency has tried to locate the youth and
give him/her notice of the discharge before it occurs. The court may even consider holding the
agency to the same “due diligence” standard that applies when the agency must identify and locate
parents before terminating parental rights. At the least, a court should ask searching questions
before accepting a children and youth agency's as sertion that a youth cannot be fo und. T he time
just before a court date is often troubling for youth, who may leave placement temporarily to seek
solace fro m a frie nd or relative. In these situations, the youth's whereabouts are ofte n easily
discovered, and the absence from care is often temporary. W hen a youth is absent from the
hearing, the court should err on the side of keeping a case open, since closing a case ends all
services to the youth, which may be the only source of support s/he has. And in most instances,
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closing the case is irreversible, as the youth over the age of 18 cannot again be adjudicated
dependent.

What should a juvenile court require before discharging a youth?

Discharge, lik e any disposition , should serve the youth’s best interest an d promote safety,
permanency, and well-being. The court should require the county agency to present a discharge
plan that covers all of the core areas, including:

•

education

•

employment

•

housing

•

health and mental health care

•

health insurance coverage

•

connections with family and/or caring adults

•

connections with community resources and social services

•

competencies in daily living skills

The court should not accept a plan that simply states where the youth will be living. The
court should also reject discharge plans which do nothing more than refer youth to homeless
shelters or county public assistance offices, since these “plans” on their face do not fulfill the
permanency goal of independence and self-sufficiency.

The court also should consider holding an evidentiary hearing if the county agency seeks to
discharge the youth on the grounds tha t the youth is “not coope rating” or is "ungo verna ble."
Developmental experts and common sense tell us that it is normal for teenagers to “act out” or
rebel as they approach adulthood. This behavior is normative, and should not be accepted as the
basis for p etitions to discharge a youth from county care. Ironically, agencies that seek to
discharge a you th be cause of “ungovernable” be havior are justifying their request on the very
grounds that lead to adjudicating children dependent in the first instance. T he county agency is
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often a caretaker of last resort. It should not be permitted to abandon the youth for some of the
same reasons and behaviors that brought them into the system in the first place.

Finally, the court should consider deferring its decision to close the case when the judge is
unsure of the youth’s ability to live independently. For example, the court can discharge the
commitment of p hysical or legal custody to the county children and youth agency, but maintain
supervisio n by the children and youth agency and list the case for a status review in 90 days. Th is
time period will serve as a trial discharge. At the status listing, the court can consider whether the
youth’s discharge plan has helped him /her to achieve the permanency goal of independent living.
If the youth's discharge plan has not worked, the court can order the county agency to fashion a
new transition plan.

How should the court respond if the youth requests discharge?

If the youth is requesting discharge or agreeing to a discharge, the juve nile court should
conduct a colloquy to inquire as to the reasons for th e request, and explore whether alternative s to
discharge have been explored. It is important to keep in mind that youth may ask for discharge for
reasons that have nothing to do with their readiness to live on their own. Some youth ask to be
discharged because multiple placements have not met their needs and they feel that there is no
more that the system can do for them. Other youth seek discharge because the placement they
are in is not appropriate. For example, a youth may have outgrown her group placement, but may
feel that she is going to be there indefinitely while awaiting an SIL placement. She may ask for or
agree to a discharge because the wait has become too long. Discharges based on these reasons
may not be in the youth’s best interest and will not m eet the youth’s short and long-term goals.

Thus, the court should inquire of youth what they will ne ed to succeed. Th e court should
give the youth's counsel wide latitude in making a record of his or her client's needs, of th e youth’s
experience in care, and of the youth's reason for agreeing to discharge. Again, as discussed
above, deferring discharge and listing the case for review after a reasonable period of time may be
the best course of a ction.
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E. Obligation to Older Non-Foster Youth Seeking Assistance

Sh ould the court adjudicate a 16 or 17-year-old dependent?

A youth who wants to enter the children and youth system can and should be adjudicated
dependent if there is no other alternative and if there is clear and convincing evidence that he or
she m eets the definition o f a dependent ch ild. 42 Pa. C.S. §63 02. The Pennsylvania legislature
has decided that a child can be found to be dependent up until his or her 18 th birthday. Youth who
cannot return home, or who have no home to return to, for example, meet the definition of
dependency up to rea ching the age of 18. C ourts must en force the child w elfare agency's
responsibility to these youth. Many of these youth need the support that foster care offers. Often
these older youth are most in need of the assistance of the court and child welfare agency because
they are turned away by agencies which serve the adult population. Without the assistance of the
child welfare system these minors will likely remain on the street or in unstable and potentially
dangerous living situations.

Should the cou rt “em anc ipate” these o lder youth s eek ing assistanc e from the child w elfare
agency and fam ily court?

In most cases, the answer is no. Many older youth under age 18, who are seeking
assistance because they are hom eless or without parental support, are told that emancipation will
solve their problems. Youth in these circumstances will rarely meet the criteria for judicial
emancipation. W hile there is no statewide procedure for emancipation, youth generally must
provide proof that they are able to support themselves and live outside the care and control of an
adult. See JLC E mancipation Fact Sh eet posted at www.JL C.org. Em ancipation itself ra rely
provides stability for youth unless they are already in a position where they are fairly independent
and self-supporting. Most youth who are seeking the help of the children and youth agency and
the court are not in a stable situation, and are seeking assistance precisely because they are not
yet able to support themselves and live on their own. T hese youth should be provide d with
service s and, possibly, adjudicated dependent rather than told to request an emancipation decree.
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What other services are available to families in need of assistance to help their older youth?

As with fam ilies w ith children of a ny age, the county children and youth agency should
make every effort to help the fa mily stay together prior to any court invo lvem ent being initiated.
The children and youth agency has an obligation to offer a fam ily with a n older youth services to
prevent placement and maintain family stability. A youth or parent can ask for these services.29

The court can also direct families and youth to seek assistance from their county mental
health system, Office of Vocational Rehabilitation (OVR ) agency, or the network of social service
agencies that exist in the county. Many counties also have agencies which receive funding under
the Runaway and Homeless Youth Act. These agencies can provide counseling, and sometimes
shelter, to a youth who has run away or is homeless, and to families who need help in addressing
the issues of the ir older youth.

F. Ens uring O lder Youth’s W ell-Being at Perm anency R eview Hea rings:
Requirements, Entitlements, and Benefits under Federal and State Law s

In addition to promoting safety and permanency, courts and child welfare agencies have a
duty to ensure overall well-being of e ach child in foster care. T he juve nile court has wide latitude in
ensuring that the county children and youth agency provides a disposition which provides for “the
care, protection, safety and wholesome mental and physical development of children,” 42 Pa. C.S.
§6301(b), and which is best suited ‘”to the protection and physical, mental, and moral welfare of
the child.” 42 P a. C .S. §6351(a). R egardless of ag e, a youth should be placed "in a fa mily
environm ent whenever possible, separating the child from parents only when necessary for h is
welfare, safety or health or in the interests of public safety." 42 Pa. C.S. §6301(b). Youth in care
have a right to “treatment best suited to meet [their] needs” and the county agency must provide
any service ordered by the court that fu rthers the goals of the Juvenile Act. In re Tameka M., 580
A.2 d 750, 755 (P a. 1990).

29

In Philadelphia, a family in need of assistance with older youth can contact the REAAP (Reasonable Efforts in
Assessment, Access and Prevention) Unit at family court. REAAP, which is located in the family court building, links
youth and families to services without a formal adjudication of dependency.
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At a minimum, federal and Pennsylvania law require these entities to develop, implement
and docum ent individualized health and education plans for adolescents in care. They must also
address needs in those and other areas as part of an adolescent’s plan to transition from foster
care to independent living. To plan well for teenagers, child welfare professionals and judges must
be familiar with the entitlements that youth have to various health, education and other services,
and how thes e services can be obtained. As explained in this section, som e entitlem ents are
particular to adolescents in foster care, while others are applicable to qualified youth whether they
are or are not in the child welfare system.

HEALTH CARE

Children in foster care are a medically vulnerable group.30 Several studies have confirmed
that children in foster care, compared with other indigent children, experience elevated rates of
acute and chronic physical health problems, developmental delays, and emotional, behavioral and
mental disorders. Studies indicate not only that m any receive d inadequate health care prior to
placement, but also show that many children receive insufficient health services after entering
foster care. See Judith Silver, et al., Y OUNG C HILDREN AND F OSTER C ARE , Paul H. Brooks
Pu blishing C o.(B altim ore, Ma ryland, 1999); K aren A ileen H owze, E sq., H EALTH C ARE FOR T EE NS IN
C ARE : A J UDGE ’S G UIDE, American Bar Association Center on Children and the Law (W ashington,
D.C ., 2002). Be low are some specific health care issues that relate to older youth. For a fu ll
discussion of h ealth care for th e dependent child, see P art III, S ection Two.

W hat does the law require child w elfare agencies a nd courts to do w ith respect to health
care planning for adolescents in care?

The child welfare agency is responsible for securing appropriate health care for children
committed to its custod y.31 Case plans must include an identification of those health services to be
provided to the child, and a timetable for the delivery of these services. Updates specifying what
services have actually been provided and any changes to the health plan must be submitted to the
30
31

For a discussion of the rights of children in placement to health care see, Part III, Section Two.
When parental rights have not been terminated, parents retain the right to participate in making health care
decisions and, absent a court order, often still have to give their consent depending on the type of testing or treatment
at issue. It is important to note, however, that under Pennsylvania law, adolescents may consent on their own to a
variety of medical testing and treatment.
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court at permanency hearings. At a minimum, the agency is required to ensure that a teenager
receives:

•

a complete physical examination by a physician within 60 days of admission to foster care, and
an annual ph ysical exam there after;

•

a dental examination within 60 days of admission, and a dental examination every nine (9)
months thereafter;

•

immediate medical attention for all problems identified at these examinations; and

•

all necessary medical care when the m inor is ill.

Th e Juvenile A ct, 42 Pa.C.S.A. §§ 6301(b)(1.1), 6351(f)(2); 55 P a. Code §§ 3130.31 (3),
3130.34(4), 3130.38, 3130.61, 3130.67, 3700.51.

Ca se plans also m ust record the child’s m edical problems (including known physica l,
mental or emotional disabilities), the names and addresses of the child’s health care providers, any
medications the child is taking, the child’s im munization records, and any other relevant health
information. T his information m ust be reviewed and updated each tim e a child changes placement,
and provided to the child’s new foster care provider to ensure continuity of care. 42 U.S.C.
§675(1)(B); 55 Pa. Code §§3130.67, 3700.39.

What services are adolescents entitled to if they are covered by Medicaid?

The Early and Periodic Screening, Diagnosis and Treatment Program -- commonly known
as EPSDT -- is a federal program that provides special protections to children enrolled in Medicaid,
from birth until their 21st birthday. See 42 U.S.C. §1396d(r). For a full discussion of EPSDT and
other entitlements to health care, see Section IV, Part One.
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What happens to Medicaid coverage when a youth is discharged from the dependency
system?

W hen a youth is discharged from the county children and youth agency’s cu stody, it is
required to inform the County Assistance Office (CAO), which then closes that youth’s individual
medical assistance (MA), or Medicaid, case. If the youth is discharged into the custody of a parent
or legal guardian, that individual must apply to the CAO to have the child placed on his/her MA
case (assuming that the individu al is eligible for M A). Se e, income eligibility criteria, posted at
www. JLC.org/transitions/deskbooksupl.html. When discharge and return to the family or to a
permanent leg al custod ian is planned fo r a you th, th e cou nty childre n and you th a gency is
legally required to take steps to assure that the child’s MA eligibility is continued without
interruption.

Sp ecifically the agency m ust inform the child’s p arent/legal guardian sufficie ntly prior to
discharge about the change, and provide instructions about what the parent/legal guardian needs
to do to maintain the child’s M A e ligibility once s/he returns home, including helping the fam ily
complete a timely application for M A if requested. This is true even if the youth is discharged
at age 18 and the p lan is to return to the pare nt’s care. See supplemental appendix, excerpt
on Medicaid from Office of Children, Youth & Families Bulletin No. 3140-01-01, “Revised Policies
and Procedures: Title IV -E P lacement Maintenance Eligibility and R eimbursability, Title IV-E
Ad option Assistance Eligibility a nd Title XIX Me dicaid Eligibility,” iss ued A pril 4, 2001, posted at
www. JLC.org/transitions/deskbooksupl.html.

What types of health insurance can adolescents obtain once they are discharged from
foster care?

•

If the youth is under 21 and returns to his or her parent’s care, he or she may be eligible for MA
as part of th e fa mily’s case if the fam ily meets the incom e guidelines. See supplemental index,
incom e eligibility criteria for MA , posted at www. JLC.org/transitions/deskbooksupl.html.

•

If the youth is under 19 and returns to his parent’s care but the family is not eligible for MA, the

family still may be able to obtain insurance for the youth at little or no cost through the
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Ch ildren’s He alth Insurance P rogram (CHIP ). See supplemental index, income eligibility criteria for
CH IP, posted at www. JLC.org/transitions/deskbooksupl.html.
•

If the youth is under 19, and discharged to live independently, the youth can apply for MA on
his or her own and likely will qualify.

•

If a youth is 19 years of a ge or older and does not qualify for M A, s/he may still be able to
purchase Adult Basic Coverage from the state. This program costs $30 a month. It does not
cover mental health or dental treatment. It provides only a limited discount for prescription
medication. See income eligibility criteria attached at supplemental appendix, posted at www.
JLC.org/transitions/deskbooksupl.html.

•

Youth age 19 and older who are a fa mily of one, and who are working fu ll or part tim e, should
apply for MA. These youth, however, will generally not qualify for MA unless they are receiving
some other public benefit, like TAN F, G overnment Assistance (GA), o r Su pplem ental Security
Income (SSI). That is because youth who are working full time and earning at least minimum
wage most likely will no t be incom e eligible for MA . Ne vertheless, these youth should apply
because there may be some case specific facts that would allow the youth to establish
eligibility.

•

A disabled youth who receives Supplemental Security Income will continue to receive MA after
discharge as long as SSI eligibility is maintained.

•

A youth under age 21 m ay also qualify for MA regardless of family inco me if the m inor meets
the criteria fo r disability for SSI b enefits. Se e inform ation in supplemental appendix, posted at
www.JLC.org/transitions/deskbooksupl.html.

•

A youth who receives general assistance or TAN F will generally qualify for M A.

•

Most pregnant teenagers and teen mothers will qualify for MA whether or not they are in foster
care.

•

Youth with HIV /AID S m ay qualify for M A.

•

Youth taking He alth Su staining M edications m ay qualify for M A. See Sta cey A. C oggins, A
G UIDE FOR D ETERMINING Y OUR E LIGIBILITY FOR F REE H EALTH C ARE C OVERAGE T HROUGH M EDICAL
ASSISTANCE (Pennsylvania Health Law Project, 2001), at www.phlp.org/healthinfo/phlp_ma_manual.pdf
for m ore detail on establishing M A e ligibility.
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Are there supportive housing options for youth with mental health impairments after they
are discharged from care?

Mo st counties offer supportive housing arrangements for persons with mental health
impairments. However, m ost counties also have waiting lists for this housing, in som e cases up to
a year. For that reason, youth with mental health impairments who will require supportive housing
upon discharge from foster care should be identified as soon as possible prior to discharge. The
referral forms for supportive housing require detailed information about the youth’s diagnosis and
needs. Specifically, when the dependent child is between the ages of 162 and 17, the court
should inquire as to whether the youth will need supportive housing service s through the county
office of m ental health. T he court can then direct the county children and youth agency to obtain
the necessary evaluations and prepare the fo rms to make the application on behalf of the youth.
The court should ensure that advocates and children and youth workers contact their county office
of m ental health/m ental retardation at least one year prior to the youth’s anticipated discharge to
learn about the supportive housing refe rral process. Addresses and telephone num bers fo r county
offices can be found at the Department of Public Welfare’s website:
www.dpw.state.pa.us/omhsas/omhao.asp.

Ca n yo uth consent to m ental health and drug treatm ent?

Yes. Yo uth can consent to mental health treatm ent without the consent of a parent,
guardian or custodian when they are age 14 or older. They can consent to drug treatment at any
age. T o fa cilitate access to treatm ent for te enagers who m ay either be em barrassed to seek help
or be m ore likely to do it on their own without the invo lvem ent of a social worker or foster parent, a
judg e can inform youth in court that they can seek and consent to treatm ent on their ow n. For a
full discussion on consent to treatment, see Section IV, Part One.

What other health care needs should be addressed in a teenager’s IL plan?

One of FCIA’s major focuses is on prevention services, particularly in the areas of teenage
pregnancy and drug and alcohol addiction. Instruction on family planning topics should be a part of
almost every teenager’s IL plan. A youth’s IL plan also should address mental health and/or
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substance abuse treatment if these are issues in his/her life. All teena gers sh ould receive
instruction on the numerous types of health care services they can consent to on their own without
parental or agency involvem ent, eve n if they are under the age of 1 8. See supplemental appendix,
excerpt from C ONSENT TO T REATMENT AND C ON FIDEN TIALITY P ROVISIONS A FFECTING M INO RS IN
P ENNSYLVANIA (describing when m inors m ay consent me dical testing and treatme nt), posted at
www. JLC.org/transitions/deskbooksupl.html. Minors under the age of 18 can consent to testing
and treatment related to sexual health and family planning, except in the case of abortion. To
encourage youth to address these issues and seek treatment and education when needed, the
court should inform youth of the ir right to obtain treatm ent on their own.

What are the most important steps that the court can take to ensure that a teenager receives
appropriate health care, both w hile in care and after discharge?

The court should:

•

Ensure that youth have continuous health insurance coverage as they change placements and
at discharge. Th is is c ritical, particularly for youth with special health care needs. If the youth
will not be eligible for MA once discharged, the discharge plan should specify what insurance
the youth will obtain and how the cost of insurance will be covered.

•

Inquire at court hearings if the county children and youth agency has collected the youth’s
medical history, and if there are any medical issues that need follow up.

•

En sure that youth are properly eva luated while they are in care to identify any special health
care needs, by issuing court orders authorizing the evaluations or obtaining parental consent at
permanency hearings.

•

Ensure that older youth understand how they can obtain and consent to services, such as
mental health and treatment related to sexual health.
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G. Education and Special Education

National data reveals that many youth aging out of foster care experience poor educational
outcomes. See Blome, W .W ., W hat Ha ppens to Foster Kid s: Educational Experiences of a
Ra ndom Sa mp le of Foster Care Yo uth and a Ma tched Sa mp le of No n-F oster Y outh, 14 C HILD AND
A DOLESCENT S OCIAL W ORK J OURNAL 41-53 (1997). In large numbers, these youth are not
completing high school or getting their GED. Many are so far behind their age group in school that
they feel embarrassed to return to school despite their entitlement to public education and, for
eligible children with disabilities, a special education.32

The unique barriers that foster children face to prompt school enrollment and receipt of an
appropriate education contribute to these poor results. For example, when children change
placements and thus schools frequently, problems arise, including delays in enrollment and
records transfer as we ll as loss of school days. D ifficulty in obtain ing parenta l consent de lays
access to services, particularly disability relate d services. T his situation is complicated in
Pennsylvania by the lack of uniform statewide protocols for enrollment and transfer of records.
Youth in foster care are often more likely to be placed in the most restrictive educational
placements and also are often not appropriately identified for s pecial education services.

The consequences to youth can be severe. As researchers have noted, given the current
econom y “a G ED only is insufficient and may be a deterre nt to stable em ployment, and by itself, a
high school diploma no longer assures employment beyond a poverty level wage.” E.V. Mech,
Foster Youth in Transition: Research Perspectives on Preparation for Independent Living, 73 C HILD
W ELFARE 614, 606-623 (1994). Thus, ensuring that youth in care receive appropriate educational
service s is crucial to prom oting a successful transition.

32

For a discussion of the rights of children in foster care to education services, including the educational rights of
older children, see Section IV, Part Two.
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As with health care, the county children and youth agency is responsible for securing
appropriate e ducation al services for ch ildren committed to its custod y.33 Family service plans must
include a record of the names and addresses of the child’s school/educational providers, the
child’s grade level, his or her complete school record, the child’s physical, mental or emotional
disabilities, if any, and any other relevant educational information. This information must be
reviewed and updated each time a child changes placement, and provided to the child’s new foster
care provider to ensure continuity of care. 42 U.S.C. §675(1)(B); 55 Pa. Code §3130.67.

REGULAR EDUCATION

What entitlement do children in Pennsylvania have to a basic education?

All youth, until they graduate or reach the age of 2 1 (whichever occurs first), are entitled to
attend pub lic school in the school district where they live with a parent or gu ardian . Even if a
student drops out of school, the student has a right to re-enroll if he or she has not yet received a
high sch ool diploma and is under the a ge 21. The county children and you th ag ency must ens ure
that children in its care are enrolled or have access to education in com pliance with the P ublic
School C ode, 24 P .S. §§1-101-27-2702. See 55 Pa. Code §3130.87(a). If the youth is beyond the
age of compulsory school attendance, the agency must ensure that the youth has the opportunity
to obtain career counseling or continuing education. 55 Pa. Code 3130.87(c). For a full discussion
of a dependent child’s right to education, see Section IV, Part Two.

SPECIAL EDUCATION

Children with disabilities in foster care face the same barriers to education as regular
education students, but may suffer even greater harm when they are denied the educational
services to which they are entitled. Sadly, children with disabilities will often regress to a lower
level of functioning when their educational programming is interrupted. They require an
33

When parental rights have not been terminated, parents retain the right to participate in making educational
decisions and often still need to give their consent with respect to special education services. Please see the next
section for more information on the rights of children in foster care who require special education services, and who is
responsible for securing such services.
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appropriate educational program provided in a consistent and timely manner to make meaningful
educational progress. Th is is e specially true for o lder youth, who must develop and m aster skills
that will help the m to transition to their desired post-school ou tcom es. For a full discuss ion of a
dependent youth’s right to special education, see Part IV, S ection Two.

H. Other Services for Youth with Disabilities

Foster youth with disabilities are entitled to independent living services to the same degree
as all other youth in care. FCIA makes clear that Independent Living (IL) services must be
provided for youth “at various stages of independence,” including youth with disabilities. 42
U.S .C.A . §677 (b)(2 )(C). Youth with disabilities m ay need additional and different program ming to
help them achieve independence, and county children and youth agencies must provide
developmentally appropriate IL services. Often youth with disabilities are excluded for IL services
because they need m ore support and instruction, and providers do not fe el they are able to handle
IL programming. These youth must be prepared so they can live independently upon discharge
from the custody of the county children and youth agency.

What special transition planning should be done for a youth who is mentally retarded?

A youth who is classified as mentally retarded should be receiving service s through both
the office of mental retardation and the children and youth agency. It is critical that these youth be
classified as mentally retarded before age 18 – if they are not, they will not be eligible for services
through the mental retardation system as adults.34 A county’s base service unit is responsible for
completing an intake with the youth and determining eligibility and level of service. Connecting
these youth to the mental retardation system is crucial as that system provides specialized
housing, treatment, educational, and employment service s.

34

While state regulations require that the onset of mental retardation occur before an individual’s 22nd birthday, 55
Pa. Code ' 4210.101a, age 18 is an important marker for most clinicians because the definition of mental retardation
provided by the Diagnostic and Statistical Manual of Mental Disorders (4th ed.) requires that the onset occur before
age 18. See DSM-IV, Mental Retardation, at 39. Because most clinicians use the DSM-IV definitions for diagnosis, it
is important to identify a mentally retarded youth for services as soon as possible prior to reaching age 18.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

224

Sh ould the county agency apply for Su pplem ental Security Income on behalf of a youth w ith
disabilities?

Yes. Supplemental Security Income (S SI) is a m eans-tested fed eral benefit pro vide d to
persons with disabilities. The application is filed with the Social Security Administration and the
applicant is required to submit medical and mental health information to demonstrate that he or she
has a impairment that affects the ability to function in daily life or to wo rk. The disability stand ard
differs depending on whether the applicant has reached age 18. See 42 U.S.C. §1382c(a)(3)(A)
for th e adult disability standard and 42 U.S .C. § 1382c(a)(3)(C)(I) for the childhood standard.

It is particularly important to identify and establish SSI eligibility for youth who will soon be
aging out of care. W hile a youth may not receive, or be eligible for, the full financial benefit of SSI
while in care,35 the children and youth agency should use some portion of the SSI funds to help the
youth address any of his/her special needs or receive medical and rehabilitative treatment not
covered by Medical Assistance.

Establishing eligibility wh ile in care can facilitate the transition upon discharge, whether it is
to a supportive living situation or to independence. Upon discharge, the SSI benefit will be a key
resource to youth in establishing their independence. An SSI eligible individual is also eligible for
Me dical Assistance, a critical benefit fo r youth who need consistent m edical and m ental health
treatment to maintain stability. The Social Security Act also contains several provisions that
encourage young adults as well as adults to participate in programs and attempt to work while
continuing to receive support. 36 Of great importance is the provision that allows individuals who
are "actively participating" in a vocational rehabilitation plan that will likely "enable the person to
work permanently" to remain on SSI until the completion of the program. 42 U.S.C. §425 (b); 20
C.F.R. §416.2212.
35

The Social Security Administration counts Title IV-E money used for a youth's placement as the child's income for
the purpose of determining income eligibility for SSI.
36
Disability-related work expenses, including tools, medical devices, or modifications that enable work, are deducted
from gross earnings in determining income eligibility. 20 C.F.R. ' 416.1112(c)(6). There are other earned income
exclusions, particularly for youth under 22 who are attending school. See, e.g., 20 C.F.R. '' 416.974(a)(2) and
416.1112(c). Of great importance is the PASS Program--Plan for Achieving Self-Support. 20 C.F.R. ' 416.1112(c)(9).
The PASS program allows an SSI recipient to exclude money from the income determination that is being set aside to
meet a work-related goal, such as attending a vocational or educational program, or purchasing tools or aids that will
help in attaining an employment goal. A particular PASS plan must be written for the youth to take advantage of this
option. See Martha Matthews, SSI Benefits for Teens with Disabilities in the Post-Welfare Reform Era, XX YOUTH
LAW NEWS 1 (JAN/FEB 1999) for more information on this subject.
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If the court has a youth before it who may have a disability, it should inquire whether an
application for SSI has been made. At the very latest, this inquiry should be made one year prior
to the youth turning age 18.

I. Services for Youth Who Have Children

W hen a depend ent ch ild h as a child w hile in fo ster ca re, is tha t child also autom atically
dependent?

No. A dependent child’s baby should not be adjudicated dependent unless one of the
criteria for dependency exists for that baby. Merely being born to a dependent youth is not
grounds for dependency. A dependent child who has a baby has the same parental rights and
constitutional rights to fam ily integ rity as any other parent.

Should a dependent child be placed with her child?

A d ependent youth is entitled to an appropriate placem ent and to service s which “best suit”
his or her needs. For most dependent youth who have a child, an appropriate placement means
being placed with the child. Every effort should be m ade to place the mother and child together in
accordance with the purposes of th e Juvenile Act. 42 P a. C .S. §6301(b). A mong the placem ents
that m ay be appropriate are mothe r-baby Supervised Inde pendent Living programs and mothe rbaby foster homes.

What IL services should be provided to a dependent youth with a child?

A dependent mother or father should be offered many of the same IL services as other
youth. Youth who are parents m ay need som e additional services to assist in developing their
parenting capacities, including parent skills training and support groups to help them deal with the
challenges of b eing a young parent.
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Should dependent youth who are parents be provided with day care services?

De pendent youth who are parenting should be provided with day care service s for their
children so that they can pursue their educational, vocational, and treatment goals. Meeting these
goals is of particular importance for these youth because upon discharge they will be supporting
both themselves and a child. They should not be prevented from going to school, attending a
training program, attending treatment or working because they do not have day care. Dependent
youth who are parents m ay receive day care services thro ugh the ir childre n and youth mothe rbaby placement or through their school or educational program. Counties also provide subsidized
day care for eligible parents. Most parenting dependent youth will be eligible for this subsidy given
their incom e, but they m ay need help from the children and youth agency to establish eligibility.
The Ch ild Care W orks helpline, at 1-877-4-PA -KID S, can provide more information about this
subsidy.

J. Other Benefits That Youth May Be Able to Obtain as Part of a Discharge Plan

What post-discharge benefits are youth entitled to under Title IV-E?

Und er FCIA, when youth are discharged from foster care they are entitled to receive
aftercare services until they reach the age of 21. The court should insist that the county provide
youth with information about what supportive services are available post-discharge and how the
youth can obtain these service s.

In ad dition, cou nties have the option to pro vide room and board se rvices to youth w ho are
discharged. Often these programs provide a step-down structure: the youth gradually takes on
more responsibility in paying fo r living expenses and in a certain tim e period becom es responsible
for all expenses. The youth is also required to follow the program rules, which often include
working or being involved in educational or vocational training. Like SIL programs, these programs
are a way for youth to be given degrees of freedom and responsibility while still receiving some
support and instruction. If the county provide s room and board after d ischarge, the court should
make sure that the youth has been offered this opportunity. In addition, most counties provide
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stipends to older youth when they complete IL programs or upon discharge. Courts should be
aware of th e stipend policy for their county.

What public benefits may an aging-out youth be eligible to receive?

W hen a youth is discharged from foster care, referral to the county public assistance office
does not constitute an acceptable discharge plan. To qualify for public benefits, a young person
must be categorically and income eligible. If youth have truly achieved their permanency plan of
independent living, they should not need public assistance. Th ere are, however, public benefits
that young people should be made aware of up on discharge so that they know what is available to
them if the need arises.

TEMPORARY ASSISTANCE TO NEEDY FAMILIES (TANF)

Youth who are parents when they are discharged from foster care may be eligible for
TAN F, which provides cash assistance for the family. TAN F has work requirements, which
sometim es can be m et through enrollm ent in education or training program s. Because TAN F is
time limited and rarely provides enough income for a family to raise itself from poverty, families
should utilize it only when necessary. Fam ilies also receive Medical Assistanc e when the y are
fou nd eligible for T AN F.

GENERAL ASSISTANCE (GA)

General assistance is state cash assistance. In addition to an individual’s meeting the
income criteria, there are various categorical grounds for GA eligibility. The relevant categorical
grounds for eligibility for the aging out population, found at 55 Pa. Code §141.61, are the following:

•

An individual between the ages of 18 and 20 years old who is attending secondary school or an
equivalent vocational or technical program full-time and who is expected to complete the
program before reaching age 21.
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•

An individual who has been determined by a physician or psychologist to be permanently or
temporarily disabled and unable to work.

•

An individual who is undergoing treatment for substance abuse in an approved program and
the treatment precludes the individual from engaging in employment. (Assistance can only be
approved on this basis for a lifetime m aximum of n ine months.)

•

A pregnant woman.

•

A victim of d om estic violence. (Assistance can only be approved on this basis for a lifetim e
maximum of 9 months.)

SU PP LEME NT AL SE CU RITY IN CO ME (SS I)

SS I provide s financial support fo r individu als with disabilities. T he So cial Security
Administration now provides many incentives for recipients to work or engage in rehabilitative and
other supportive services without losing eligibility. Pennsylvania Protection & Advocacy (1-800692-7443 x. 309) provides advice and assistance in planning in this area.

What housing resources are available to aging-out youth?

Finding and maintaining affordable housing is one of the greatest challenges for aging-out
youth. Among the most disturbing poor outcomes is the high incidence of homelessness among
form er fo ster youth. See, e.g., Y OUTH IN THE S TREETS AND ON T HEIR O W N : Y OUTH H OM EL ES SN ES S IN
ILLINOIS (Chicago Coalition for the Homeless, 2001); Nan Roman and Phyllis Wolfe, W EB OF
F AILURE : T HE R ELATIONSHIP B ETWEEN F OSTER C ARE AND H OMELESSNESS (National Alliance to End
Ho melessness, 1995); A LONE A FTER D ARK : A S URVEY OF H OMELESS Y OUTH IN C HICAGO (Chicago
Coalition for the Homeless, 1992). Many youth have not completed high school and do not yet
have the skills to maintain a job that will provide income for affordable housing. Many of these
youth do not have family they can rely on to provide housing resources until they complete a
program of education or training. Without stable and affordable housing, aging-out youth are often
unable to continue or m aintain efforts towards self-sufficiency that they made while in care.
Planning for a youth’s post-discharge housing is crucial to the long-term effectiveness of the
transition plan.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

229

The lack of affordable housing is a problem faced by adults of all ages as well as aging-out
youth. However, aging -out youth often feel the lack more acutely because they lack fam ily supp ort
and resources. As described below, there are several ways that county children and youth
agencies can provide housing for aging-out youth. Many counties have not taken full advantage of
available housing options.

USE OF FAMILY UNIFICATION PROGRAM (FUP) HOUSING CHOICE VOUCHERS

The Family Unification Program (FUP) Housing Choice Vouchers were created for families
in the child welfare system to facilitate reunification when the main reason for placement is lack of
adequate housing. This program has existed for more than a decade and is administered by the
U.S . De partment of H ousing and Urban D evelopm ent (HUD ). Local housing authorities can apply
for these vouchers. HUD provides the housing vouchers and, generally, the county children and
youth agency provides the support se rvices. The local pub lic housing a gency and the c hild welfare
agency are re quired to enter into a m em orandum of u nderstanding that details each agency’s
responsibilities.

In 2001, federal law was changed to allow FUP vouchers to be used for youth aging out of
foster care. The following category of youth became eligible:

A FUP -eligible youth is a youth that the public child welfare agency has certified is a
youth at least 18 years old and not more than 21 years old (has not reached his/her
22nd birthday) who left foster care at age 16 or olde r and who do es no t have
adequate housing, and that the Pu blic Ho using Au thority has determined is eligible
for a housing choice voucher.

66 Fed. Reg. No. 133 (W ed. July 11, 2001). These vouchers can only be used for 18 months. To
use these vouchers for aging-out youth, the local housing authority must amend its selection
criteria and the county children and youth agency must certify youth as eligible. T his action would
help many youth who are making the transition from care achieve stability at little cost to the
children and youth agency, as the housing costs are borne by the local housing authority and H UD .
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The combination of afford able housing and supportive case m anagem ent can be very effective in
helping a youth m ake the transition to independence.

CHAFEE ROOM AND BOARD PROGRAMS

The Chafee Act permits counties to use up to 30% of Chafee dollars for youth discharged
from care who are over 18 and under 21. Currently, only a small portion of counties have elected
to take this option. Th ese fu nds can be used in va rious ways to provide housing service s to this
group and can expand upon the existing S IL pro grams in the county to provide a more
comprehensive c ontinuum of care.

TRANSITIONAL LIVING PROGRAMS UNDER THE RUNAWAY AND HOMELESS YOUTH ACT

Among the programs funded under the
Ru naway and H om eless Youth Act, which is
part of the Juvenile Justice and Delinquency
Prevention Act of 1974, is the Transitional Living

Because of the limited funds available for TLP
programs, the demand for TLP beds far exceeds
the supply. Often the waiting list for these
programs is over six months.

Pro gram for O lder Hom eless Youth (TLP ).
Grantees provide housing and independent living services to homeless youth age 16 to 21. As
with IL services in foster care, these programs seek to help youth transition to self-sufficie ncy.

For a list of resources relating to the rights of older youth, see Appendix A.
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Court Checklist for Permanency Hearings Involving Youth Ages 16-21

PLACEMENT



W hat is the youth’s perm anency plan goal?



W hat is the youth’s current placement and how long has s/he been there?



Is this a lon g-term placem ent (planned to c ontinue past ag e 18)?



For a youth who is a parent: is the youth placed with her child?




If no, why is the youth not placed with her child?

Is there a relative involved with the youth?



If yes, is this relative a placem ent resource for th e youth? W hat service s would
enable this relative to become a placement resource?



Is there any other supportive adult involved with the youth?



If yes, is this adult a placem ent resource for th e youth? W hat service s would enable
this adult to become a placement resource?



Has adoption been re-explored with the youth?



Ha s the youth been refe rred for a Su pervise d Independent Living placem ent?



If not, what is the reasoning behind not making a referral at this time?

INDEPENDENT LIVING SKILLS

G

W hat skills does this particular youth still need to develop in order to make a successful
transition to independence?

G

To what services has this youth been referred to assist him/her in acquiring independent
living skills?

G

G

W hen were these referrals made?

G

If referrals have not been made, what are the reasons?

W hat services is the youth currently receiving to help him/her acquire independent living
skills?
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EDUCATION AND VOCATIONAL TRAINING

G

Is the youth involved in any academic or training program?

G
G

If yes, what are the goals of the program?

Does the youth require any support services to complete this academic or training
program?

G
G

If yes, what services does s/he need? Are they currently being provided?

Is the youth currently employed?

G

If yes, where?

PHYSICAL HEALTH, MENTAL HEALTH AND OTHER NEEDS

G

Does the youth have any special physical or mental health needs? Any need for substance
abuse treatm ent?

G

If yes, what services is the youth currently receiving to address these special
needs?

G

W hat is the plan for continuing these services?

G

Does the youth have access to family planning services and education?

G

If the youth has special mental health needs: will the youth need supportive housing?

G

If yes, has a referral been made to the county office of mental health?

G
G

W hen was the refe rral m ade and what is the curren t status of th e referral?

If the youth has a physical health condition: will the youth need supportive housing?

G

If yes, has a referral been made to the appropriate housing resources which can
provide support or accommodations?

G
G

W hen was the refe rral m ade and what is the curren t status of th e referral?

If the youth is a parent: is the youth receiving parenting skills training?

YOUTH WITH DISABILITIES

G

Is the youth eligible for special education?
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If yes, are the youth’s parents able to participate in the special education planning
process or does the school district need to appoint a surrog ate parent?

G

If yes and the youth is age 16 or older, what transition services are listed in the
youth’s Individual Education Plan?

G

Has a referral to the Office of Vocational Rehabilitation (OVR) been made?

G

If yes, when was referral made?

G

If no , what is the reason fo r not making the refe rral?

G

W hat services is OVR providing?

G

Has the youth been identified or assessed as mentally retarded?

G

G

If yes, has the youth b een assigned a county MH/MR coordinator?

G

If yes, what specialized services has the youth received?

Ha s the youth applied fo r SS I?

G

If yes, was the youth found eligible?

G

If no, what is the reason for not making the application?

DISCHARGE OF YOUTH UPON 18TH BIRTHDAY

G

Has the youth been informed of entitlement to stay in care until age 21 by requesting an
extension of care?

G

If youth has opted for an extension of care, what is the youth’s course of treatment or
instruction?

G

If the youth has not opted for a board extension, what is the youth’s reason for m aking this
choice?

G

Has the youth been informed that he or she can receive services from the children and
youth agency until age 21 after being discharged?

G

Has the youth b een informed of the county’s stipe nd policy?

G

Has the youth b een informed of the county’s room and board policy?

Juvenile Law Center - PA Judicial Deskbook, 4th edition

234

Part IV
Section One
THE RIGHTS OF DEPENDENT CHILDREN TO HEALTH CARE
W ith the passage of the Adoption and Safe Fam ilies Act (ASFA ) of 1997, Congress
mandated that child welfare agencies take steps to ensure children’s health as well as their safety
and perm anence. Ch ildren in foster care must have access to quality and tim ely health care, early
intervention, and behavioral health services to promote their healthy well-being and support their
opportunitie s for stable placements and permanency. Courts and child welfare professionals are at
a unique advantage to ensure that these services are in place. At every hearing, the court can
determ ine w hether c hildren are receiving a ll appropriate health care by requ iring child welfare
professionals to document what specific health and related services are in place.

This section of the Deskbook is intended as a practical guide to securing resources for
children in substitute care. It outlines what the court and child welfare professionals can do to
support children's healthy development and to comply with federal mandates. Ultimately, if the
courts require that children under their jurisdiction receive comprehensive care, it will go a long
way towards im proving children’s outcomes, promoting their perm anency, and supporting their
families.

The Health C are N eed s of C hildren in Fo ster C are

Ch ildren in foster care are a m edically vulnerable group. Mo st receive inadequate health
care prior to placement. Their health and development are further compromised by risks such as
parental substance abuse and experiences of physical abuse, sexual abuse, and severe neglect.
Many children in foster care continue to receive insufficient health services even after placement
due to bureaucratic obstacles. Barriers include turnovers in child welfare personnel, changes in
placements, lack of a vailable m edical records, and a lack of sufficient com munity capacity to
provide mental health and dental services. W hen children change placements they usually change
health care providers. This change disrupts their continuity of health care. Additional barriers
include poor coordination of p hysical health, behavioral health, and child welfare services, as well
as poor comm unication among the different systems and w ith foster and biological parents.
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What federal and state laws and regulations govern the provision of health care to children
in placement in Pennsylvania?

AS FA mandates that states implement standards to ensure that both public and private
child welfare agencies provide quality health services to children in foster care.37 Sim ilarly,
Pennsylvania’s Juvenile Act charges the child welfare system with providing for the “wholesome
mental and physical development” of children in its care.38

The county children and youth agency (“agency”) is responsible for s ecuring appropriate
health care for ch ildren committed to its custod y.39 The FS P must include an identification of those
health service s to be provide d to the child, and a tim etable for th e delive ry of these services.
Updates specifying what services actua lly w ere provide d and any changes to the health
plan must be submitted to the court at permanency hearings. At a minim um , the agency is
required to ensure that a child receives:

•

A complete physical examination by a physician within 60 days of admission to foster care, as
well as periodic well-child visits for routine preventative h ealth care.

•

A dental exa mination within 60 days of admission, an d check-u ps every 9 months thereafter.

•

Immediate medical attention for all problems identified at these examinations.

•

All necessary medical care when the m inor is ill.

•

A case plan that records the information listed below. This information must be review ed
and updated each time a child changes placement, and provided to the child’s new
foster care provider to ensure continuity of care:

37
38
39

•

All medical problems, including known physical, mental or emotional disabilities.

•

Nam es and addresses of the child’s health care providers.

•

All medications the child is taking.

•

Immunization records.

•

Any other relevant health information.

42 U.S.C. §671(a).
The Juvenile Act, 42 Pa. C.S. § 6301(b)(1.1).
42 U.S.C. § 675(1)(B); 42 Pa. C.S. §§6301(b)(1.1), 6351(f)(2); 55 Pa. Code §§3130.31(3), 3130.34(4), 3130.38,
3130.61, 3130.67, 3700.39, 3700.51.
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In addition, all children in agency custody are eligible for the federal Medicaid program,
which is called M edical Assistance (MA ) in Pennsylvania. As MA re cipients, children from birth to
their 21st birthday are entitled to comprehensive health care according to EPSDT guidelines
(Early Periodic Screening, Diagnosis a nd Treatm ent). Under EPSDT, children are entitled to:
•

Periodic screening examinations. These include a physical examination, laboratory tests, and
assessments to identify mental health problems and disorders, and developmental delays or
disorders such as mental retardation.

•

All medically necessary follow-up care that the child needs to:
•

correct a condition discovered during the screens; OR

•

lessen the condition’s effects; OR

•

achieve and maintain maximum functional capacity to perform daily functions.

See page 238 for additional information on EPSDT.

Medical Assistance (MA) is the most comprehensive program through which children can
obtain health services as it pays for all medically necessary treatment for enrolled children. Some
counties still provide MA through the traditional fee-for-service system. However, many
Pennsylvania counties currently provide MA through a managed care system named
HealthChoices. Under the HealthChoices managed care system, the Pennsylvania Department of
Public We lfare contracts with physical health and behavioral health manage d care organizations –
PH -MCO s and BH -MCO s – to provide treatment and services to MA recipients in certain counties.
MA recipients in HealthChoices counties must select among network providers to obtain physical
and behavioral health services

What is comprehensive health care for children in foster care?

As explained above, the law requires that children in foster ca re receive comprehensive
health care services to address their physica l, dental, developmental, m ental and em otional health
needs. However, the laws and regulations do not provide sufficient detail regarding what these
services sh ould include , nor d o the y take into acco unt the m edical com plexity of the health care
needs of children in foster care as documented by national and local studies. To redress this gap,
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the following section presents the basic standards necessary to ensure the healthy development of
children in foster care. Th ese guidelines were developed by pediatric health care professionals
with expertise in treating children in the fo ster care system.

PHYSICAL HEALTH

Each child in foster care should have an identified primary health care provider and medical
ho me.

Prim ary C are service s provide continuous preventive health care, including well-child visits
(“check-ups”) for screening and evaluations, immunizations, and guidance for the child and
caregiver to enhance health and development. The primary care professional creates a medical
home where children receive care for acute and chronic illness, coordination of medical
subspecialty care, and where information on health history, service s and insurance coverage is
housed. It is crucial that children in foster care have a medical home because they are a m edically
complex population with high rates of chronic illness, infectious disease, developmental and
behavioral health needs. Multiple changes in homes, caregivers, and caseworkers also increase
their need for a consistent health care provide r who will get to know them well. All of the ir health
care services (routine preventive, a cute illness, chronic illness) should be available at one site.

Although current state regulations
require the evaluation to take place within 60
days of placement, more stringent practice is

JLC recommends that children have a
comprehensive health evaluation within 30 days of
placement in foster care.

warranted. T oo many childre n in fo ster care
have undiagn osed and unm et he alth care
needs. 40 By failing to identify and document such conditions, these children are at risk for medical
crises.

A comprehensive health evaluation includes a review of all available data and medical
history about the child, a physical examination, and screenings to identify medical, developmental
40

U.S. General Accounting Office (1995). Foster Care: Health Needs of Many Young Children Are Unknown and
Unmet (GAO/HEHS-95-114). Washington, D.C.
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and/or m ental health problems tha t requ ire attention. Based on this inform ation, the health care
professional de velops an individualized treatm ent plan. To do this well, the h ealth care
professional relies on the child w elfare professional to pro vide informatio n on past medical history,
which in turn depends on the release of medical records.

Each child should receive on-going primary health care in accordance with EPSDT
standards.

Under the EPSDT periodicity schedule, children must receive EPSDT exams at the
following specified intervals:

•

Infants: Due to their rapid growth and greater vulnerab ility, infants have the most intensive
schedule, requiring EPSDT exams at birth, 2, 4, 6, 9, and 12 months of age

•

Toddlers: 15 and 18 months of age

•

From 2 – 5 years: Exams every year

•

From 6 – 21 years: Exams are recommended every two years by EPSDT . But as noted above,
Pennsylvania state foster care regulations require annual examinations

EPSDT exams must include:
•

an unclothed physical exam

•

evaluation of hearing and vision

•

immunizations

•

laboratory tests (including tests for anemia and lead)

•

mental health and developmental screenings

HIV testing shou ld b e con sidere d o n a case-by-case basis for each child in substitute care .

Ch ildren and adolescents in foster care, just as those who are not in care, m ay acquire HIV
infection as a consequence of many factors:
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•

Pe rinatal transmission during birth

•

Se xual abuse/sexual assault

•

Drug abuse with unclean hypodermic needles

•

Un protected sexual activity
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Many children who have HIV will not have ANY symptoms for 3 to 10 years following
infection. Cu rren tly me dications are available to treat children with HIV infection, which can greatly
extend their lives and improve their health. HIV testing should be strongly considered for ALL
children in substitute care with one or more risk factors, because HIV is uniformly fatal when
undiagnosed and untreated. The court should review a child’s FSP with this in mind.

The HIV test is not considered a routine test, and separate consent from the child’s legal
guardian must be obtained to perform HIV testing. See page 248 on obtaining consent.

Re productive health must be addressed for all app ropriate you th in foster place ment.

The sexual health of adolescents in foster placement often is influenced by their histories of
abuse and neglect. Many teens in care have been sexually abused or sexually assaulted, and
these experiences place the m at risk for early sexua l activity and high-risk behavior. Reproductive
health inte rventio ns for teens in foster placem ent also should be sensitive to th e issues of gay,
lesbian, bisexual and transgender teens. Parent/guardian consent is NOT required for
reproductive health visits or services. See pages 244-250 on consent and information-sharing
issues. See also, pages 215- 220 on issues related to specific health care needs of older youth
and Part Three on the rights of dependent older youth.

Ch ronic medical conditions m ay req uire spec ialty care.

If the primary health care provider identifies a health problem during the EPSDT exam, the
child may be referred to a medical specialist and/or allied health specialist, who may be located
elsewhere. Specialty care providers include neurologists, ophthalmologists, orthopedic specialists,
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allergists, and numerous others. The specialist will conduct additional evaluations and may
provide necessary treatm ent and/or make referrals to other physicia ns or to allied health
professionals. Children with chronic illnesses or developmental disorders often have these
conditions monitored by specialty care providers, while their primary care needs for preventive and
routine care, hea lth guidan ce and trea tme nt of acute illne ss c ontinue to be met by the primary care
provider. Ch ildren in foster care have much higher ra tes of chronic conditions and need continuity
in terms of the specialists who care for their often complex conditions. Thus, when children who
chan ge placements change primary health care p roviders, it is essen tial that they continue to have
follow-up visits with the various medical specialists who mon itor their conditions.

DENTAL HEALTH

Every child in fos ter c are shou ld h ave an id entified dentis t.

Dental decay is epidemic among children in foster placement. The oral exam also can
reveal evidence of abuse. The consequences of poor dental health include an inability to eat or
speak well, gum and facial infections, pain, and poor self-image. Dental services are covered
under EPSD T and MA . Although MA will not pay for routine examinations until the child is 3 yearsold, any sign of de ntal decay, especially “baby bottle caries” where the fron t teeth are obviously
decayed, are covered at any age, due to the
urgent need for intervention.

Some medical conditions which entitle infants
and toddlers to early intervention services:
EARLY INTERVENTION SERVICES FOR
INFANTS AND TODDLERS

ALL children birth through age two should be
referred for a developmental assessment
w ithin on e m on th o f en terin g fo ster ca re.

Ch ildren in foster care have extrem ely
high rates of developmental delays and physical

• Autism
• Blindness/severe vision impairment
• Deafness/hearing impairment
• Chromosomal conditions (i.e., Downs Syndrome
and Fragile X Syndrome)
• Epilepsy
• Failure to Thrive
• Low birth weight
• Fetal Alcohol Syndrome
• Microcephaly
• Cerebral Palsy
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disabilities. Many young children in foster care need specialized interventions to address these
conditions. Under federal and state law, eligible children with disabilities from birth through age 2
are entitled to Early Intervention services.41 Young children who have developmental
disabilities and delays, or physical or mental conditions likely to result in delays, can
receive services through the Early Intervention P rogram of the federal Ind ividu als w ith
Disabilities Education Ac t (IDEA). See pages 268-269. Eligible infants and toddlers include
those who expe rience a de lay in their physica l, commu nication, cogn itive, social-em otional, selfhelp and/or motor development. Infants and toddlers whose diagnosed physical or mental
conditions have a high probability of resulting in developm ental delays also are eligible.

Early intervention services have been shown to improve children’s functional abilities and
outcomes, regardless of whether their delays are due to medical conditions or to the extreme
deprivation associated with neglect. All children entering foster care should receive a
developmental assessment, with re-evaluations conducted for eligible children and those in “at-risk
tracking” (see below) every six months until the child is 3 and every two years thereafter until the
child begins elementary school.

Early Intervention services
for infants and toddlers:

Children with mental retardation who are ages 3
and older should be registered with the mental
retardation system.

Children who are registered in the
mental retardation system are entitled to various
supports and services, including supports
coordination (case manag ement). Once
registered, a child in foster care also may be
eligible for Family Driven Support Services
(FDSS), which include such supports as respite,
family aid and recreation. The following
documents are needed to register the child:

41

•
•
•
•
•
•
•
•
•
•
•
•
•
•

Assistive Technology Services
Audiology
Family Training, Counseling and Support
Health Services
Medical Services for Diagnosis and Evaluation
Nursing Services
Nutrition Services
Occupational Therapy
Physical Therapy
Psychological Services
Service Coordination
Special Instruction
Speech-Language Pathology
Transportation and Vision Services

20 U.S.C. § 1431 et seq.; 34 C.F.R. Part 303; 11 P.S. § 875-101; 55 Pa. Code Chapters 4225 and 4226.
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•

A p sychological eva luation that indicates an IQ below 70. For children under the age of 6 , a
physician’s note or an evaluation indicating a 50% delay in the cognitive area is acceptable.

•

A physical evalua tion (conducted within the last year).

•

A n otice of MA e ligibility.

If the child d oes not h ave M A, the cou rt sh ou ld o rde r the agency to reg ister the child .

BEHAVIORAL HEALTH

Ch ildren placed in foster care have experienced real trauma and dramatic disruption in their
lives and critical relationships. Resea rch indicates that up to 80% of children in foster care have
significant developmental or mental health problems, compared to 25% of children in the general
population. Although placement in substitute care may be necessary to ensure their safety and
well-being, it also m ay contribute to their em otional difficulties by disrupting their bonds with family
mem bers, friends and com munities.42 Additional placement changes can further disrupt the
formation of important emotional attachments and intensify stress and anxiety for the child.

Youth in the foster care system are covered by Medicaid and can receive inpatient and
outpatient mental health treatm ent depending on their needs. In addition, B ehavioral He alth
Rehabilitation Services, which are commonly known as “wraparound services,” are another
entitlement available to MA-eligible children under the age of 21. These services are designed for
children with emotional and behavioral disorders. Services are provided in such locations as the
child’s hom e and in schoo l in order to prevent the child from being placed in a m ore restrictive
environm ent, such as a long-term residential treatment facility or ps ychiatric hospital. A
wraparound plan ca n includ e a va riety of services , including but not limited to therapeutic staff
support (TSS) to work one-on-one with the child in the child’s environment, a behavioral specialist
consulta nt to develop a behavior managem ent pla n for the child, a nd mobile th erapy.

42

American Academy of Child & Adolescent Psychiatry (2001). Psychiatric Care of Children in the Foster Care
System. Policy Statement. Washington, D.C.
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Indications for a Comprehensive Mental Health and Substance Abuse Assessment
•
•
•
•
•
•
•
•
•

History of mental health and/or substance abuse in child and/or family
The appearance of extreme, or minor but prolonged, emotional or behavioral problems
Staff or foster family concerns that there are mental health/behavioral problems
Staff or foster family concerns that the child may be using alcohol, drugs, or inhaling toxic fumes to get high
Results of an initial mental health/substance abuse screening indicate clinical levels of emotional/behavioral
problems
Children suffering from the trauma of sexual abuse and exploitation
Children who “act out” by exhibiting inappropriate sexual behaviors
Children struggling with emotional issues related to their sexual identity or sexual orientation
Other indications that require a formal behavioral health assessment to rule out a significant problem, or to
initiate intervention planning and treatment

An initial mental health and substance abuse screening must be c onducted w ithin 24 -hou rs
of the child's placement.

This screening should rely on published screening instruments and behavior checklists
available to county children and youth workers and foster care agency case m anagers and staff.
These screening tools supplement other indications to de termine the n eed for a com prehensive
mental health and substance abuse assessment. This screening also can be conducted as part of
the c hild's health exa mination upon entry into care, since m ental health screens are a mandatory
componen t of EPSDT exam s.

Children should be referred for a comprehensive mental health and substance abuse
evaluatio n w ithin 60 days o f pla cement, or soon er d ependin g o n th e severity of th e child ’s
and fa mily’s n eeds.

Children should be referred for a comprehensive evaluation when:

•

their initial screening indicates problems OR

•

they score in the clinical range on published measures or checklists OR

•

they meet any of the criteria set forth above: Indications for a Co mprehensive M ental H ealth
and S ubstance A buse Assessment.
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All children entering foster ca re sh ould receive this com prehensive evaluation. However,
currently the Comm onwealth does not have the resources for universal mental health evaluations
of children in foster care. Children already in placem ent should be referred for a com prehensive
mental health and substance abuse evaluation if they meet any of the criteria listed in the box on
page 243 and have not received such an evaluation in the past six months.

No te tha t ma ny children entering or alread y in the foster ca re system have had one or mo re
behavioral health evaluations by the time the court is asked to intervene. Yet few of these children
actually receive the recommended services. It is crucial for court personnel to determine first if the
child has received an assessment within the past six months. If not, a comprehensive behavioral
health and substance abuse assessment should be obtained. Informed consent, including the
consent to share information regarding the evaluation with mental health and substance abuse
treatment providers, should be obtained for this evaluation (see pages 244-250 regarding consent
and confidentiality issues). If assessments were conducted within the past six m onths, the results
should be obtained and recommended services implemented.

CONSENT AND INFORMATION SHARING ISSUES

Delays in obtaining consent for evaluations and services, and for the release of medical
records, pose a significant barrier to children in foster care who need medical treatment. This
section briefly outlines the laws and regulations pertaining to consent to treatment and informationsharing as they affect children in foster care. For a comprehensive discussion of these laws, as
well as legal citations to the information presented below, the reader is referred to Co nsent to
Tre atm ent and C onfidentiality Provisions Affecting M inors in Pe nnsylvania (L. Rosado, 20 02),
which can be downloaded from Juvenile Law C enter's website at www.jlc.org . The website also
provides updates.
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AUTHORIZING EVALUATIONS AND TESTS

The juvenile court may o rde r evaluatio n and /or trea tment.

In an ongoing dependency case, the juvenile court may order a physical or mental
exam ination of th e m inor, and m ay also order m edical or surgical treatment of a minor who is
suffering a serious physical condition or illness which, in the opinion of a physician, requires
prompt treatment. The court may order the treatment even if the parent, guardian or custodian has
not been given notice of the pending hearing, is not available, or without good cause informs the
court that he or she does not consent to the treatment.

In some circumstances, the agency may authorize evaluation and treatment for children
com mitted to its custo dy.

W hen a child is in the agency’s le gal custody, the C om monwealth's Departm ent of P ublic
W elfare (DPW ) regulations come into play. Regulations governing children and youth agencies,
private foster care agencies, foster families, and child residential facilities distinguish between
routine versus non-routine medical and dental examinations and treatment for purposes of
consent. The regulations do not define routine and non-routine treatment but instead offer
examples of each.

W hen the minor has been involu nta rily rem oved from the home and is in the agency’s
lega l custody, but pa rental rights ha ve not be en term inated, the agency caseworker can authorize
routine exam ination and treatm ent for th e m inor; the consent of th e parent/guardian is not needed.
However, the minor’s parent or legal guardian must still give prior written consent to each instance
of non-routine examination or treatment for the minor. Again, if the parent/guardian does not
consent or cannot be located, a court order must be obtained.

The following are examples of routine matters for which consent is not required:
•

W ell child visits and health exams
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•

De ntal care

•

Vision a nd hearing care

•

Immunizations

•

Treatment for injuries and illnesses

The following are examples of non-routine matters for which consent is required:
•

Non-emergency (elective) surgery, including non-emergency surgeries for a medical condition

•

Co sm etic surgery

•

Experimental procedures or treatment

W hen the agen cy has custody of a minor for whom a de cree of termination of parental
rights has been entered, the agency can consent to all major medical, psychiatric and surgical
treatment for the minor.

The law permits m ino rs to consent to vario us health care te stin g and trea tment.

The law permits minors – defined as persons under the age of 18 -- to consent to a wide
variety of medical testing, treatment and health services without parental consent, if the minor is
capable o f giving his/her con sent. Fo r example, m inors can consent to testing and trea tme nt for a
long list of w hat are known as “reportable diseases.” If a m inor in fo ster care is not sufficie ntly
mature to give consent, then the consent of the minor’s parent/guardian or a court order must be
obtained. Set forth below are those health services for which the law permits minors, including
minors in foster care, to consent.

43

Co urts and child w elfare professionals s hould fam iliarize themselves w ith the law s as to
when m inors can consent to their own health care as compared to when parental consent
must be ob tain ed.

43

In addition, minors who have graduated from high school, been married and/or have been pregnant can consent to
all medical, dental, and health services for themselves, with the exception of abortion.
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MENTAL HEALTH EVALUATION AND TREATMENT

Minors 14 years and older. A minor who is 14 years of age or older may consent to both
voluntary inpatient and outpatient m ental health evaluation and treatm ent.

With respect to volun tary inp atient treatment, the consent of the mino r’s
paren t/gu ard ian is not v alid. If a parent/guardian or third-party (i.e., the agency) wants to obtain
inpatient treatment for a non-consenting minor who is 14 years or older, they must pursue an
invo luntary com mitment through the courts as per the M ental H ealth Procedures Act.

With respect to voluntary outpatient treatment, a DPW bulletin advises that either the
mino r or the mino r’s p are nts can lawfully pro vide con sent. W hen a parent/guardian consents
to outpatient care on behalf of a non-consenting minor in this age group, and the parent is still ab le
to “present” the youth fo r treatment, DP W advise s that the m ental health provider make efforts to
engage the youth in treatment.

Minors under the age of 14. The parent/guardian of a minor under the age of 14 must
give consent to both voluntary inpatient and outpatient evaluation and treatment. Absent parental
consent, a court order m ust be sought.

SUBSTANCE ABUSE EVALUATION AND TREATMENT

Minors can consent to medical care and counseling related to the diagnosis or treatment of
a substance abuse problem. Th ere is no age limit for giving consent to substance abuse treatment.
A provider may treat a minor who has consented to treatment if the provider determines that the
consent is “knowing and voluntary.”
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REPRODUCTIVE HEALTH

Pregnancy Testing, Prenatal Care and Contraception.

An y minor can consent to testing for p regnancy, as well as medical and health services to
treat pregnancy, including all prenatal care. Th is does not include abortion. See below. The law
also perm its m inors to obtain contraception (birth control) without parental consent.

Abortions.

W hen a minor wants to obtain an abortion, the provider must obtain the informed written
consent of the minor a nd one of her parents or legal gua rdian s. If the pregnant minor's parents a re
divorced, the consent of the custodial parent is sufficient. If the pregnancy is the result of incest by
the minor's fath er, the minor ne ed only obtain consent from her moth er. If neith er the minor's
parent nor legal guardian is available to the physician in a reasonable period of time, the consent
of an adult person standing in loco parentis is sufficient. Note that w hen the agency places a
child with foster parents, the foster parents do not stand in lo co paren tis to the child. Nor
does the agency stand in lo co paren tis if parental rights have not been terminated. W ithout
consent of a parent/guardian or an adult standing in loco parentis, there are two circumstances in
which a minor can obtain a non-emergency abortion in Pennsylvania:

•

The minor is emancipated OR

•

The minor has received authorization from the Court of Common Pleas in the
judicial district either where she resides or where she seeks to have the abortion
performed.

Sexually Transmitted Diseases, Including HIV/AIDS.
A m inor can consent to testing and treatm ent for any venereal or Sexually Transmitted
Disease (STD). These include but are not limited to HIV and AIDS, chlamydia, gonorrhea, and
syphilis.
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If a provider recommends HIV testing for a minor in foster care who is not capable of giving
consent (i.e., an infant or toddler), written consent from the child’s parent/guardian or a court order
must be obtained.

INFORMATION SHARING

Children and youth agencies and private foster care agencies may share certain information
in th e child ’s case re cord w ith th e child ’s health care pro viders .

For children who are in the legal custody of a county agency, the caseworker may disclose
information about the child from the child’s family case record to health care providers without
obtaining prior written consent. The caseworker may only disclose that information needed by the
child's health care providers to carry out their responsibilities in serving the child. Similarly, the
child's foster care placement agency caseworker may disclose otherwise confidential information
about the child in the case records to the child's health care providers to the extent that the
information is needed by the providers to carry out their responsibilities. Prior written consent is
never needed to disclose information to health care providers in emergencies when the child is at
risk of serious harm or death.

The county agency may also share pertinent health information with the child’s foster
paren ts.

According to state regulations, foster families are to be provided with information from a
child's case record "w hich is necessary to protect the child's h ealth and safety." A lthough there is
no reg ulation tha t explicitly au tho rizes a foster pa rent to disclose health information to the child's
current h ealth care provider, the autho rity for su ch disclosure is im plicit in the foster pa rent's
responsibility to protect the child's health. Moreover, as a matter of practice, private agencies
enter into agreem ents with their fo ster parents that require fo ster parents to escort children to
routine medical exa minations where disclosure of p ertinent health information would occur.
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DPW guidelines govern the disclosure of information about children in foster care by the
HealthChoices MCOs to child w elfare professionals.

The Department of Public Welfare has established guidelines for the release of patient
information by the He althCh oices MC Os to agencies which and individu als who care for c hildren in
the child w elfare system. MCOs m ay re lease limited informatio n about a child, in cluding th e child 's
member number, assigned primary care physician, and assigned dentist, only to the following:

•

County children and youth agency with legal custody of the child.

•

Private agency providing placement for the child.

•

Ch ild's foster parents or kinship caregivers.

•

Attorney representing the child and/or court appointed special advocate.

For a list of resources relating to health care and dependent children, see Appendix B.
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Part IV
Section Two
THE RIGHTS OF DEPENDENT CHILDREN TO EDUCATION 44

Dependent children, whether living at home or in placement, or children otherwise living
away fro m their birth fam ilies, frequently encounter pro blems in obtaining appropriate public
education and special education.

National data reveals that many youth aging out of foster care experience poor educational
outcomes. See Blome, W .W ., W hat Ha ppens to Foster Kid s: Educational Experiences of a
Ra ndom Sa mp le of Foster Care Yo uth and a Ma tched Sa mp le of No n-F oster Y outh, 14 C HILD AND
A DOLESCENT S OCIAL W ORK J OURNAL 41-53 (1997). Th e unique barriers that foster children face to
prompt school enrollm ent and receipt of an appropriate education contribute to these poor results.
For example, when children change placements and thus schools frequently, problems arise,
including delays in enrollme nt and records transfer a s well as loss of school days. Difficu lty in
obtaining parental consent delays access to service s, particularly disability relate d services. T his
situation is complicated in Pennsylvania by the lack of uniform statewide protocols for enrollment
and transfer of records.45 Youth in foster care are often more likely to be placed in the most
restrictive educational placements and also are often not appropriately identified for special
education services.
44

This section of the Deskbook has been prepared, in the main, by the Education Law Center (ELC). ELC is a nonprofit education advocacy organization dedicated to ensuring that all of Pennsylvania's children have access to a
quality public education. ELC has lawyers and paralegals on staff. You can call them with questions on legal issues.
(215) 238-6970 or (412) 391-5225. ELC offices are located in Philadelphia, Pittsburgh, and Harrisburg. ELC also
operates the Pennsylvania School Reform Network (PSRN), which provides timely information on and promotes
important school reform that will help PA’s most vulnerable and at risk students. ELC publishes manuals and “fact
sheets” on education law that are available on the Internet at no charge – www.elc-pa.org. The website contains the
text of the laws, regulations, and policy directives referred to in this section. ELC also provides training opportunities
for families and professionals, and represents parents and children in selected lawsuits that seek important education
reforms.
45
ELC and other advocacy groups have been lobbying for changes in state law that would set uniform, statewide
requirements and timelines for enrollment. In 2004, the State Board of Education unanimously approved proposed
regulations that would establish a uniform timetable for school districts to process their enrollment paperwork,
including for nonresident children who live in institutions or foster homes. The proposed rules would require that
schools enroll children no later than five business days after receipt of an application and documentation such as
proof of age and immunization records. The proposed rules would also require the school that the child previously
attended to forward the child’s records to the new school within five business days of receiving a request for records.
Before the new regulations can go into effect, they must undergo review by the state House and Senate education
committees, the Attorney General’s office and the Independent Regulatory Review Commission, a process that can
take up to one year. To track the progress of these proposed regulations, you may consult ELC’s website at
www.elc-pa.org.
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The consequences to youth can be severe. As researchers have noted, given the current
econom y “a G ED only is insufficient and may be a deterre nt to stable em ployment, and by itself, a
high school diploma no longer assures employment beyond a poverty level wage.” E.V. Mech,
Foster Youth in Transition: Research Perspectives on Preparation for Independent Living, 73 C HILD
W ELFARE 614, 606-623 (1994). Thus, ensuring that youth in care receive appropriate educational
service s is crucial to prom oting a successful transition.

The county children and youth agency is responsible for securing appropriate educational
services for ch ildren committed to its custod y.46 Family service plans must include a record of the
names and addresses of the child’s school/educational providers, the child’s grade level, his or her
complete school record, the child’s physical, mental or emotional disabilities, if any, and any other
relevant educational information. This information must be reviewed and updated each time a
child changes placement, and provided to the child’s n ew foster care provide r to ensure continuity
of care. 42 U.S.C. §675(1)(B); 55 Pa. Code §3130.67.

Children who live apart from their families or in non-traditional settings encounter problems
getting education for many different reasons. Some o f the problems are structural – a child is a
resident of the school district in which his or her parents reside, and a “non-resident” of any other
school district. Although non-residen t students, such as children in foster care wh ose p arents live
in another district, can usually attend school where they live, the rules can be complicated and
confu sing. And then there are logistica l and practical imp ediments. For example, school districts
sometimes expect a birth parent – who may or may not be readily available – to enroll the child and
give needed information. Some school officials view children in substitute care as potential
troublemakers and may resist their enrollment. Even when school authorities are cooperative and
welcoming, when children move frequently, records can become hard to locate and transfer, and
normal enrollme nt procedures can cause delays. By clearly explaining what rules apply, this
manual will help eliminate or reduce these barriers.

46

When parental rights have not been terminated, parents retain the right to participate in making educational
decisions and often still need to give their consent with respect to special education services. Please see the next
section for more information on the rights of children in foster care who require special education services, and who is
responsible for securing such services.
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This section fo cuses on issues of p articular concern for d ependent children, and particularly
those living apart from their families.47 The specific topics discussed below are:

•

The basic structure of public education.

•

School enrollment requirements.

•

Com pulsory education and truancy laws.

•

The rights of children in substitute care including residential or other group placements.

•

Children living with relatives or family friends.

•

Special education and early intervention for children with disabilities.

•

Eman cipated minors.

I. The Structure of the Public Education System

Children and youth receive public education and related services in Pennsylvania through
501 local school districts an d 29 Inte rmediate U nits. School districts operate pu blic elementary
and secondary schools, from kindergarten or firs t grade through high school. Most school districts
are governed by a local board of school directors, who are usually elected by the public; these
school boards set local policy. Each local board employs som eone to run the school district,
usually a school superintendent. Principals are employed by the superintendent to operate each
school in the district. A slightly different administrative system operates in Philadelphia, where the
state and city share governing a utho rity over local school ope rations thro ugh a School Reform
Comm ission with appointed membership.

Intermediate Units (IUs) are regional entities that offer a wide variety of education and
special education programs and service s to children in the districts they serve. IUs also usually
provide preschool early intervention services for children with disabilities from age three through
kindergarten or first grade. Each IU is led by an executive director and is governed by a board of
directors composed of school board members from school districts in the region.

47

ELC has numerous publications relating to education. Many are posted at www.elc-pa.org.
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Children under the age of three with developmental delays or physical or mental
disabilities that are likely to result in developmental delays are eligible to receive services and
supports through Pennsylvania’s Infants and Toddlers Early Intervention Program. The Infants and
Toddlers Program is administered at the state level by the Office of Mental Retardation in the PA
Department of Public Welfare (DPW ). At the local level, services are provided to eligible children
by the Mental Health/Mental Retardation (MH/MR) Office in each county. Through the Infants and
Toddlers Program, young children with disabilities receive developmental and other services, and
their families receive services and supports needed to enhance their children’s developmental and
educational growth.

The Sta te B oard of Education, with most mem bers appointed by the G overnor, adopts
regulations that interpret the state’s education statutes. The Pennsylvania Department of
Education (PDE) publishes Basic Education Circulars (BECs), advisory instructions to local school
districts and intermediate units. Copies of all of PDE’s current BECs can be downloaded from
EL C’s website, www.elc-pa.org.

Judges should also be aware of these other components of the education system:
•

Kindergarten classes are not required in every school district. However, once a district
decides to operate kindergarten classes, it must follow all general and special education laws
and regulations. Kindergarten classes may operate for as little as two and one-half hours per
day.

•

Alternative schools for students with significant discipline problems are operated by school
districts. Th ere are 624 alternative schools in the state. Some alternative schools offer quality
programs of instruction and behavior support, but some are very poor and offer mostly
“seatwork.”

•

Area V ocatio nal Technical S choo ls (AVTs), also called Career and Technology Centers or
Technical Schools, are operated either by a school district or a group of school districts to
provide career and technical education services to local students. Eighty AVTs operate in the
state, with 15 full-time programs and 65 part-time programs (where students attend their home
high sch ool for ac adem ic classe s).
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Charter schools are inde pendent pub lic sch ools established and operated u nder a “cha rter”
from the local school boa rd. 96 charter schools currently operate in the s tate, including “cyber”
charters that operate via th e Internet.

II. School Attendance

When are children entitled to attend public school where they live? 24 P.S. §§ 13-1301 and
13-1302
In general, Pennsylvania children between the ages of 6 and 21 are entitled to attend
school in the school district in which their parents live. 24 P.S. §§13-1301 and 13-1302. Although
not mandatory, m ost school districts in PA operate at least part-tim e kindergarten program .
Younger children with disabilities or developmental delays are entitled to “early intervention
service s” fro m appropriate early intervention agencies. PA re gulations state that: “N o student shall
be denied access to a free and full public education on account of race, religion, sex, national
origin, or handicaps.” 22 Pa . Co de §12.4.

“Non-resident” children, such as children placed with foster parents or in group homes or
other residential facilities outside their birth parents’ districts, also have the right to attend school
where they live, and to receive n ecessary education and special education service s there.

Ch ildren living with pre-a doptive parents are also entitled to attend school where they live.
Se e, 22 P a. C ode §11.19.

W hat do cuments are require d to enroll a
stu dent, in cludin g a depend ent ch ild, in
school?

The PA Department of Education (PDE)
has new rules that will ma ke it easier for all

The children and youth agency is required to
consider proximity to the youth’s current school
when seeking a foster care placement. 55 Pa.
Code '3130.67(b)(2)(iv). The court should inquire
into whether the agency has explored placements
that would allow school continuity.

children to enroll in school. In a BEC entitled
“Enrollment of Students,” PDE set out the rules for enrolling students, including students in foster
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care. DPW issued a companion Bulletin to inform county and private children and youth agencies
about the new enrollment procedures.48 W ithin a few months, state regulations will be finalized
that codify and expand on these requirements. 49 Th e B EC says that only the fo llowing documents
can be required as a condition of enrollm ent:
•

Proo f of residency in the school district. Acceptable documentation includes a utility bill, rental
lease, or bank account showing the residential address of the child’s p arent or guardian.

•

Proof of the child's age (examples of acceptable documentation include a birth certificate,
baptismal certificate or transcript of the record of baptism duly certified and showing the date of
birth, notarized statement from the parents indicating the date of birth, duly attested transcript
of th e birth certificate, or duly certified transcript of b irth).

•

Official m edica l records of immunization, certificate of immunization, or assurance from the
form er sc hool district or a medical office that the required im munizations have been done (or a
required series begun) with a record to be sent as soon as possible. Immunization shall not be
required for any child if a physician provides a written statement that immunization may be
detrimental to the health of th e child. 24 P.S . §1303a(c). Im munization is also not required if
the parent or guardian objects in writing based on religious grounds or on the basis of a strong
moral or ethical conviction similar to a religious belief. 24 P.S. §1303a(d). School officials may
admit students who have received at least one dose of each of the immunization antigens
required by state law and allow such students up to eight months to complete the remaining
doses while they attend school. 28 P a. C ode §23.83 and §23.85(e); E nrollme nt of Students
BE C.

•

Co mpletion of a written “P arent R egistration Sta tem ent” about “whether the pupil was or is
presently suspended or expelled from any public or private school of this Commonwealth or
any other state for an act or offense involving weapons, alcohol or drugs or for the willful
infliction of injury to anothe r person or for any act of violence com mitted on school prop erty.”
24 P.S. §1304-A(a). The written statement must be completed by “the parent, guardian or
other person having control or charge of a student.” 24 P .S. §1304-A(a). T he statem ent “shall
include the name of the school from which the student was expelled or suspended for the
above-listed re asons with the dates o f exp ulsion or sus pension a nd shall be maintained as part
of the student's disciplinary record.” 24 P.S. §1304-A(a). Caseworkers or caretakers may not
48

That Bulletin, entitled “Enrollment of Students,” is posted at www.elc-pa.org.
It is expected that the proposed regulation, an amendment to 22 Pa. Code Chapter 11.11, will be in effect in a few
months. A copy of the proposed Chapter 11, which was adopted in final form by the State Board of Education in
January, 2004, is posted at www.elc-pa.org .
49
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be certain whether the child has a disciplinary record invo lving the specific acts listed in this
statutory requirement. If you are unsure about this information, you may write in the required
statem ent that you are giving inform ation “to the best of my knowledge.”
In addition to the above, the school district registration form can request basic information
such as :
1.

The name, address, and telephone num ber of p arents, guardians, or resident adults with
whom the student is living;

2.

The addresses and telephone numbers of other emergency contacts; and

3.

Info rmation about schools formerly attended by the child.

The documents an d information listed above are

The school district cannot require
foster children to produce:

all that a school district can demand as a
condition of enrolling a student. The BEC
recom mends that a student be enrolled and in
attendance within ten (10) business days of the
school district’s receipt of these documents.50

W hat are the rule s on transfer of a stud ent’s

•
•
•
•

the child’s Social Security number
picture identification
the child’s visa or immigration documents
the Juvenile Court Order placing the child or
other court records
• guardianship papers
• the reason why the child was removed from
his or her birth family

education records to the new school
district? 24 P.S. §13 -1305-A

A foster child can be enrolled in school by his or
her foster parent or caseworker.

W hen a student enrolls in a new school district,
that school district is required to request a certified copy of the student’s disciplinary record from
the school the student previou sly attended. 24 P .S. §13-1305-A. “T he sending school entity shall
have ten (10) days fro m rece ipt of the request to supply a certified copy of the stud ent's disciplinary
record.” 24 P.S . §13-1305-A . Again, the school district cannot refuse to admit the student while it
makes this request and waits for the records to arrive; however, it can require as a condition of
enrollment that a sworn “Parent Registration S tatem ent” rega rding the s tude nt’s discipline history
be submitted. (See page 256.) School districts should also request copies of other student
records from the school previously attended by the student, including academic records,

50

The proposed state regulation states that a student should normally be enrolled the next business day, but no later
than 5 business days from the school district’s receipt of the records. Proposed 22 Pa Code §11.11(b).

Juvenile Law Center - PA Judicial Deskbook, 4th edition

258

attendance records, and any IEP and other special education records.51 Again, the enrolling
school district cannot keep the student out of school pending receipt of these records.52

What happens w hen a school district does not follow these enrollment rules?

The Pe nnsylvania De partment of E ducation (PD E) h as established a “com plaint” process to
resolve student enrollment problems. This process is described in the “Enrollment of Students”
BEC. Any person attempting to enroll the child, or the school district, may bring an enrollment
dispute to PDE’s “School Services Unit” at the Office of Elementary and Secondary Education:
Pennsylvania Department of Education
333 Market Street
Harrisburg, PA 17126-0333
Phone: (717) 783-3750

A complaint can be made by an initial phone call, and followed up by a letter explaining the
situation. If the school district does not enroll the student, PDE will fax a letter to the district within
five (5) business/school days afte r receivin g the written complaint to request the school district’s
official position; the school district will have five (5) business/school days to respond. If the school
district refuses to enroll the student or does not respond, the complaint and response from the
school district will be forwarded to the PDE Office of Chief Counsel. The Office of Chief Counsel
and the D eputy Secretary for E lem entary/Secondary Education will determ ine if the school district’s
failure to enroll the student is valid. If not, the Deputy Secretary will determine what additional
measures may be necessary to assure enrollm ent.

At what age can a child begin receiving education services, and how long can he or she
continue to attend public school? 24 P.S. §13-1301, 22 Pa. Code §11.15

In general, children have the right to attend school fro m ages 6 to 21, or until they graduate
from high sch ool. 24 P .S. §13-1301, 22 P a. Code §11.15. A child who turn s twe nty-one (21) yea rs
51

Under the proposed state regulations, the old school district will have ten (10) business days to forward the child’s
education records to the new school district.
52
Parents cannot prevent school districts from exchanging such information, and transfer of these records does not
require parental consent. The new school district must request and the enrolling district must transfer the student
records mentioned in this paragraph.
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during the school term and who has not graduated from high school may continue to attend the
public schools free of charge until the end of the school term. 24 P.S. §13-1301. Younger children
with developmental delays or disabilities are eligible for early intervention services. Specific age
eligibility rules are:

Infants and Toddlers Early Intervention Program for children with disabilities through the
County Mental Health/Mental Retardation (MH/MR) Office. Applicable age: Under age 3.

Early Intervention Preschool Program for children with disabilities, usually through the regional
intermediate unit, but sometim es provide d by a school district or private agency. Applicable age:
Age 3 to kindergarten, or, if the parent ch ooses, un til the ch ild is eligible for 1 st grade.

Kindergarten, when offered through the local public school district. Applicable age: Limits set by
school district, but cannot be less than 4 years before the first day of the school term, nor higher
than sch ool district’s entry age for 1 st grade.

First grade. Applicable age: Set by school district, but unless the school district has adopted a
policy for early admission, the minimum age for admitting a child into the first grade (called the age
for “beginners”) cannot be less than five years and seven m onths before Se ptember 1. A child
meeting the minimum age for beginners can attend first grade and cannot be required to attend
kindergarten.

The county children and youth agency must ensure that children in its care are enrolled or
have access to education in com pliance with the Public School Co de, 24 P.S . §§1-101-27-2702.
See 55 Pa. Code §130.87(a). If the youth is beyond the age of compulsory school attendance, the
agency must ensure that the youth has the opportunity to obtain career counseling or continuing
education. 55 P a. Code §3130.87(c ).
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When is a child truant from school? 24 P.S. §13-1327

Pennsylvania law mandates that children and youth of “compulsory school age” attend an
education program that meets state standards. 24 P.S. §13-1327. Approved education programs
may include public schools, private schools, or approved home education programs. 53 The
compulsory attendance requirement runs from age 8 to age 17, unless the child begins 1 st grade
earlier. 24 P.S. §13-1326. The major exception is if the student has reached 16 and is “regularly
engaged in any usefu l and lawfu l em ployment or service during the time the public sc hools are in
session.” The student must hold “an employment certificate issued according to law.” 24 P.S.
§13-1330(1). Usually sc hool districts issue these “work papers.”

Both children of compulsory school age and the adults responsible for their care can be
punished if the child does not attend school regularly. School officials m ust report as truant all
children with unexcused absences for more than three days in a row. 24 P.S. §13-1354. Truant
children and their caretakers can be subject to court proceedings, and children can in some
situations be adjudicated “dependent” and custody transferred to a Ch ildren and Youth agency.
For a detailed review of the procedures and penalties that can attach in a truancy situation you can
download ELC’s fact sheet entitled “W hat are the Rules for School Attendance and Truancy” from
www.elc-pa.org. Children who are subject to dependency proceedings as a result of truancy
allegations are entitled to all of the rights that attend such proceedings, including the right to
counsel.

NON-RESIDENT CHILDREN IN FOSTER FAMILY PLACEMENTS

Can “non-resident” children and “emancipated minors” attend school w here they live?

Ch ildren who live w ith foster pa rents in districts other than where their birth parents live are
considered to be “non-residents.” However, as a result of the decision in Nancy M. v. Scanlon,
666 F. Supp. 723 (E.D. Pa. 1987), it is now clear that these children have the same right to attend

53

This section does not cover home schooling issues; if the child is attending an approved home program, the child is
not truant. 24 P.S. §13-1333(d).
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school where they live and to be treated as if they were re sidents of tha t school district for a ll
purposes. 24 P .S. §13-1305(a). S ee also the B EC entitled “En rollm ent of S tudents.”

Some local school officials may mistakenly believe that they have the authority to deny
enrollm ent to fo ster children. Pennsylvania law used to contain a provision giving such authority to
school districts. This outdated provision is still included in the reported statutes at 24 P.S. §131305(b), w hich adds to the confu sion.

EMANCIPATED MINORS

State education law defines an emancipated minor as “a person below the age of 21 who
has chosen to establish a domicile apart from the continued control and support of parents or
guardians.” A minor living with a spouse is em ancipated. Emancipated m inors are entitled to
attend school in “the school district in which the child is then living” reg ardless of wh ere his birth
parents live. 22 Pa . Co de §11.11.

IMMIGRANTS OR FOREIGN VISITORS

It is unconstitutional to deny fre e public education to im migrant children who are not legally
admitted into the United States. The Un ited States Supreme Court decided this issue in the case
of Plyler v. Doe, 457 U.S. 202 (1982). Pennsylvania law complies with this federal case, requiring
sch ool districts to “pro vide free education to ch ildren whose immigration status is not doc um ented.”
See BEC entitled “Foreign Students Eligibility for Enrollment.” Proposed revisions to 22 Pa. Code
Chapter 11, which are expected to be issued in final form shortly, state:

A c hild 's rig ht to be admitted to school m ay not b e conditio ned on th e child 's
immigration status. A school may not inquire regarding the immigration status of a
student as part of the admission process. This provision does not relieve a student
who has obtained an F-1 visa from the student's obligation to pay tuition under
Federal law.
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Proposed 22 Pa. Code §11.11(d ) (em phasis added).

Schools are prohibited from requiring any student or parent to provide a S ocial Security
number or im migration documents. Children must be enrolled and educated regardless of th eir
immigration status, except for students with “F-1” visas, who have more limited entitlements.

NON-RESIDENT CHILDREN LIVING GRATIS WITH RELATIVES OR FAMILY FRIENDS

Sometimes a child is unable to live with his or her parents due to marital separation,
economic, or other reasons. Pursuant to 24 P.S. §13-1302, when a child is living with a relative or
family friend from another school district who is caring for the child “gratis,” the child can attend
school in that district if the fo llowing conditions are m et:

•

Th e child is living with the resident con tinuously, and not just for the s chool term;

•

The resident is willing to assume all personal obligations for the child relative to school
requirements.

•

The public school m ay require the resident of th e district to file:
•

“[A]ppropriate legal documentation [court orders] to show dependency or guardianship;
or

•

A sworn statement that he meets the requirem ents of §1 302; and

•

“[O]ther rea sonable information to substantiate the sworn statem ent” in accordance with
PDE gu idelines.

Other “rea sonable information” m ay include utility bills, em ployment verification, state
identity cards, tax forms, rental leases, insurance form s, and other inform ation verifying the adult’s
residence and responsibility for the child.

Foster families who receive foster care payments cannot meet the “gratis” requirement of
§1302 (but note that children in foster care are entitled to be treated as residents and attend school
under 24 P.S . §13-1305). W hether a child is living “gratis” with relatives or fa mily friends will
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usually depend on the facts of each case. However, children living with residents are “gratis” even
if the resident is receiving pre-adoptive payments, or public benefits such as Supplemental
Security Income or TANF on behalf of the child. 22 Pa. Code §11.19.

Children who meet the requirements of §1302 “shall be entitled to all free school privileges
accorded to resident school children of the district.” T he student will attend the school norm ally
designated for the residence of the relative or family friend “in the same m anner as though such
child were in fact a resident school child of the district.” §1302. Students shall be enrolled and
placement made “the next scheduled school day” after the school receives one of the two
documents liste d above, the information reasonably required to substantiate the sworn statem ent,
and the other standard information required for newly enrolling students. BEC entitled “Education
of C hildren Re siding with An other A dult Oth er T han N atural P arent.”

NON-RESIDENT CHILDREN LIVING IN FACILITIES OR RESIDENTIAL PLACEMENTS

Ch ildren who are placed, either by court order or by their fa mily in a re sidential facility
located away from the child’s fam ily are entitled to attend school in the district in which the fa cility is
located. Examples of such facilities are:
•

Juvenile shelters or residences for dependent children

•

maternity residences

•

drug and alcohol treatm ent cen ters

•

children’s hospitals

•

other agencies or “institutions for the care or training of children or adolescents

22 Pa Code §11.18(a), 24 P.S. §§13-1306 to 13-1310.

The school district in which the children’s facility or institution is located “shall permit any
children who are inmates of such homes, but not legal residents in such district, to attend the
public schools in said district.” 24 P.S. §13-1306(a). “W henever non-resident children attend the
public schools in such district, they shall be furnished proper transportation provided for resident
children.” 24 P .S. §13-1306(b).
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The “1306” or host district is responsible for developing special education programs for
children with disabilities who live in the “children’s institution” in collaboration with the children’s
resident school districts. The School Code also sets out the mechanism by which such children
will be fu nded. See, e.g., 24 P.S. §13-1306, 13-1309.

School attendance is more complicated fo r children in residential facilities w hen their
parents do not live in Pennsylvania. T hese children m ay still atten d school in their “1306” districts if
the children can separately demonstrate that they are residents of Pennsylvania. To do this the
child must show a presence in a Pennsylvania children’s facility or institution, and the parent’s and
child’s in tention for th e child to remain in the fa cility or in the state fo r an indefinite amount of time.
See BEC entitled “Determ ination of Re sidence of Ch ildren Living in PA Institutions.” See also
Steven M. v. Gilhool, 700 F. Supp. 261 (E.D. Pa. 1988) (finding that children cannot be denied
enrollm ent or charged out-of-sta te tuition without individu al consideration of th eir case by the state
and the right to appeal).

Sometimes a child is placed in a children’s institution while the parents reside in PA, and
the whereabouts of the parents later cannot be determ ined. C hildren in this situation are entitled to
the protections of §1 306 and can attend school in the school district in which the institution is
located; the Commonwealth provides funding. 24 P.S. §13-1308, 22 Pa. Code §11.18. The same
rules apply if the child is placed by PA parents who leave the state and abandon the child. 22 Pa.
Code §11.18.

For some children, the institution responsible for their care and the local school district may
agree that the most appropriate education will be provided in a setting outside of th e public
schools. Some institutions obtain state approval to establish their own on-site public or private
schools for th e children in their care. In other situations, the local school syste m or interm ediate
unit provide s appropriate education on the institution’s cam pus.
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ENROLLMENT AND TRANSFER DUE TO DISCIPLINARY ISSUES

Can a new school district refuse to enroll a youth who w as expelled in the former school
district?

No, unless the youth was expelled for an Act 26 weapons offense, 24 P.S. §13-1301-A et
seq. Act 26 requires that whenever a student registers in a new school district, the student’s
“parent, guardian, or other person having control or charge of a student” must give the new school
a sworn statement saying whether the student has ever been suspended or expelled from any
public or private school in any state for o ffenses invo lving weapons, drugs, alcohol, willful injury to
another person, or violence on school grounds. Th is statement then becom es part of th e student’s
record. Once this statement is provided, the student must be admitted and provided with an
education on the same terms as other students in that district. However, if the student was
expelled for an act or offense involving a we apon , he or she may be placed in an alternative
assignm ent or provided alternative education services for the duration of the expulsion by the old
district. 24 P .S. §13-1317.2(e.1).

When are transfers to disciplinary schools appropriate?

Pursuant to Act 30, 24 P.S. §19-1901-C et seq., school districts may remove disruptive
students from regular school program s and place them in alternative education program s to
provide them with a soun d ed ucational course of stud y and c oun seling designed to modify
disruptive behavior and return them to the regular school curriculum. A disruptive student is a
stude nt who po ses a clea r threat to the safety and welfare of other students or the school staff,
who creates an unsafe school environment, or whose behavior materially interferes with the
learning of other students or disrupts the overall education process.54 A disruptive student may be
placed in an alternative p rogram afte r notice and an inform al hearing between the student’s
parents, the student, and the school principal. 55 School districts m ust adopt a policy for p eriodic
54

No student who is eligible for special education services pursuant to the IDEA may be deemed a disruptive student
under Act 30, except that he or she may be disciplined consistent with federal and state law. Please see the next
section for more information on disciplining students with disabilities.
55
Where the student’s presence in school poses a continuing danger to persons or property or an ongoing threat of
disrupting the academic process, the student may be immediately removed from the regular education curriculum with
notice and a hearing to follow as soon as practicable.
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review of students placed in an alternative program and the review must occur, at a minimum, at
the end of every semester the student is in the program. The purpose of the review is to determine
whether or not the student is ready to return to the regular school curriculum.

Alternative education programs for disruptive youth may operate outside the hours of the
normal school day and on Saturdays. The program’s structure must enable its students to make
normal academic progress and meet requirements for graduation.

III. Students w ith Disabilities and Gifted Students

The rules governing the special rights of children with disabilities a nd gifted students (both
called “exceptional children” under P A law) are very com plicated.

The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. §1400 et seq., 34 C.F.R.
Part 300, and Pennsylvania’s Chapter 14 regulations, 22 Pa. Code §14.101 et seq., entitle eligible
children with disabilities to a free, appropriate public education. Congressional amendments to the
major federal law, the Individuals with Disabilities Education Act, are anticipated.56

What are some of the key “special education” terms, and what do they mean?

Special education. Special education is specialized instruction that is designed to meet the
individualized needs of a child with a disability.

Related services. A child in special education is also eligible to receive “related services,” which
are developmental, corre ctive , and other supportive services that are needed to assist a child with
a disability to benefit from the special education program. Examples of related services include
transportation, psychological services, physical and occupational therapy, school nursing services,
and medical services for diagnostic or evaluation purposes.
56

On its webpage, www.elc-pa.org, ELC lists many publications, manuals, and fact sheets that summarize the legal
rights of these children, and the reader is referred to those publications for a comprehensive review of this complex
area. In this chapter, we provide only a brief overview, and highlight requirements that are particularly important for
children in substitute care.
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Supplemental aids and services A child in spe cial educa tion is also eligible to receive
supplemental aids, services, and supports to enable the child to be educated with children without
disabilities to the maximum extent appropriate to the child.

Transition services. A student over the age of 13 is eligible to receive “transition services”
designed to promote his or her transition from school to higher education, employment, and
independent living.

Individualized education program (IEP). An
IEP is a written statement developed by a team,

Some services that are provided through an
Individualized Education Program (IEP) are:

including the p arent or s urrogate pa rent, for a
child with a disability. The agreed upon IEP is a
“contract” between the family/child and the
school district regarding the special education,
related services, supplemental aids and
services, and other accommodations that the
school district must provide to the child. IEPs
are reviewed annually, or more freq uently if
requested. T he IEP also describes the child’s
current educational performance and states

•
•
•
•
•
•
•
•
•
•

special instruction
occupational therapy
physical therapy
speech-language therapy
emotional support
assistive technology
behavior intervention programs
transition to adulthood services
learning support
extended school year

measurable annual and short-term progress
goals.

Least restrictive environment (LRE). Education of children with disabilities must take place in
the “least restrictive e nvironment,” that is, together with children with are not disabled, with
supplemental aids and services, to the maximum extent appropriate to the child. LRE also means
that students with disabilities who cannot be fully integrated in a regular class can be separated
from non-disabled peers only to the extent needed to meet that child’s needs.

Free appropriate public education (FAPE). Children with disabilities are entitled to receive a
free appropriate public education, including early intervention preschool, elementary school, and
secondary school programs. Schools fail to provide a free appropriate public education when they
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viola te significant “procedural” aspects of th e special education laws, such as not properly
developing and implementing a child’s IEP.

Su rrog ate parents. Surrog ate parents are adult volunteers appointed by the local school district,
intermediate unit, or early intervention agency to serve as the student’s “parent” when the birth
parent is unknown or unavailable. School districts and early intervention agencies can – but do not
have to – appoint the child’s foster pa rent as the “su rrogate p arent.”

Are children with disabilities, who are not yet old enough to attend school, entitled to any
special help?

Pennsylvania administers two “early intervention” (EI) programs, one for infants and
toddlers fro m birth through age two, and a preschool EI program for c hildren from age three to
entry into kindergarten or first grade. At the state level, DPW is in charge of the Infants and
Toddler program (which at the local level is operated by County Offices of Mental Health and
Me ntal Re tardation). T he Pre school Program is operated by PD E a nd usually the Intermediate
Un it. Th e policies and procedures of ea rly intervention program s for young children are similar to
the special education rules for older children and youth.

Children with disabilities in foster care face the same barriers to education as regular
education students, but may suffer even greater harm when they are denied the educational
services to which they are entitled. Sadly, children with disabilities will often regress to a lower
level of functioning when their educational programming is interrupted. They require an
appropriate educational program provided in a consistent and timely manner to make meaningful
educational progress. Th is is e specially true for o lder youth, who must develop and m aster skills
that will help them to transition to their desired post-school outcomes.
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What can the court do to ensure that eligible pre-schoolers and school-aged children in the
foster care system have access to special education and related services?

Children in foster care have extremely high rates of academic problems. Although histories
of m altreatm ent, separation fro m fam ily, and placem ent disruptions contribute to their academ ic
problems, a large number of foster children also have developmental delays and disorders,
learning disabilities, attention deficit disorders, emotional/behavioral problems, mental retardation,
or other conditions which can also interfe re with academic achieve ment. IDE A an d P ennsylvania
regulations entitle eligible children with disabilities ages 3 - 21 to appropriate special
education services.57 No te that these disabilities may or may not be visible to the layperson.

Pre -schoolers who are experiencing delays in such areas as language developm ent,
socialization and self-he lp skills should be refe rred for a developmental screening. But it is
important to note that as with infants and toddlers, it is recommended that ALL pre-schoolers ages
3-5 be referred for a deve lopm ental screening w ithin one mo nth of entering foster care. If a
sch ool-age d child has demonstrated significant aca demic or behavioral problem s, the child welfare
professional or court personnel should suggest to the child’s parent, guardian, caregiver and/or the
school district that the child be evaluated. A parent or guardian has the right to obtain an
evaluation by making a written request to the child’s p rincipal or counselor. T he court m ust ens ure
that these steps are taken for the child that is subject to its jurisdiction.

Once a child is evaluated and determined to be eligible, the district, or other entity under
contract with the child welfare agency, m ust develop an Individu alized E ducation Plan (IE P) to
provide an appropriate education in the least restrictive environment. The law sets forth a timeline
for this process, including time frames within which an evaluation must occur, an IEP developed,
and services implemented. The law also requires that the child’s p arent/guardian be invited to
participate in this process, and that their approval be obtained before the IEP is im plemented. If
the parent cannot be located or is otherwise not available, a surro gate parent m ust be appointed.

57

20 U.S.C. § 1400 et seq. and § 1419 et seq.; 34 C.F.R. Parts 300 and 301; 11 P.S. 875-101; 22 Pa. Code
Chapters 14 and 342.
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What are the most important “special education” law s and w hat are the rights that they
create?

Congress established the primary special education law and provided some of the funding
for special education programs through the Individuals with Disabilities Education Act (IDEA). 20
U.S .C. § 1400, 4 C .F.R . Pa rt 300. T he state is responsible for e nsuring that local school districts
comply with federal law, and to this end has promulgated state regulations. See 22 Pa. Code
Chapter 14. In the late 1980’s, the IDEA was amended to require early intervention programs for
younger children. PA has promulgated a statute and adopted regulations to implement these
programs. See 20 U.S.C. §1431, 34 C.F.R. Part 303, 55 Pa. Code Chapter 4426 (infants and
toddler program); 22 Pa. Code §§14.151-.158 (preschool early intervention); PA Early Intervention
Se rvice s Systems Act, 11 P .S. §§875-101, et seq.58

Some of the legal rights created by these laws are:

•

School districts must provide parents or surrogate parents with timely written notice and must
seek their consent before taking significant action or refusing to take a requested action.

•

Pa rents and surrog ate parents have the right to exam ine the child’s e ducation records and to
participate in IEP and other school meetings about their child.

•

W hen parents and surro gates disagree with the special education decisions of a school district,
they have the right to file a written complaint and to request and receive administrative due
process hearings, mediation procedures, and judicial review.

•

W hile the administrative or judicial proceedings are pending, the school district cannot
implement any change in the child’s program or placem ent without the parents’ consent.

•

State and local school officials are required to identify, locate, evaluate, and serve all children
with disabilities w ho are in need of special education. Th is responsibility is called “child find.”

58

Some disabled children do not qualify for special education, but are entitled to receive accommodations to allow
their full participation in preschool, elementary school, and secondary school under Section 504 of the Rehabilitation
Act. 29 U.S.C. §794. The Pennsylvania regulations implementing the federal law are found at 22 Pa. Code Chapter
15. Another important law is the Americans with Disabilities Act (ADA). 42 U.S.C. §12101. ADA requirements often
overlap the legal safeguards of the IDEA and Section 504, mandating schools to accommodate students with
disabilities so that they are not excluded from the benefits of education programs and services.
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School districts must evaluate each child being considered for special education and
periodically reevaluate children found eligible using appropriate assessments. The results of
these assessments must be shared with parents and surrogate parents.

•

Parents or surrogate parents have the right to obtain independent educational evaluations of
their child. School districts must consider the results of such evaluations and are even required
to pay for them in certain cases.

•

Children in special education have the right to receive a free appropriate public education
(FAPE), from the ages of three through twenty-one (and younger children with developmental
delays have the right to appropriate early intervention program s).

•

Eligible children have the right to receive services and supports pursuant to a written
individualized education program (IEP), or (for infants and toddlers) an individual family service
plan (IFSP), drafted and regularly updated with participation from appropriate school personnel
and parents or surrogate parents.

•

Children in special education have the right to be educated in the least restrictive environment
to the maximum extent possible and to receive the accommodations, supports, and services
needed to accom plish this goal.

•

Students with disabilities have special rights when confronting discipline exclusions or
transfers.59

Are teenagers w ith disab ilities entitled to any specific transitional se rvice planning w ith
respect to their education?

Yes, older youth with disabilities who have an IE P are entitled to “transition services” to
help them make the transition from high school to adulthood. Transition services are designed to
move youth into various post-high school activities, which can include:

•

post-secondary education, including com munity colleges, fou r-year universities, trade schools
and technical schools;

59

This topic is not discussed in this publication, but is described at length in several ELC publications that can be
downloaded from ELC’s website, www.elc-pa.org.
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•

vocational training, including programs funded through the state’s Offices of Vocational
Rehabilitation and Mental Health/Mental Retardation;

•

em ployment, including supported employment;

•

continuing and adult education programs, including GED courses;

•

adult services provided by agencies including the Offices of Vocational Rehabilitation, Mental
Health/Mental Retardation and the Social Security Administration)60; and

•

independent living and community living programs.

Beginning at age 14, a child’s IEP must state the child’s transition service needs, focusing
on the child’s course of study, such as participation in advanced-placement courses or a vocational
education program. At age 16, the IEP must state the child’s needed transition services, including
a description of interagency responsibilities or any needed linkages. Transition services must be
based upon the individual student’s needs, taking into account the student’s preferences and
interests. Transition services can and should be coordinated with independent living services so
that they reinforc e one another and are not duplicative .

Transition services include instruction, community experiences, the development of
employment skills, and other services that help youth achieve post-school adult living objectives.
W hen appropriate, tran sition services also should include activities to help the stud ent acq uire
daily living skills, and can include functional vocational evaluation. For example, if a student with a
disability will be living in a group home and participating in supportive employment, he or she may
need instructio n in daily living and job skills (i.e., how to use public transportation, ha ndle m oney,
or go to the store). If the student will be going on to a program of post-secondary or vocational
60

Individuals age 16 and older with certain physical and/or mental health disabilities can receive training, educational,
and employment support services from the state’s Office of Vocational Rehabilitation (OVR), which is organized in 15
District Offices in the state. For a list of AVTS, go to www. JLC.org/transitions/deskbooksupl.html. Youth age 16 and
over are eligible for services if they “have a disability that is, a physical, mental, or emotional impairment that results
in a substantial impediment to employment, and [they] can benefit in terms of an employment outcome provided, and,
Vocational Rehabilitation services are required for [them] to prepare for, enter, engage, and retain gainful
employment.” See OVR Individualized Services, Eligibility Requirements, at www.dli.state.pa.us/landi/cwp/view.asp.
It is important to note that the OVR eligibility standard is not the same and is generally less restrictive than the
standards for SSI disability payments or special education. Often youth who do not qualify for SSI or special
education will qualify for OVR services. OVR can start planning with a youth while he or she is still in high school and
then continue upon graduation. OVR recommends that youth be referred two years prior to graduation for optimal
planning to occur.
After a youth is found eligible for services, OVR will develop an individualized service plan based on the youth’s
needs and interests. Services may include, for example, job training, job placement, job coaching or support, and
partial funding for assistive technology. OVR also provides some residential training programs for eligible youth.
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education, his/her transition services must include all of the courses that are prerequisites for
entering that program .

Finally, transition service s should also include teaching students “self-ad vocacy skills,”
including the ability to speak clearly about prefere nces, aptitudes and abilities . Young adults with
disabilities w ho are effective self-a dvocates understand their disabilities , the impact on their daily
lives and the supports that they need to be successful in school, employment and in the
community. Equipped with such self-advocacy skills, the youth himself or herself can fashion a
desirable educational program.

How do youth get into vocational programs in the public school system?

Throughout Pennsylvania there are Area Vocational-Technical Schools (AVTS). (See
footnote 60). These schools are either run by a particular local school district or by several school
districts in combination. AVTS provide vocational-technical training for half the day in some
districts, while the remainder of th e educational program is provided in the youth's school district.
Several comprehensive AVTS provide the academic and vocational portions of the program at the
same location.

W hile AVTS have entrance criteria, any youth can apply and can ask his or her local school
for application materials and entrance criteria. Some AVTS have fewer slots than the existing
demand. Special education students may have attendance at an AVTS as part of their transition
plan in their IEP. W hile regular education students are not entitled to any particular vocational or
skills assessment, such an assessment can be requested.

W hat acco mmodations w ill special edu cation eligible you th receive in post-secon dary
schools?

After students graduate from secondary school, they no longer have the protection of the
IDEA. However, post-secondary schools, such as colleges and training schools, are prohibited
from discriminating against individuals with disabilities under the Ame ricans with Disabilities Act
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and the R ehabilitation Act. Th e O ffice of C ivil
Rights in the United States Department of
Education is responsible for enforcing these
laws . Under thes e law s, po st-secondary

What are the most important steps that the
court can take to ensure that a teenager with
disabilities receives an appropriate education,
both while in care and after discharge?

schools must make reasonable
accommodations for in divid uals with disabilities .

The court should:

Young people with disabilities a ttending postsecondary program s are entitled to academ ic
adjustments or aids to ensure that the program

•
•

does not operate in a discriminatory m anner.
Accommodations may include changes in

•

academic programming, extended time for
testing, aids, or changes in residential facilities if
housing is offered.

•
•

If youth would like academ ic adjustm ents
to be made in their post-secondary program,
they need to inform the school that they have a

•
•

disability and request academic adjustm ent.
Post-secondary schools do not have an

•

obligation as do public secondary schools under
the IDE A to identify youth with disabilities.
Thus, the youth must take the initiative in
making this request. Most schools have a
disability services coordinator or procedures for

•

Take the time to understand the right to
special education.
Recognize the right to special education as a
resource for dependency intervention.
Ensure that a complete and updated copy of
the child’s school records is part of the case
file.
Determine the child’s disability status.
Ensure that the child has a current and
appropriate IEP that is being implemented
properly.
Ensure that the IEP contains a Behavior
Intervention Plan, if appropriate.
Ensure that the child’s placement is in the
least restrictive environment.
Ensure that older students are receiving
appropriate transition services and are
involved in the transition planning process.
Ensure that older youth in post-secondary
programs are receiving needed academic
adjustments.

setting up adjustments. More information about
the responsibilities of post-secondary schools to students with disabilities can be found at
www.ed/gov/ocr/docs/auxaids.html.
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What are the rights of “gifted” children? 24 P.S. §1371(1)

Pennsylvania law defines the term "children with exceptionalities" to mean “children of
school age wh o have a disability or who are gifted and who, by reason thereof, ne ed specially
designed instruction.” 24 P .S. §1371(1) (e mphasis added). Sta te law requires public schools to
follow similar rules and procedures for all “children with exceptionalities.” Because of the IDEA,
children with disabilities have much broader rights than gifted students.

Public schools must identify and serve the educational needs of gifted students. A gifted
student has “[o]utstanding intellectual and creative ability the development of which requires
specially designed programs or support services, or both, not ordinarily provided in the regular
education program.” 22 Pa. Code §16.1. Schools must identify and evaluate students who may
be gifted based on multiple criteria and not solely on IQ scores. 22 Pa. Code §16.21. Each gifted
student should receive a written education plan, appropriate services and supports, and procedural
safeguards. A student can be eligible for both gifted education and special education, requiring
the school to comply with both sets of legal requirem ents.

School districts often overlook the exceptional needs of children in placement because of
the transitional nature of their school enrollment (for example, the student may change foster
fam ilies w hile waiting for a district to conduct an evaluation, and then have to start all over again
with the new district). The court should make sure that this does not happen by following up at
each permanency review hearing to make sure the child’s e ducational needs are being met.

IV.

Su rrog ate Parents

A school district cannot assign a surrogate parent solely because a child has been
adjudicated dependent. O’Grady v. Centennial School District, 401 A .2d 1388 (Pa . Cm mw.
Co urt 1979). In such cases, the birth parents retain the right to make education decisions for their
child. In addition, school districts cannot assign a surrogate parent merely because they find a
parent to be difficult or uncooperative. If a school district truly believes that a parent’s conduct or
lack of involvem ent is harm ing the child, then it must pursue the issue throug h either adm inistrative
or judicial hearing procedures.
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Surrogate parents are selected by the
student’s school district (which sometimes

What is a “Surrogate Parent” and when must
one be appointed?

assigns this fun ction to the Intermediate Un it).
Generally IUs perform this function for children
in preschool early intervention programs, and
the Co unty Early Intervention agencies handle
this for in fan ts and toddlers in their program.
Probation officers, social workers, or other
employees of an agency responsible for the
child’s c are are not eligible to serve as surro gate
parents. Foster parents are eligible to serve if
appointed by the appropriate education or early
inte rventio n agency.61 The regulations
governing the Infants and Toddlers program
state that a foster parent may serve as the
surrogate parent for a child in his/her custody
with the approval of the custodial county
children and youth agency. 55 Pa. Code
§4225.96 (e).

Su rrog ate parents have the sam e rights
as birth parents to participate in the early

Children in placement are, by definition,
living apart from their birth parents. This can
cause difficulties for children in early intervention
or special education because federal law requires
school districts to involve the parents of disabled
children in all aspects of these programs.
“Parents” are needed to give consent to evaluation
and placement, to participate in the development
of the IEP or the IFSP, and to trigger the dispute
resolution mechanisms if the responsible
education or early intervention agency does not
meet its responsibilities.
For a child with an educational disability in
foster care, a “surrogate parent” must be assigned
to represent the interests of a child in all early
intervention or special education matters if the
school district cannot, with reasonable effort,
discover the whereabouts of a birth or adoptive
parent. This includes situations where the parents
are deceased or parental rights have been
terminated.

intervention or special education process.
Surrogate parents receive education notices, review school records, attend meetings, make
decisions about the child’s early intervention or special education services and supports, and file
complaints and appeals. However, the role of a surro gate parent is limited to the child’s e arly
intervention or special educational needs and does not extend to any other areas of the child’s life.

61

Under certain circumstances, a long term foster parent is considered to be a parent. However, that can happen
only when parental rights have been terminated. See 34 C.F.R. §300.20(b).
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V. Other Rules and Remedies

Are there any special rules that can help a child in substitute care w hen he or she moves
and changes school districts or early intervention agencies or transitions into a new school
program?

More often than most students, children in placement experience transitions to a new
residence or a new school. Children in early intervention or special education program s should
continue receivin g the services in the IEP or IFSP when they move to a new school district or early
intervention agency. 22 Pa. Code §14.131(a)(3) (special education); 22 Pa. Code §14.154(g)
(early intervention preschool). If the new school district or early intervention agency cannot
implement every element of the existing IEP or IFSP, it may ask the parent or guardian to consider
agreeing to an interim plan while additional evaluation and planning takes place. 22 Pa. Code
§14.131(a)(3). The school district or early intervention agency is prohibited from ignoring the
child’s existing IEP or IFSP and must not require the child to “start all over again.” This does not
apply to moves from or to another state.

W hen a child reaches the age of three or the age of entry to kindergarten or first grade, the
state m ust help the child transition between the different programs for children with disabilities .
Exiting from the Infants and Toddlers Program into the Early Intervention Preschool Program is a
particularly difficu lt transition. T he Pre school Program has slightly different eligibility req uirements
and is administered by a different governm ent agency. State regulations require the C ounty to
plan early for this transition, and to include extensive parent involvement during the child’s second
year. 55 Pa. Code §4226.77.

Children leaving the Early Intervention Preschool Program are also entitled to exten sive
transition services and meetings before entering kindergarten or first grade. See, 22 Pa. Code
§14.154(e) and BEC entitled “Early Intervention Transition: Preschool Programs to School-Aged
programs.”
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What remedies are available if the school district or early intervention agency does not
comply with the law?

Obviously, less formal options should be tried first, the most important being to convene an
IEP meeting. Ho wever, the law does set up a num ber of form al dispute resolution mechanisms.

File a com plaint w ith th e app rop riate state agency. The state agency will investigate
the complaint and recommend appropriate action. For complaints about early intervention
preschool program s or school-aged special education program s contact:
Pennsylvania Department of Education
Bureau of Special Education
Division of Compliance Monitoring and Planning
333 Market Street, 7th Floor
Harrisburg, PA 17126-0333
ConsultLine: 1-800-879-2301

For complaints about early intervention program s for infa nts and toddlers, contact the appropriate
Re gional Office of th e O ffice of M ental R etardation.

For complaints about gifted program s contact:
Pennsylvania Department of Education
Bureau of Curriculum and Academic Services
333 Market Street, 8th Floor
Harrisburg, PA 17126-0333
Phone: 717-787-8913
Fax: 717-772-3621

Re qu est mediatio n o r a d ue pro cess hearin g. The state provides a formal process for
resolving problems through mediation or due process hearings. Once a parent or guardian
requests mediation or a due process hearing, the state assigns an official mediator or a hearing
officer to handle the case. Strict rules and procedures apply to the mediation and hearing
processes, including deadlines for action, requirements for sharing information, and methods for
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presenting evide nce and questioning evidence presented by the other side in the case. If parents
or guardians disagree with the outcome of the mediation, they can proceed with a due process
hearing. If they disagree with the outcom e of a d ue process hearing, they can file a lawsuit.62

For a list of resources relating to education and dependent children, see Appendix C.

62

For more information on special education or early intervention dispute resolution systems, access ELC’s webpage
at www.elc-pa.org.
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Appendix A
Resources: Rights of Older Youth

Do rothy Ansell et al., P ROMISING P RACTICES : S UPPORTING T RANSITION OF Y OUTH S ERVED BY THE
F OSTER C ARE S YSTEM (Edmund S. Muskie School of Public Service and the University of Oklahoma
Na tional R esource Ce nter for Youth Se rvice s).

An sell-Ca sey Life Skills Assessm ent and G uidebook, at www.caseylifeskills.org.
Lynda Arn old et al., T RANSITION FROM F OSTER C ARE : A S TATE -BY-S TATE D ATA B ASE O VERVIEW
(Casey Fam ily Programs State Transition D ata Ba se Pro ject).

W .W . Blome, W hat Happens to Foster Kids: Educational Experiences of a Random Sample of
Foster Care Yo uth and a Matched Sa mp le of No n-F oster Y outh, 14 C HILD AND A DOLESCENT S OCIAL
W ORK J OURNAL 41-53 (1997).

Chafee Foster Care Independence P rogram Questions and Answers,
www.acf.dhhs.gov/cb/laws/chafee.html.

R. C ook, A N ATIONAL E VALUATION OF T ITLE IV-F OSTER C ARE INDEPENDENT L IVING P ROGRAMS FOR
Y OUTH : P HASE 2 (W estat, Inc., Contract No. OHDS 105-87-1608, U.S. Department of Health and
Hu man Se rvice s, 1991).

Kristi Ch arles and Jennifer N elson, P ERM ANE NCY P LANNING : C REATING L IFE L ONG C ONNECTIONS ,
W HAT D OES IT M EAN FOR A DOLESCENTS ? (University of Oklahoma, National Resource Center for
Youth De velopment, April 2000).

M.E . Co urtney et al., F OSTER Y OUTH T RANSITIONS TO A DULTHOOD : O UTCOMES 12-18 M ONTHS AFTER
L EAVING O UT -OF -H OME C ARE (Unive rsity of W isconsin-Madison, S chool of S ocial W ork and Institute
for R esearch on Po verty, 1998).
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Lisa E isenbud et al., B RIDGES TO INDEPENDENCE : IMPROVING T RANSITIONS TO A DULTHOOD FOR Y OUTH
S ERVED BY THE N EW J ERS EY D IVISION OF Y OUTH AND F AM ILY S ERVICES (Garden State Coalition for
Youth and Fam ily Concerns, Inc., 2001).

Ce celia Fierm onte & Jennifer R enne, M AKING IT P ERMANENT : R EASONABLE E FFORTS TO F INALIZE
P ERM ANE NCY P LANS FOR F OSTER C HILDREN (American Bar Association Center on Children and the
Law, 2002).

Ka ren Aileen Ho wze , H EALTH C ARE FOR T EENS IN C ARE (American Bar Association Center for
Ch ildren and T he Law, 2002).

Independent Living Ad viso ry Co mmittee, INDEPENDENT L IVING FOR C HILDREN IN O UT -OF -H OME C ARE
(W isconsin Departm ent of Health and Fam ily Services, Division of Ch ildren and Fam ily Services).

E.V . Me ch, Foster Youth in Transition: Research Perspectives on Preparation for Independent
Living, 73 C HILD W ELFARE 614, 606-623 (1994).

R. N ixon , IMPROVING E CONOMIC O PPORTUNITY FOR Y OUTH F OR ME RLY S ERVED BY THE F OSTER C ARE
S YSTEM: IDENTIFYING THE S UPPORT N ETWORK 'S S TRENGTHS AND N EEDS : F INAL R EPORT (Child W elfare
League of A merica, 1998).

Nan Roman and Phyllis Wolfe, W EB OF F AILURE : T HE R ELATIONSHIP B ETWEEN F OSTER C ARE AND
H OMELESSNESS (National Alliance to End Homelessness. 1995).
Na n R om an and P hyllis W olfe, The Relationship Between Foster Care and Hom elessness, 55
P UBLIC W ELFARE 4-10 (1997).

Judith Silver, P h.D ., et al., Y OUNG C HILDREN AND F OSTER C ARE (Pa ul H . Bro oks Publishing Co .,
1999).
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U.S. Department of Health and Human Services, Administration on Children, Youth and Families,
Titles IV-E Independent Living Programs: A Decade in Review. (U.S. Government Printing Office,
1999).

N. Yohalem & K . Pittm an, P OW ERFUL P ATH W AYS : F RAMING O PTIONS AND O PPORTUNITIES FOR
V ULNERABLE Y OUTH (The Forum for Youth Investment, International Youth Foundation, October
2001).

A LONE A FTER D ARK : A S URVEY OF H OMELESS Y OUTH IN C HICAGO (Chicago Coalition for the
Ho meless, 1992).

Ch allenges in H elping Youths Live Inde pendently, Statem ent of Cynthia M. Fagnoni, Director,
Education, W orkforce, and Income Security Issues, Health, Education, and Human Services
Division, Testimony Before the Subcommittee on Human Resources, Committee on Ways and
Me ans, H ouse of R epresentative s (M ay 13, 1999).

C HILD W ELFARE L EAGUE OF A MERICA S TANDARDS FOR INDEPENDENT L IVING S ERVICES (Child W elfare
League of America, 198 9).

Frequently Asked Questions About the Foster Care Independence Act of 1999 and the John H.
Ch afe e Foster C are Independence P rogram , I & II (N ational Foster Care Aw areness Pro ject,
2000), at www.casey.org.

IMPROVING E CONOMIC O PPORTUNITIES FOR Y OUNG P EOPLE S ERVED BY THE F OSTER C ARE S YSTEM,
P HASES 1-3 (Edmund S. Muskie School of Public Service and the University of Oklahoma National
Re source C enter fo r Youth Se rvice s, 1998).

INDEPENDENT L IVING FOR F OSTER Y OUTH (The Na tional Confere nce of State Legislatures, 2002).
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P ROMISING P RACTICES : S CHOOL TO C AREER AND P OST SEC ON DAR Y E DUCATION FOR F OSTER C ARE
Y OUTH (W orkforc e S trategy C enter, M arch 2000).

Y OUTH IN THE S TREETS AND O N T HEIR O W N : Y OUTH H OMELESSNESS IN ILLINOIS (Chicago Coalition for
the H om eless, 20 01).
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Appendix B
Resources: Rights of Children in Placement to Healthcare

Co nsent and C onfidentiality:

Ro sado, Lourdes M. (2 002). Co nsent to Tre atment and Co nfidentiality P rovisions Affecting Minors
in Pennsylvania. Philadelphia: Juvenile Law Center. This book can be downloaded in a PDF file at
no cost fro m the JLC w ebsite: http://www.jlc.org.

Sto tland, J.F., Fieo, A., & Bu sh, E. (1 998). Children in Placement: Their Rights to Education and
Health Care Services. Ph iladelphia: Ed ucation Law Ce nter. http//www.elc-pa.org.

Ed ucation Law Ce nter - PA w ebsite: http://www.elc-pa.org .

Juvenile Law C enter website: http://www.jlc.org.

He alth and D evelopm ent for C hildren in Foster C are:

Dicker, S. & Gordon, E. (2 001). E arly Intervention and E arly Childhood Pro grams: Essential Tools
for C hild W elfare A dvocacy. Journal of Poverty Law and Policy, vol. 34, nos. 11-12, pp. 727-743.

Ho wze , K.A . (2002). Health for Teens in Care: A Judge’s Guide. W ashington, D.C.: The American
Ba r As sociation, Ce nter for Ch ildren and the Law. For inform ation on obtaining copies write to
The American Bar Association, Center for Children and the Law 740 15 th St. N W , 9 th Floo r,
W ashington, D .C. 2 0005-1022; phone 202-662-1720. http://www.abanet.org/child.

Mc Ca rthy, J. (2002). Meeting the Health Care Needs of Children in the Foster Care System:
Summ ary of State and Commun ity Efforts. W ashington, D .C.: G eorgetown U nive rsity Child
De velopm ent Center. A vailab le by contacting G eorgetown U niversity Child De velopm ent Center,
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3307 M Street, NW , Suite 401, W ashington, DC 20007, (202) 687-5000 or on the web at
http://www.gucdc.georgetown.edu/foster.html.

Ne w York Pe rmanent Judicial Com mission on Justice fo r Children (1999). Ensuring the Healthy
De velopme nt of Foster Children: a G uide for Judges, Ad vocates and C hild W elfare P rofessionals.
W hite Plains, New York: Author. This pamphlet can be obtained by contacting the NY Permanent
Judicial Commission by phone: (914) 948-7568 or mail: 140 Grand Street, Suite 404, W hite Plains,
NY 10601.

Silver, J., Am ster, B., & Ha ecker, T. (1999). Young Children and Foster Care: a Guide for
Pro fessionals. Baltim ore: P aul H. Brookes Pu blishing C om pany.
http://www.brookespublishing.com.

Task Force on H ealth C are for C hildren in Foster C are, Am erican Academ y of P ediatrics, D istrict II,
Ne w York Sta te (2001). Fostering Health: He alth C are for Children in F oster Care. Lake Success,
NY: Author. To purchase this guide, contact the AAP, District II, NYS by phone at (516) 326-0310
or by mail at 420 Lakeville Road, room 244, Lake Success, NY 11042.

W oolverton , M. (2002). Meeting the Health Care Needs of Children in the Foster Care System:
Strategies for Implementation. W ashington, D.C.: Georgetown University Child Development
Ce nter. Available by contacting Georgetown U nive rsity Cild Developm ent Ce nter, 3307 M S treet,
NW , Suite 401, W ashington, DC 20007, (202) 687-5000 or on the web at
http://www.gucdc.georgetown.edu/foster.html.

Be havioral Health and Ch ildren in Foster Ca re:

American Academy of Pediatrics Committee on Early Childhood and Adoption and Dependent
Ca re. (2000). D evelopm ental issues for yo ung children in foster care. Pediatrics, 106, 1145-1150.
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Forkey, H.C. (200 2) Mental Health Services for Children in Substitute Care in Philadelphia: CATCH
Re port. Philadelphia. For copies contact H. Forkey at forkey@em ail.chop.edu.

He pburn, K. & Mc Ca rthy, J. (2003). Pro mising Ap proaches for Be havioral H ealth Services to
Children and Adolescents and Their Families in Managed C are Systems: 3: Making Interagency
Initiatives W ork for C hildren and Fam ilies in the Ch ild W elfare S ystem . W ashington, D .C.:
Georgetown University Center for Child and Human Development. Available by contacting
Georgetown University Center for Child and Human Development 3307 M. Street, NW , Suite 401,
W ashington D .C 2 0007, 202-687-5000 or on the web at http://www.gucdc.georgetown.edu.

Mc Ca rthy, J. & M cC ullough, C . (2003). Pro mising Ap proaches for Be havioral H ealth Services to
Ch ildren and Ad olescents and Their Fam ilies in Ma naged C are Systems : 2: A View From the Ch ild
W elfare S ystem . W ashington, D.C.: Georgetown University Center for Child and Human
Development. Available by contacting Georgetown University Center for Child and Human
Development 3307 M. Street, NW , Suite 401, W ashington D.C 20007, 202-687-5000 or on the web
at http://www.gucdc.georgetown.edu.

Ph iladelphia Citize ns for C hildren and Youth. (2003). The Mental Health System for Low Income
Ch ildren: The Philadelph ia Story. To obtain a copy contact PCCY: (215) 563-5848 or
info@pccy.org, or http://www.pccy.org.

Juvenile Law Center - PA Judicial Deskbook, 4th edition

287

Appendix C
Resources: Rights of Dependent Children to Education

Blome, W .W ., W hat Happens to Foster Kids: Educational Experiences of a Random Sample of
Foster Care youth and a Ma tched Sa mp le of No n- F oster Y outh, 14 C HILD AND A DOLESCENT S OCIAL
W ORK J OURNAL 41-53 (1997).

Du itch, Su ri, Promising P ractices: School to C areer and PostSecondary Education for Foster C are
Youth: A Gu ide for Policy Makers and Practitioners , W ORKFORCE S TRA TEG Y C ENTER (2001).

Jax, Christine. Limiting Mobility and Improving Student Achievement, 23 H AMLINE L. R EV . 1 (19 99).

Ro sado, Lourdes, ed. Special Ed Kids in the Justice System: How to Recognize and treat Young
People with Disabilities that Compromise their Ability to Comprehend, Learn, and Behave,
A MERICAN B AR A SSOCIATION J UVENILE J USTICE C ENTER (2000).

Vandivere, Sharon et al. Children in Foster Homes: How are They Faring? C HILD T RENDS
R ESEARCH B RIEF (Dec. 2003) (available at www.ch ildtrends.org.)
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Appendix D
Index of Case Summaries
Cases Involving Iss ues Pertaining to the Use of M asters ......................................................... 21
In re R.W .J., 826 A.2d 810 (Pa. Super. Ct. 20 03).
In the Interest of J.H., 788 A .2d 1006 (Pa . Su per. Ct. 2001).
In re A.S., 594 A .2d 714 (P a. S uper. C t. 1991).

Adjudication Cases ................................................................................................................. 60 - 67
CASES W HERE DEPENDENCY ADJUDICATION REVERSED:
Evidence insufficient to sustain finding of abuse.
In re D.A., 801 A .2d 614 (P a. S uper. C t. 2002).
In the Matter of C.R.S., 696 A .2d 840 (P a. S uper. C t. 1997).
In the Interest of J.M., 652 A .2d 877 (P a. S uper. C t. 1995).
In re A.S., 594 A .2d 714 (P a. S uper. C t. 1991).
In the Interest of Tanya Palmer, 590 A .2d 798 (P a. S uper. C t. 1991).
In the Interest of Winnie Rodriguez, 406 A .2d 553 (P a. S uper. C t. 1979).
Pa rent’s age and dependent status not a basis for d etermining child dependent.
In the Interest of Kyle Austin H all, 703 A .2d 717 (Pa. S uper. C t. 1997).
A mere failure to comply with a juvenile court’s order is
not prima facie evidence of dependency.
In the Interest of T.M., 689 A .2d 954 (P a. S uper. C t. 1997).
In re T.D., 553 A .2d 979 (1988).
In re M.L., 757 A .2d 849 (P a. 2000).
In the Interest of Anita H., 505 A.2d 1014 (Pa. Super. Ct. 198 6).
In the Matter of Mark T., 442 A.2d 1179 (Pa. Super. Ct. 198 2).
Pa st instances of a buse or past difficulties that m ight affect ability to pa rent are not
sufficient to adjudicate a child dependent unless there is eviden ce that im proper
parental care and control will continue to exist in the future.
In re D.A., 801 A.2d 614 (Pa. Super. Ct. 20 02).
In re Christopher Swope, 571 A.2d 470 (Pa. Super. Ct. 19 90).
In the Interest of H.B., 437 A .2d 1229 (Pa . Su per. Ct. 1981).
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Th e stand ard for finding dependency is not “in the child’s b est interest,”
but rather whether there is immediately available proper parental care and control.
In re Jackson, 448 A .2d 1087 (Pa . Su per. Ct. 1982).
In re the Interest of Eugene Haynes, 473 A .2d 1365 (Pa . Su per. Ct. 1983).

CASES WHERE DEPENDENCY ADJUDICATIONS UPHELD:
Neglect – Parent unable or unwilling to meet needs of child.
In re R.T., C.A. & K.A., 778 A .2d 670 (P a. S uper. C t. 2001).
In re K.A.D., 779 A.2d 540 (Pa. Super. Ct. 20 01).
In the Interest of B.B., 745 A .2d 620 (P a. S uper. C t. 1999).
In re R.R., 686 A .2d 1316 (Pa . Su per. Ct. 1996).
In re S.M., 614 A.2d 312 (Pa. Super. Ct. 19 92).
In re Yeager, 455 A .2d 717 (P a. S uper. C t. 1983).
In Interest of Black, 417 A .2d 1178 (Pa . Su per. Ct. 1980).
In re Ku nkle, 402 A .2d 1037 (Pa . Su per. Ct. 1979).
Ph ysica l/sexual abuse – parents not only mu st not harm child,
but must also protect child from harm by others.
In re R.W .J., 826 A.2d 10 (Pa. Super. Ct. 200 3).
In the Matter of A.H. & A.L., 763 A .2d 873 (P a. S uper. C t. 2000).
In the Matter of C.R.S., 696 A .2d 840 (P a. S uper. C t. 1997).
In the Interest of J.O.V. and J.A.V., 686 A .2d 421 (P a. S uper. C t. 1996).
In the Interest of C.L., 648 A .2d 799 (P a. S uper. C t. 1994).
In the Matter of B.R., 596 A .2d 1120 (Pa . Su per. Ct. 1991).
In re F rank W .D., Jr., 462 A .2d 708 (P a. S uper. C t. 1983).
In re Barclay, 468 A .2d 778 (P a. S uper. C t. 1983).
In the Interest of K.B., 419 A .2d 508 (P a. S uper. C t. 1980).
Se xual abuse of o ne child/finding of de pendency as to siblings.
In re M. W ., 842 A .2d 425 (P a. S uper. C t. 2004).
In re S.B., 833 A .2d 1116 (Pa . Su per. Ct. 2003).

Disposition Cases ................................................................................................................... 78 - 80
CLEAR NECESSITY FOUND:
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Clear necessity is established when alternatives to separation from the parents are unfeasible.
In the Interest of C.S., 580 A .2d 418 (P a. S uper. C t. 1990).
In re A.M. & P.M., 530 A .2d 430 (P a. S uper. C t. 1987).
In the Interest of Y.P. and T.H., 509 A .2d 397 (P a. Super. C t. 1986).
In the Interest of S.M.S., 424 A .2d 1365 (Pa . Su per. Ct. 1981).
If “proper care” is not available in the home fo r a child with particular needs,
clear necessity may require removal of the child until care can be provided.
In re D.K., 58 Pa . D. & C.4 th 353 (2002).
In re Joseph Lee Breisch, 434 A .2d 815 (P a. S uper. C t. 1981).
In the Matter of George, 414 A .2d 1063 (Pa . Su per. Ct. 1979).
In Interest of Pernishek, 408 A .2d 872 (P a. S uper. C t. 1979).
CLEAR NECESSITY NOT FOUND OR INAPPROPRIATE STANDARD APPLIED:
Clear necessity standard applies whenever dependent child is subject to
removal from the home either at the initial disposition or after reunification.
In the Interest of S.S., 651 A.2d 174 (Pa. Super. Ct. 19 94).
In the Interest of Paul S., 552 A .2d 288 (P a. S uper. C t. 1988).
Fa ilure to comply w ith a gency plan does not in and of itself rise to th e level of clear necessity.
In the Interest of James Feidler, 573 A .2d 587 (P a. S uper. C t. 1990).
OTHER ISSUES AFFECTING DISPOSITION:
Constitutional right to privacy may restrict court’s access to parent’s
psychological reports in aid of a disposition determination.
In re T.R., J.M., C.R., & C.R., 731 A .2d 1276 (Pa . 1999).

Permanency Cases ............................................................................................................ 105 - 107
Appellate Review.
In the Interest of H.S.W.C.-B & S.E.C.-B., 836 A.2d 908, (Pa. 200 3).
In re Adoption of T.B.B., 835 A.2d 387 (Pa. Super. Ct. 20 03).
In the Interest of J.H., 788 A.2d 1006 (Pa. Super. Ct. 2001).
In re A.L.D., 797 A.2d 326 (Pa. Super. Ct. 20 02).
Sta nding/Prio rity of P lacem ent.
In the Interest of C.J.R., 782 A .2d 568 (P a. S uper. C t. 2001).
In re L.J., 691 A.2d 520 (Pa. Super. Ct. 19 97).
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Evidence/R ecord on Ap peal.
In the Interest of J.Y., 754 A.2d 5 (Pa. Super. Ct. 20 00).
Visitation
In the Interest of M.B., 674 A.2d 702 (Pa. Super. Ct. 19 96).

Termination Cases .............................................................................................................. 132 - 138
TERMINATION GRANTED:
Refusal or inability to comply with family service plan.
In re Adoption of S.R., A.R., L.R. & S.R., 837 A .2d 560 (P a. S uper. C t. 2003).
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