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Juveniles

Miller Bars Even Nonmandatory LWOP
If Judge Didn’t Consider Offender’s Youth

T he Eighth Amendment as interpreted in Miller v.
Alabama, 2012 BL 157303, 91 CrL 413 (U.S. 2012),
prohibits even a discretionary sentence of life im-

prisonment without parole for a murder committed by
a juvenile unless the sentencing judge actually consid-
ered the offender’s youth, the South Carolina Supreme
Court held Nov. 12. (Aiken v. Byars, 2014 BL 318154,
S.C., No. 27465, 11/12/14)

The large number of jurisdictions that had mandatory
LWOP schemes was partially the result of the Supreme
Court’s ruling in Roper v. Simmons, 543 U.S. 551, 76
CrL 407 (2005), which banned the death penalty for any
crime committed before the offender’s 18th birthday.
Many jurisdictions had polar schemes that required
sentencers to choose between two options: death or
LWOP. When Simmons eliminated the first choice,
LWOP was left as the only available punishment, mak-
ing it mandatory.

In reaction to Miller, some state courts and legisla-
tures changed their schemes to make LWOP discretion-
ary for juvenile offenders.

‘‘Miller does more than ban mandatory life

sentencing schemes for juveniles; it establishes an

affirmative requirement that courts fully explore

the impact of the defendant’s juvenility on the

sentence rendered.’’

JUSTICE KAYE G. HEARN

The South Carolina court’s ruling means that pros-
ecutors who thought their state’s discretionary LWOP
sentences were safe from Miller challenges should pre-
pare for arguments urging broader applications of that
decision.

‘‘In our view, whether their sentence is mandatory or
permissible, any juvenile offender who receives a sen-
tence of life without the possibility of parole is entitled
to the same constitutional protections afforded by the
Eighth Amendment’s guarantee against cruel and un-

usual punishment,’’ the court said in an opinion by Jus-
tice Kaye G. Hearn.

‘‘We must give effect to the proportionality rationale
integral to Miller’s holding—youth has constitutional
significance,’’ the court said. ‘‘As such, it must be af-
forded adequate weight in sentencing.’’

Breaking New Ground. Marsha L. Levick of the Juve-
nile Law Center, Philadelphia, told Bloomberg BNA the
ruling appears to represent the first time a state court
has held that Miller is violated when a sentencing judge
exercises discretion to impose LWOP but fails to ‘‘con-
sider the hallmark features of youth.’’

‘‘In other words,’’ Levick said, ‘‘while mandatory sen-
tencing schemes unambiguously preclude consider-
ation of the mitigating factors of youth, even discretion-
ary schemes that fail to allow the presentation of evi-
dence addressing the five areas of youth characteristics
that Justice Kagan identified in Miller also run afoul of
the Eighth Amendment.’’

‘‘This is actually quite groundbreaking, as it poten-
tially extends the reach of Miller to more than just the
29 jurisdictions across the country that mandatorily im-
pose life without parole in homicide cases,’’ she said.

Miller Is Retroactive. The court also held that Miller is
retroactive to cases on collateral review. Both questions
have divided the courts that have answered them. The
rulings against the state mean that a party and amici
curiae with abundant resources have a reason to take
the issues to the U.S. Supreme Court.

The disagreements surrounding these issues were re-
flected in divisions in the South Carolina court. Three of
the five justices agreed with the idea that Miller doesn’t
apply to offenders who received discretionary LWOP;
however, one of the three issued an opinion concurring
in the court’s decision on the ground that he would
reach the same conclusion as a matter of state constitu-
tional law.

Miller Banned Mandatory LWOP. In Graham v. Florida,
560 U.S. 48, 87 CrL 195 (2010), the U.S. Supreme Court
made LWOP categorically off-limits for all juveniles
convicted of nonhomicide offenses committed before
the offenders’ 18th birthday.

Miller stopped short of a similar categorical rule for
homicide offenses committed by juveniles and, instead,
extended the ban to homicides where LWOP was the
only sentence available.

Both decisions were based on the idea that offenders
under the age of 18 are constitutionally distinct from
adult offenders because juveniles are generally less cul-
pable on account of their lack of maturity, underdevel-
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oped sense of responsibility, impetuousness and greater
vulnerability to negative influences and pressures.

However, Miller was a 5-4 decision, and the majority
declined to take a position on the question of the cir-
cumstances in which LWOP would be constitutional for
a juvenile homicide offense except to say it should be
‘‘uncommon.’’

Moreover, two of the justices in the majority argued
that the ban should apply only when a juvenile offender
is convicted on the basis of a felony-murder theory or
some other homicide offense in which the juvenile had
no intent to kill.

Miller Rationale Applies to Discretionary LWOP. The
South Carolina court acknowledged that the narrow
majority decision in Miller didn’t extend to discretion-
ary LWOP.

However, ‘‘Miller is clear that it is the failure of a sen-
tencing court to consider the hallmark features of youth
prior to sentencing that offends the Constitution,’’ the
court said. ‘‘Contrary to the dissent’s interpretation,
Miller does more than ban mandatory life sentencing
schemes for juveniles; it establishes an affirmative re-
quirement that courts fully explore the impact of the de-
fendant’s juvenility on the sentence rendered.’’

The court’s decision came in a class action filed by 15
prisoners serving LWOP on adult convictions for mur-
ders committed before they were 18.

Although some of the prisoners’ sentencing hearings
‘‘touch[ed] on the issues of youth, none of them ap-
proach the sort of hearing envisioned by Miller where
the factors of youth are carefully and thoughtfully con-
sidered,’’ the court said.

The Miller majority explicitly stated that it was not
foreclosing a sentencer from reaching the ‘‘rare’’ judg-
ment that a crime committed by a juvenile offender ‘‘re-
flects irreparable corruption.’’ But in the same sen-
tence, the majority also stated that a sentence is ‘‘re-
quired’’ to ‘‘take into account how children are
different, and how those differences counsel against ir-
revocably sentencing them to a lifetime in prison.’’

This statement in Miller ‘‘deserves universal applica-
tion,’’ the South Carolina court said.

‘‘The absence of this level of inquiry into the charac-
teristics of youth produced a facially unconstitutional
sentence for these petitioners,’’ the court said. Accord-
ingly, it held that the prisoners in this case and ‘‘those
similarly situated’’ are ‘‘entitled to resentencing to al-
low the inmates to present evidence specific to their at-
tributes of youth and allow the judge to consider such
evidence in the light of its constitutional weight.’’

Miller Applies to All Convictions. Before considering
whether Miller applies to a nonmandatory scheme, the
court first had to resolve whether that decision applies
retroactively on collateral review.

Under Teague v. Lane, 489 U.S. 288 (1989), the Con-
stitution doesn’t require ‘‘new’’ rules of constitutional
criminal procedure that are announced by the court to
be applied in cases in which the convictions had already
been upheld on direct appeal when the new rule was

announced. A ‘‘new rule’’ for Teague purposes is one
that was ‘‘not dictated by precedent existing at the time
the defendant’s conviction became final.’’

Courts that have held that Miller isn’t retroactive
have held that the new rule is procedural in nature and
isn’t fundamental enough to be considered a ‘‘water-
shed’’ rule of procedure for purposes of the Teague
analysis.

The South Carolina court, however, agreed with
those other courts that have decided that the Miller rule
is substantive in nature and that the Miller court sig-
naled that its holding is retroactive by applying it to one
of the petitioners in that case.

Justice Costa M. Pleicones was the concurring justice
who preferred to rely on the state constitution.

Chief Justice Jean Hoefer Toal’s dissenting opinion
was joined by Justice John W. Kittredge. ‘‘In my opin-
ion, it is a leap of faith for the majority to extend Mill-
er’s holding—expressly applicable only to mandatory
sentencing schemes—to a discretionary sentencing
scheme, and to require strict compliance with a rule
that the Supreme Court has not yet set forth,’’ Toal said.

The prisoners were represented by a group of attor-
neys that included John H. Blume III, director of Cornell
University Law School’s Juvenile Justice Clinic, Ithaca,
N.Y. The state was represented by Donald J. Zelenka
and J. Benjamin Aplin, of the South Carolina Attorney
General’s Office, Columbia, S.C.
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Decisions From Other States
Miller Is Retroactive:

State v. Mares, 96 CrL 140 (Wyo. 2014)
In re State, 2014 BL 240248, 95 CrL 671 (N.H.

2014)
Ex Parte Maxwell, 424 S.W.3d 66, 94 CrL 745

(Tex. Crim. App. 2014)
People v. Davis, 6 N.E.3d 709, 94 CrL 769 (Ill.

2014)
State v. Mantich, 842 N.W.2d 716, 94 CrL 549

(Neb. 2014)
Diatchenko v. District Attorney, 1 N.E.3d 270,

94 CrL 418 (Mass. 2013)

Miller Isn’t Retroactive:
Commonwealth v. Cunningham, 81 A.3d 1, 94

CrL 200 (Pa. 2013)
Chambers v. State, 831 N.W.2d 311, 93 CrL 316

(Minn. 2013)
People v. Carp, 828 N.W.2d 685, 95 CrL 529

(Mich. 2014)
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