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EXPLANA';l'ION OF WHY TIDS CASE IS ONE OF PUBLIC OR GREAT GENERAL 
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITU1IONAL QUESTION 

This case p1esents the Couxt with an oppo1tunity to clarify two important issues regarding 

juvenile delinquency hemings in Ohio: a child's right to counsel under RC. 2151.352, and a. 

child's waiver of that tight. 

Fir&, this Comt should accept this case to clanfy' an ambiguity within R.C. 2151-352 as it" 

applies to a child's right to counsel in a juvenile delinquency hearing. Ihe fifth seritence of that 

statute provides, "Counsel must b~ provided for a child not rep~ented by the· child's parent, · 

guardian, or custodian." Other states, that have identical statutory language, have intezpteted it 

to mean that the right to counsel is nonwaivahle_when a child is not represented by the child's 

parent, gwndian, or custodian. In Ohio, the lower comts have interpreted and applie<l t~s 

language in differently. In the instant case, the Fifth Distiict considered the sentence and fol:Jnd 

that a child who was not represented by his parent could neve1theless waive bis right' to counsel. 

In re Spears, 5th Dist .. No. 2005:-CA-93, 2006-0hio-1920, 130. The Second District has 

interpreted the sentence to mean, "[ o ]nly if the child has some adult to advise bjm may the child 

knowingly and voluntmily waive his iight to counsel." In re R.B., 200 Dist. No .. 2005~CA-94, 

2006-0hio--264, 125. The Foutth Disoict has said, · .. [p]ar~s .can adequately represent their 

child's iriterests when those interests aie aligned with those of the parents and, in that. situation, 

appointment of independent counsel for the child is not necessmy!' Jn re Este5, 4th Dist. No, 

04CA11;2004-0hio-5163, 110. 

Further, the phiase "reptesented by parent ._ . " is ambiguous in the context of the first 

sent~ce of the statute and the Juvenile Rules. Because the phrase is not defined in the statute 

and has not been addressed by this Court, this Cowt's guidance is needed to . stop the lower 
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courts from applying inconsistent mterpretatioils of the law. In In re Williams, 101 Ohio St .3d 

398, 2004-0hio-1500, 805 N.E.2d 1110, this Court resolved an ambiguity created by RC. 

2151.352 as it relates to a child's iight to counsel in a proceeding to terminate p~ental dghts. 

The s~tute also creates an ambiguity .with regmd to a child's right to counsel in a juvenile 

delinquency proceeding; thus, Appellant Corey Spears asks this Comt to resolve the matter as it 

applies to juvenile delinquency proceedings. 

Th.ere is confusion amongst the lower" couxts about a child's tight to co~el in a juvenile 

delinqu~ncy hearing. It is not suipJ;ising, therefore, that the court.s are also uncertain aoout what 

constitutes a valid waiver of that right. Specifically, some courts of appeals have found that only 

substantial complianqe with the language of Juv .. R 29(B) is tequired before a .child may waive 

his 1ight to counsel #1 ajuvenile delinquency proceeding. E.g. In re Daniel K:·· 6th .Dist. Nos. OT-

02-025, OT-02-023, 200.3-0hio-1409, f33; In re Bennette H. {October 31, 1997), 6th Dist. No .. 

L-97-1013, 1997 Ohio App. LEXIS 4786; Jn re WiUiam H. (1995), 6111 Dist. ~o- L-94-263, 105 

Ohio App. 3d 761, 766, 664 N .E.2d 1.361; In the Matter of Matihew A (Oct. 8,1999), Ottawa 

App . No. OT-99-034, 1999 Ohio App. I,mas 4716. Other courts have folllld the language jn 

Juv.- R. 29(B}-•·°[a]t the be8iruting of th~ .hearing, the· court shall do all of the following * * 
*"-to be mandat:Ozy. E.g. hi re Royal (1999), 7th Dist. No. ·96 CA 45, 1.32 Ohio App. 3d 496, 

502--3, 725 N .E.2d·68S; In re Kimble (1996), jnl Dist. No. ~-96~06, .114 Ohio App. 3d 136, 682 

N.E.2d 1066, Ill re §mith (Aug .. 30, 1991), 6th Dist .. No. 90-01-038, ·71 Ohio App .. 3d 1, 601 

N.E.2d 45. Other cowts, including tlie F~fth District in the instant case, have employed an ad 

hoc application of Juv.R.. 29(B) and Juv.R. 29(0) together, to detennine whether a child's waiver· 

of counsel and his ammssion both are valid:. Spears, at ~,53-59 
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All of Ohio ;s coutts of appeals have considered juveniles• waivers of the right to co.wise]. 

Despite this, no clear standard that respects the constitutional requirements for valid waiver of 

the right to coWlseJ has emerged.1 
. Therefore, this Court's pronouncement of a clear standard is 

urgently ne.eded to ensure due process and fair treatment for Ohio's yonth. B~cause R.C. 

2151 .352 and Ohio case law have created uncer~ty in the iower co~s·xegarding a child's tight· 

to .counsel in a juvenile delinquency proceeding and a child's waiver of that right, this case· is of 

public and ~t geneial interest and involves a substantial. constitutional question .. 

1 In her law· reView article, Ihe Fiction of Juvenile Right to Cbrinsel: Waiver in ·the Juvenile 
Comts, Maiy'Berkheiser examined tlie long-standing:p:ractice of pemntting j~venile& to waive 
their .Iight to counsel Her survey revealed,' '.'that the vast.majority of nearly one hundred post
Gault waiver of counsel cases were overtumed on app'eal; and those that were upheld are largely 

. fadiStinguishable from those that W(!re overturned." · Of the ninety-nine smveyed cases, Ohio 
rep1esented over twenty percent of the cases that overturned waivers in the juvenile comts. 54 
FL. L. REV. 577; 5&1-82 (Sept. 2002). 
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STATEMENT OF THE CASE AND FACTS 

On August 9, 2005, Corey Spears, aged · 13, appeared in the Licking County Juvenile 

Court for his adjudication and disj)osition heazing in case numbers A2004-0329 and A2005-

0616. (T.pP. 2··13). At Corey's heaiing, the co~t began with th~ following colloquy: 

THE COURT: 

COREY SPEARS: 
TIIBCOURT: 

COREY SPEARS:. 
THE COURT: 

CORBY SPEARS: 
THECOURT: .· 

COREY SPEARS: 
THECOURf: 

COREY SPEARS: 
THE COURT: 

COREY SPEARS: 
THE COURT: 

COREY SPEARS: 
1HECOURT: 

MS: SPEARS: 

Today is August 9th. 2005. We're heie in the matter 
of Corey Spears, Case No. A200S-0616 and A20Q4-
0329.. And you are Cotey, correct? 
Yes. sfr. 
Corey, I have he1'e two se!s of 1igbts papers, both of 
which appear to bear your signatures in several 
places.. ~e those your signatures? · 
Yes, sit. . 
Did you read that form oi have it iead to you befoie 
you signed it? · 
Ye8, sir. 
Do you und,erstand the rights and explanations 
contained in that fonn? 
Yes s:ir. 
Do you under8tand that YQU have the right tb be 
represented by an attorney at"today's heanng? 
Yes; sit" . 
If you cannot afford an attorney and you qualify. 
under stat~ guideline.s, I will appoint an attorney to 
represent you . Do you understand that? · 

·Yes, sir.. · 
· Do you wish to go foiward with today's heating 
. without an attorney? 
Yes; sir. 
Ms . . Spears. do you · agree with Corey's decision 
today to go forwa1-d without an a~omey? 
Yes, sir .. · 

.(Tpp'. 2-3) . Nt~r the cowt dispensed with. Co1ey's right to counsel~ it continued with the 

heai:ing, explained the natw·e of the charges, and · accepted Co1ey's admission to the charges .. 

The court then explained the rights Corey was waiving hr admittin'g to .the charges, ~d that he 

could be sentenced to incarceration in a juvenile prison. (T.pp. 5-6) . After Corey admitted to 

the charges, the court continued: 
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I'HECOuRT: 

MS. SPEARS: 
THECOuRT; 

COREY SPEARS: 
THE COURT: 

COREY SPEARS: 
THE COURT: 

MS.SPEARS: 

Ms. Spears, do you agree with. Corey's decision 
today to enterp!eas of admission to 'these chai:ges? . 
Yes. siI . 
Then, Cotey, I'll accept the pleas of .admission. Is 
there any $tement about this situation that you 
wish to mak~? 
No, sir.. 
Have jrou talked to )'Qllr mother since you got 
auested? 
No, sir. 
,~fa .. Spears, d~d you have an opportunity t<? read the · 
police report? · 
No; sir. · 

(T .. p~ T).. Ms. Spears djd not offer Corey any advice or. assistance dming his adjudi~ation and 

disposition. (T.pp .. ·2-13) . The court did not ask M~ .. Spears if she was th~ to "represent" her 

son .. (T.pp .. 2-13) .. 

After the cowt accepted Corey's admissions, it proceed~ to disposition. (Tpp .. 1 l'-13). 

Corey was not represented by counsel for disposition. .and the issue of counsel was not 

discussed. ff.pp. ll-13). Corey did not waive his tight to cmmset (I .pp 11-13). After some 

discussion with Corey, the comt committed him to the Depai:tment 9f Youth Sei:vices for a 

minimum of six months an each charge; nimcimum of his twent:Y-first biithday, and ordered the 

commitments to be imposed consecutively. (T.pp. ~10). Corey appealed bis a~judication·and 

dispoSition. 

O~ A}>til 17, 2006, the Fiftb Di~tiict issued its opinfon in this case. In its opi,nion, the 

cowt addressed Corey"s fi1st two assignments of e:rrortogether and found: 

The record illustxates that Appetlant's admission was voluntary and that 
the tifal · couxt explained 1ri$ rlght:S • . the charges, and the con5equences 'of 
being found delinque.tit .. Based on the foregoing. this Court finds tbat the 
trial couit substantially complied with ·Jtiv.R. 29 and did not violate 
Appellant's constitutional rights. The 1:ecord reflects that appellant's 
admission to the charges was given .knowingly, intelligently, and 
voluntarily and that ~e t:Iial court optained a valid waiver: of Appellant's 
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right to counsel~ Accordingly. appellant's First and Seoond Assignments 
· of Error are overiuled .. 

This appeal ·timely follows. 

ARGuMENT-

FIRST PROPOSITION OF LAW 

Ohio Revised Code 2151.352 impinges upon a juvenile's cOnstitutio~ right to 
counsel because the provision; "Counsel . .must be provided for a .cpild ·.not 
rep1esented by the. child's parent, guardian, 01 custodian" has led fo inconsistent 
interpretations of the x1ght to· counsel in violation of .Artide I, Section 10 of the 
Ohi9 Constinition and the Sixth and Fourteenth Amendments to the United States. 
Constitution.. 

Few rights are so 'zealously guarded as a defendant's right to coU11sel in a cri:minaJ 

procee4ing .. Although juvenile delinquency proceedings are civil proceeding~ "[w]hatever their 

label, juvemle d~linquency' laws feaime inhere~tly criminal aspects that we cannot ignore ... 

State v·. Walls, 96 Ohio St. 3d 437, 446, 2002-0hio-5059; 775 N.E2d· 829, 126. Therefore, 

"numerous constitutional saf eguru:ds nonnally resetY~ fo1· criminal prosecutions ate equally 

applicable to juvenile delinquency proceeditigs .. " ~ In re Gault, 387 U .. S.. l, 31-57, 87 S . Ct. 

1428, 18 L. Ed .. 2d 527. Specifically, a child in a juvenile delinquency proc~eding "requ.iies the 

guiding hand of counsel at every step. in the proceedmgs against him." Gault, at 36, citing 

Powell v. Alabama(19.32), 287 U.S. 45, 69, 53 S . Ct.. 55, 77 L. Ed. 158 .. 

Ibis Comt has said 'tllat RC 2151..352 ·~rovides a statutory light to appointed counsel 

that goes beyond constitutional requirements." State ex rel Asberry v. Payne. 82 Ohio St 3d 44, 

46, 1998-0hio-·596, 693 N .E .2d 794. But the language from RC. 2151 .352--=-"CounseJ rou8t be 

2 The court also vacated part of Corey's di8position and reversed and remanded the matter 
according to its rulings on Corey's Third and Fourth Assignments ofEnor, which are not at issue 
here .. 
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pt'ovided for a child not represented by the child's parent, guardian, or custodian"-has resulted 

in inconsistent interpretations that restrict a child's right to counsel in juvenile delinquency 

proceedings .. 

There.are two problems cmrently at issue with the statutory language cited above: first, it 

is µot clear from the plain langua~e of the statute whether the right to counsel is not waivable 

where a child is not represented by his parent, guardian, or custodian; and second, the phiase 

''represented by. parent:S .. . "has not been clearly defined. · 

Other states have resolved the :first issue in fllvor of in~erpreting their state_'s version of 

the statute as creating a nonwaivable right to counsel. Like R.C. 2i5L352 in Ohio, the relevant 

code sections _in ~orgia and Nott'h Dakota provide: "Counsel must be pmvided for a child not 

i·ep1esented by his parent, guafdian, or custodian .. "· GA .. CODE ANN. § 15·-11-6(b) (2006); ND .. 

CENT. CODE§ 27-20-26 (2006). In both states, the sentence ba8·been interpreted to mean #lat 

the tight to counsel is nonwaivable when a child is not represented by the child's parent, 

guardian, or custodian. K. E. S. v. State of Ga. (1975), 134 Ga. App . 843, 847, _216 S.E . .2d 670,. 

citing A. C: G. v. State of.Ga. (1974), 131 Ga. App .. 156, 156, 205·$ .. E .. 2d 435 (The right to 

counsel can ''be waived unleS.s the child is not represented by his parent, guardian or 

custodi~-");_ In Interest of S. (1978), 263 N.w~2d 114, .120 (Sup. Ct. ofN.D.) ("In view of the 

lights provided by the first three sentences of this. secti~n. the fourth sentence will have meaning 

and effect" only if it is interpreted as mandating a nonwaivable right to ·counsel for· such a child.''). 

Courts of appeals in Ohio have jllterpreted the l~nguage differently. In the instant case, 

the Fifth District foun.d that, "pu..rsuant to R .C. 2 l Sl .352, Juv .R.. 4(Aj ~d .Juv .R. 29(B), appellant 

was entitled to appointed counsel provided [he} did not knowingly waiv_e this right." ~at 

if30. (Emphasis in original.) In contJ:ast, the Second District bas inte1preteci the sentence to 
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mean, "[ o ]nly if the child has some adult to advise him may the child kno~gly and voluntarily 

waive his right to c01msel." In 1e R.B., 2nd Dist No. 2005-CA~94, ~006-Qbio-·2.64, ,25. And, 

the Fowth District has said, "[p]arents can adequately represent their child'~ in~ei:ests when tjlose 

interests are aligned with those of the parents and, in that situation, appointment of independent 

counsel for the child is no~ necessazy." In re Estes, 4th Dist. No. 04CA,11, 2004-0hio-5163, 110. 

Similarly, tho Eighth Distiict has found that "the presence of a social worker, sei:ving in the 

capacity of a. juvenile's custodi~ nullifies the automatic-appoiritment-of~unsel provision of 

the statute." In re SmitJ!, 8th D.ist. No. 77905, 142 Ohio App. 3d i 6, 20; 753 N E.2d 93'0. 

The inconsistent inteypretations given by the district courts reveal that the first and fifth 

sentences ofR.C. 2151..352 create uncertainty about a child's right to representation in juvenile 

comt..3 It seenis, however, that this Court can resolve this uncertainty., as it did in ~re Williams, 

101 Ohio St 3d 398, 2004--0hio-1500, 805 N .. B.2d 1110, in favol' of the "plain language of the 

first sentence of'R.C. 2151..352, as claii:fied by the Juvenile Rules .. "}Nilliams. at 'i1127-28 .. 

The second pl'Oblem with the ianguage provided by R .. C.2151.352 i~. that the p.btase 

'"represented by parents ... " has not been clearly Q.efined. Ihe word •'lepn~sent" is not defined in 

the statute, and the language Qf the statute does not offeI' any guidance.. F'or example, when the 

word "representation" is used in· the fust sentence of R.C. 2151..352, it plainly refers to 

"representation by.legal counsel." Likewise; the wo1d ''repiesented" ~·used in Juv.R.. 3 and 

Juv.R. 4 are refening to representation "by couns~L" Howeve1~ in the fifth sentence of R.C. 

2151.352, the word "represent" refers to a parent's, guardian's, or c~stodian's "representation" 

of the child . Further, while. Tuv.R. 29c:a) makes ~peated references to "unrep1esented parties," it 

----.---- ---
3 The .fust sentence ofR.C. 2151.352 provides, "A child, the chlJd'spaients ox custoqian, or any 
other person i11 loco parentis ofthe child is entitled to representation by legal counsel at all stages 
of the proceedings llllder this chapter or Chapter 2152. of the Revised Code ... 
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does not cla.iify by whom the child would be 1epresented-'---either counsel or parent, guardian, or 

custodian .. Juv. R.. 29(B)(3)-(5). Th~ question remains: is a child's ngh~. to. counsel equivalet;J.t 

to his right to be represented by his parent, guardian, .or custodian? The answer ~ust be "no." 

Notwithstanding their good intentions, parents cannot 1'epresent thell: child's legal 

intezests in a comt ptoceeding unless they are licensed to practice law. Further, in d~linquency 

ptoceedings, paients' interests and thefr child's best interests arc often in conflict with the child's 

legal int~sts. For example, in In re William B., ~e Sath District found that the trial court ened 

by not appointing counsel ·for William "to protect his constitutionat ·rights," .and said, 

"appellant's mother was pres~t ~court with him at the show cause.hearing * * * how~veI· * • • 
'the parents or guardian do not alwaYs "iepresent the child's best·interests and me sometimes 

adverse thereto."' In re WHliam B .. 61
'11 Dist. NoL-·04-1305, 163 Ohio Aw. 3d 20l, 2005-0hio-, . ' . . 

4428, 837 N..E 2d 414, •us, quoting Inre Agler· (1969)~ 19 Ohio St.2d 70, 78, 249N.E..2d 808. 

As demonstrated above, the fifth sentence of R.C. iISI.352 has led to inconsistent 

iilteipretations of a ¢hild' s right to repiesentation by collil.Sel in juvenile couxt; thus; this Court's 

clatification is needed to guaxantee ''the just determination of every juvenile court proceeding by 

ensudng the parties a .fair hearing and the recognition and enforcement of their constitutional and 

other legal iights •• .Juv R. l(B), cited in Williams. at ,is. 

SECOND PROPO_SITION OF LAW 

A child's waiver of counsel should be pemtitted anly ui>on strict compli?Dce with 
constitutional safeguards that can ensure such waiver is laioWing, intelligent, and 
voluntary and thus comports With dtze process n~quitements of Alticle I, S~ction 
16 of the Ohio Constitution and the Fifth and Fomteenth Amendments to the 
United States Constitution.· 

In 1995, the Eighth District Court of Appeals stated, "We have found no cont10lling Ohio 

case law rega.rding what constittites a valid waiver of a juvenile's constitutional tight to counsel." 
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fu re East (1995), 8111 Dist. No. 67955, lOS O~o App .. :3d 221, 223. 663 N E.2d 983 .. Because 

there exists no controlling case law to this day, courts have applied widely varying standards. that 

have produced inconsistent 1esults. 

All of Ohio s s. courts of app~s have considered juveniles' waivers of counsel . Despite 

this, no clear standard has emerged, Some. colirts of appeals, including the couxt from .East. 

mentioned above, have fQJJowed the waiver of coimsehtandard :from State v. Gibson (J.976), 45 

Ohio St . 2d 366, 345 N.E.2d 399, as summarized in paragraph two of the syllabus: "In order to . 

establish an effective waiyer of right to counsel. the trial co~t must make sufficient-inquizy to 

detennine whether defenda,ni .fuJly understands and intelligently relinquish~ i:bat right." E.g., In 

re HuSk, 4th Dist. No. 02CA16, 2002-0bio-4000; In 1e Johnson.(Aug .. 2.3, 1995), 1st Dist.. ·No. t-
. th . 

94.0664, 106 Ohio App., 3d 38; 665 N .. E .. 2d 247; In re· Ware (November 1, 1995), 9 Dist No. 

17252, 1995 Ohio App .. LEXIS 4899 .. 

But even among cases determined acc~rding ~o this standar<f, the comts' interpretations 

have varied. In l{usk, the Fowth District. stated· that a comt's deterinination of a valid waiver 

must include "an apprehension of the natui-e of the charges, the statutozy offenses included 

within them, the nmge of allowable punishments thereundex., poSSJ"ble defenses to the charges 

and circumstances in mitigation thereof' and· ail other facts essential ta a bmad undel'standing of 

the whole.matter .. " Husk. at '23, quoting Yon Moltke v. Gillies {194.8), _332 U.S .. 708, 724, 68 S: 

Ct. 316. 92 L. Ed. 309. In Johnson. the Fi1st Disttict found, «[t]he cowt's inquiry must 

encompass the totality 'ofthe circµmstances before the coiut can be satisfied that the w,aiver was 

given knowingly, inteJligently and voluntarily," and that "[i]n applying the totality-of-the-

circumstances test to j~veniles, cowts ·must give close. serutiny to factors such as a juvenile'.s 

age, emotional stability, mental capacity, and prior ctiminal .experience .. " Johilson, at 41. 
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(Internal citations omitted.) Jn Ware, the Ninth District found that 0 a written waiver signed by 

ware and her guardian shows that the referee eruured that she and he1' guardian made a knowing, 

intelligent, and voluntazy waiver of counsel." Ware; at 3. Contra In re Solis (1997), glh Dist . No.: 

71625, 124 Ohio App-3d 547, 551, 706 N E.2d 839 (''Written waiver signed by the defendant is 

Uisufficient to show [valid waiver].")-

For adult c1jminal defendants, the U.S. Supreme Court has said, "Waiver of the right to 

counsel*** must be. a 'knowing, intelligent ac[t] done with sufficient ay.rai~ness of the relevant . . . . 

circumstances."' ,lQwa v. Toyar (2004), 541 US .. 71, 81; 124 S. Ct 1379, 158 L . Ed,. 2d ~09; 

quoting Brady v. United States (1970), 397 U.S. 742, 148, 90 S: ·ct. 1463, 25 L . Ed. 2d 747. 
' . 

While the Supre,me Court has not "pr~cribed any fomitila or script to be read to a defendant ~ho 

states that .he elects to proceed without counsel,*** [s]tates .are free to ~dopt by statute, ntle, or· 

decision any guides to the apceptance .of an uncounseled.plea they deem useful." '14:., at 88, 94. 

In Ohio, Juv .R 29(B) pxovidf'.S: 

(B) Advisem,ent and findings at the commencement of the heaxing.. -At 
the beginning of the heaiing, the comt shall do all of the following: 

(1) Ascettain whether notico requirements have been copiplied with and. 
if not, whether the affected parties waive compliance; 

(2) Inform the parties of the substance of tht; ·complaint, the pwp·ose of 
the hea:ring, and pos~li;: coD.sequ~ces of the hearing, inclu~g the· 
possibility that. the callSe may be transferred to th~ appropxiate adult' comt 
under Juv. R. 30 where the complaint alleges that a child fourteen years of 
ag~ or over is delinquent by conduct that would constitute a felony if 
conmlitted. by an adult; . 

(3) Inform unrepresented parties of their right to COllllSel and detetrnine 
if those parties are waiving their right to counsel; 

( 4) Appoint ·counsel for any 1:1nrepresented party under .Juv. R 4{A) who 
does not waive the right to counsel; 

(5) infotm any unrepresented party who waives the right fo counsel of 
the right: to obtain counsel at any stage of the proc~dings, to remain 

1. 
I 

! 



silent, to offer evidence, to cross-:examine witnesses., and, upon request, to 
have a record of all proceeclings made, at public expense ifindigent. 

Although the 1ule provides an outline of the adjudicatory hearing with mandatory ·steps. 

given in !'! logical 01der, the application of this rule to waivers of the right to counsel has not 

produced a clear standard, while the plain language Qfthe rule is mandatory, some courts have 

determined that only substantial compliance with the. mle is required. E .g .. , Jn re D'aniel K., 6th 

Dist·No~>.. OT-02-025, OT-02-023, 2003-0hio-1409, 133 ("'Ihe threshold standard to detemrine 

if an alleged delinquent clµld received his · or hc:i due piocess rights before the ultimate stage of 

the final adjudicatory heating occws is whether the presiding official substantially complied with 

the advisem~t of.rights t'eq~1·ed under Juv..R. 29(B).'') . See also In re Bennette H. (October 31~ 

1997), <?th Dist No. L-97·-1013, 1997 Ohio Apj:>. LEXIS 4786 ("~ea comt's totaJ disregard 

of the requhements of Juv.R. 29(B) bas been held to be prejudicial error, ~ * * substantial 

compliance is sufficient to satisfy the rule."), citing Jn re William H. (1995), 6th Dist. No .. L-9~ 

263, 105' Ohio App. 3d 761, 766, 664 NE2d 1361; Jn the Matter of Matthew A. (Oct. 8,1999), 

Ottawa App. No. OT-99-034, 1999 Ohio.App. LEXIS 4776 .. 

It- is not smp1ising that "substantial compliance" has emerged as the standard fOr an entiy 

of an admission or a denial injuveniie court because Crim .. R..P .. ll(C)(2) 4 and· Tuv.R. 29(D)'are 

similar.. Application of the "substantial. compliance" standard to Juv R. 29(B)~ howeve1:, is 

illogical because the plain language of the rule is mandatory. In re Royal (1999), 7th Dist.: No. 96 

CA 45, 132 Ohio App .. 3d 496, 502-3, 725 N ~.2d 685 ("'!he right~ dialogue of .Juv .. R. 29(B) is 

mandatory and a trial cotirt commits reversible. error in failing to advise a juvenile of these 

.
4 This Court address~ "substantial compliance" with regard to Crim:R. 11 iri State v. Stewart 
.(1977), 51 Ohio St. 2d 86, 364 N.. E .. 2d 1163 . . See also, State v. Nero (1990), 56 Ohio St. 3d 
106; 564 N .E.2d 474; State v. Billups (1979), 57 Ohio St . 2d 31; 385 N.E.2d 1308. 
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constitutional protc:ctions .") . See Jn~ Kimble (1996); 3rd Dist. No. 3-96-06, 114 Ohio App .. 3d 

136, 682 N.E.2d 1066, citing In re Smith (Aug .. 30, 1991), 6th Dist. No. 90-0T-038. 77 Ohio 

App. 3d I, 601 N.E2d45 . See also Dorrian v. Scioto Conservancy Dist. (1971), 27 Ohio ·St. 2d 

102, I 07, 271 N .E.2d 8'4 ("the word 'shall' is usually interpreted to mak~ the provision in which 

it is contained mandatory'').· 

CoUits of appeals have promoted particular confusion when an opinion is based upon a 

mix of the analyses for a juvenile's waiver of his right to counsel and bis entry of admission, as 

in the instant case. The trial court did not adhere·to .Juv .R .. 29(B){i), Juv:.R. 29(B)(2), and .Juv.R. 

29(B)(5) befo1e it accepted Corey's waiver of'Coun.sel, but .b~cause"the Fifth Distiict f.ound that 

the trial court "substantially complied ~ith Juv. R. 29(D)," the waiver of counsel and the entry ~f 

admission were valid. ~ at 41J59. Compare Iii re Poland. 5111 Dist No .. 04CA18, 2004-0hio-

5693, ~119, 24 (waiver of counsel and the entry of fldmisfilon were invalid where trial co'Qlt 

engaged in a "minimal discussion with child regarding his tight to counsel" and an incomplete 

"Crim.R. 11 colloquy"); In re Christner, 5th Dist. No. 2004AP020014, 2004-0hio-4252. f17 

(waiver of counsel and entiy of admission we1e invalid where the trial couxt did not conduct "the 

kind. of dialogue anticipated by the rules, before :finding appellant had waived his rights 

knowingly, voluntm:ily,._01· intelligently"); ~.Willcins {June 26, 1996), 3~ Dist. No 5-96-1, 

19% Ohio App. LEXIS 2812, 4-5 (V(aiver of collllSel and entry of admission valip where the 

trial court substantially complied with Juv.R. ,49(B) and Juv.R. 29(D); .. Complete express 

compliance with [Juv.R. 29] not always required for a juvenile to have been accorded due 

") prncess.. . 

The same safeguards of' due process afforded to adult defendants apply to juveniles in 

delinquency adjudications .. See In re Ga.ult (1967), 387 U .S. 1. 87 S. Ct i428, 18 ~- Ed. 2d.527. 
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Fmther, "[iJn light of the criminal aspects of delinquency proceedings, including a juvenile's loss 

of liberty, due process and fair treatment are required in a juvenile f1!ijudicafo1y hewing." In re 

Cross, 96 Ohio St3d 328, 2002-0bio-41S3, 774 NE.2d 258, 1121-24. As demonstrated above, 

there exists no clear standaid for what constitutes valid waiver of a juvenile's 1ight to counsel in 

Ohio . 1herefore, this Court's pronouncement of a clear standard is mgently needed to ensure 

.due process and fair treatment fot Ohio's youth. 

CONCLUSION 

This case involves a substantial constitutional question~ as well as questions of public or 
. . ' 

great general interest'. This Comt should giant jmisdiction.. 

Respect.fully submitted, 

DAVID H. BODIKEll°#0016590 
ublic Defender 

,. POWELL #0076418 
Assistant State Public Defender 
{Counsel of Rec9rd) 

Office of the Ohio PubJfo Defender 
8 R Long Street - 11 lh Floor 
Columbus, Ohio 43215 
(614) 466~5394 
(614) 644-0708 (Fax) 
E-mail: amanda..powell@opd.ohi9.gov 

COUNSEL FOR COREY SPEARS 

14 



CERTIJITCATE OF SERVICE 

I hereby certify that a copy of the foregoing Memorandm:n in Support of' Jurisdiction: . 

of Appellant Corey Spears~ forwmded by regular U.S .. Mail this 1st day of June, 2006 .to the 

office of Melinda Seeds and Erin Welch, Licking County Assistant Prosecutors, 20 South 

Second Street; Newark, Ohio 43055. 

#236500 

. ~-
. / •. . .. 

A·J. POWEIL.#0076418 
Assistant State Public Defender 
Counsel ofReeoni 

COUNSEL rOR CORBY SPEARS 

IS 

I 
I 
! 

I· 



IN RE: COREY SPEARS, 
A.MlliOR CHILD 

IN THE SUPREME COURT OF OHIO 

Case No. 

On Appeal from the Licking 
Cciunfy Comt of Appeals 
Fifth Appellate District 

C.A Case No. 2005-CA~93 

-------------------------· --
APPENDIX TO 

MEMORANDUM IN SUPPORT OF JURISDICTION 
OF AP~E~LANT COREY SPEARS . 


