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Statement of the Case and Facts 
 

 Tyshawn Barker, just 15 at the time of the incident that gave rise to the charges in this 

case, had a full scale IQ of 69, which placed him in the second percentile for his age group. 

(Amenability Report, p.1, 5). His word recognition skills were at the third grade level, and his 

math skills were at the fifth grade level. (Amenability Report, p.6). Tyshawn was often anxious 

about being bullied, having to fight other kids in school, and he was ridiculed on a daily basis. 

(Amenability Report, p.4). He was “jumped” and classmates kicked him in the face and head on 

two separate occasions; and, prior to his placement in alternative school, Tyshawn was harassed 

daily by the “majority” of his classmates for being “a punk,” “lame,” and not being “able to 

fight.” (Amenability Report, p.3). Tyshawn had two prior adjudications for misdemeanor 

offenses, but had never been held in detention or in a residential or rehabilitative program. 

(Amenability Report, p.2).  

 On October 17, 2011 at 10:45pm, Detectives Kurt Ballman and Terry McGuffey 

interrogated Tyshawn’s co-defendant, whom Tyshawn looked up to as a brother. (State’s 

Ex.2(A); Amenability Report, p.2). As a result of those statements, police took Tyshawn into 

custody, brought him to the Hamilton County Juvenile Detention Center, and began questioning 

him at 11:57pm. (5/30/2014 T.p.27,29; State’s Ex.4(A), p.2). This interview was video recorded. 

(State’s Ex.3(A)).  

 As soon as the detectives entered the interview room with Tyshawn, Detective Ballman 

told him, “We’re going to get some information from you.” (State’s Ex.3(A) at 11:56pm). The 

detectives asked Tyshawn for some preliminary information, including his age, his address—

although Tyshawn did not know what his zip code was—his phone number, his mother’s name, 

and where he attended school. (State’s Ex.4(A), p.4). Then, Detective Ballman told Tyshawn he 
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had to “ask you a series of dumb questions but they’ll sound dumb to you.” (State’s Ex.4(A), 

p.5). The Detective asked if Tyshawn had used drugs or alcohol that day, and whether he had any 

health problems. (State’s Ex.4(A), p.5). Then, Officer Ballman told Tyshawn, “I have got to read 

something to you” as follows:  

DETECTIVE BALLMAN:   What I’m going to do is I’m going to read you a 
 notification.  

DEFENDANT BARKER:  Um-hmm. 

DETECTIVE BALLMAN: All right. When we are done I’m going to ask you if 
you understand it.  

DEFENDANT BARKER:  Okay. 

DETECTIVE BALLMAN: And then I’m going to ask you to sign it. You’re not 
admitting to anything. I am just telling you it just 
says that I read you this, okay? 

DEFENDANT BARKER:  Okay. 
  
(State’s Ex.4(A), p.6-7). 

 Ballman then began to speak more quickly, and read verbatim from a Cincinnati Police 

Department Notification of Rights form without stopping, and without asking Tyshawn for any 

indication of his substantive understanding as the form was read. Ballman read from the form, 

and Tyshawn did not have the opportunity to review or read the form himself. (State’s Ex.3(A) at 

12:02am). The following still photograph is from the recording of Detective Ballman reading 

Tyshawn the form: 
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(State’s Ex.3(A) at 12:02:03AM). 

After he finished reading, Ballman asked: 

DETECTIVE BALLMAN:  Do you understand this? 

DEFENDANT BARKER:  Yes, sir. 

DETECTIVE BALLMAN: Okay. I just need you to sign that I read that to you 
and that you understand it. 

 
DEFENDANT BARKER:  Right here? 

DETECTIVE BALLMAN:  Right where I put “x” where it says sign. 

(State’s Ex.4(A), p. 8).  
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After Tyshawn signed the rights form, Detective McGuffey asked Tyshawn if he is familiar with 

the form, and whether he was aware of his rights: 

DETECTIVE MCGUFFEY: Tyshawn are you familiar with that form? You have 
heard of Miranda rights before? 

 
DEFENDANT BARKER:  No, sir, my first time. 

DETECTIVE BALLMAN: First time you have read, but you have seen it on 
T.V., right? 

 
DEFENDANT BARKER:  Yes, sir. 

DETECTIVE MCGUFFEY: The whole thing about you have the right to remain 
silent and all that stuff? 

 
DEFENDANT BARKER:  Yeah. 

(State’s Ex.4(A), p.8). 

 The detectives then began to question Tyshawn regarding what he knew about his co-

defendants’ shooting of Rudell Engemon and Carrielle Conn. (State’s Ex.4(A)). Detective 

Ballman intimated that the only way for Tyshawn to get out of trouble was to talk to them, 

stating “you guys got into this and you’ve got to get yourselves out and the only way to get out is 

to start telling the truth.” (State’s Ex.4(A), T.p.15). He encouraged Tyshawn to “come clean” and 

tell the story. (State’s Ex.4(A), T.p.42). Tyshawn told the detectives how his co-defendants shot 

the victims, but implicated himself by admitting to knowing what the co-defendants planned to 

do, and participating in the offenses. (State’s Ex.4(A), T.p.31-33,40).  

 Later that day, at 6:40pm, the detectives returned to the Hamilton County Juvenile 

Detention Center to ask Tyshawn more questions. Ballman stated “we’re going to read him his 

rights again and we are going to go from there.” (State’s Ex.4(C), T.p.2). Tyshawn stopped the 

detective: 

 



 5

 DEFENDANT BARKER:  Could I say something? 

 DETECTIVE BALLMAN:  Go ahead, sir. 

 DEFENDANT BARKER:  I seen an attorney—an attorney, whatever that is. 

 DETECTIVE BALLMAN:  An attorney? 

 DEFENDANT BARKER:  Yeah. 

 DETECTIVE BALLMAN:  Okay. You— 

DEFENDANT BARKER:  And she told me if you all come up here just to ask  
     for an attorney.  
 
DETECTIVE BALLMAN: Okay. Do you want to ask for an attorney now or do 

you want to talk to us? It’s your choice. 
 
DETECTIVE MCGUFFEY:  You know why we’re— 

DEFENDANT BARKER: I do want to talk to make the situation a little bit 
more better for you all, but— 

 
* * *  

DETECTIVE BALLMAN:  Are you asking for an attorney? 

DEFENDANT BARKER:  Just go on. 

(State’s Ex.4(C), T.p.3-4). 

 The detectives asked Tyshawn the name of his attorney, but he did not know her name. 

(State’s Ex.4(C), T.p.4). The detectives read Tyshawn another rights form, had him sign the 

form, and then asked him to identify a photo of the co-defendant Tyshawn referenced in his prior 

statement. (State’s Ex.4(C), T.p.4-5,6).  

 As a result of statements obtained from the other two boys accused and Tyshawn, the 

State charged Tyshawn with one count of murder and one count of aggravated murder in 

Hamilton County Juvenile Court. (10/18/11 Complaint, Case No. 11-10085; 10/24/11 Complaint, 

Case No. 11-10303). After a joint hearing for the three co-defendants, the juvenile court found 
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probable cause to support the charges. (11/16/11 Judicial Entries, Case Nos. 11-10085, 11-

10303). The juvenile court conducted an amenability hearing for Tyshawn, and ordered him to 

be transferred to the common pleas court for criminal prosecution. (11/30/11 Judicial Entries, 

Case Nos. 11-10085, 11-10303). Tyshawn was indicted in the Hamilton County Court of 

Common Pleas for aggravated murder with firearm and witness specifications, conspiracy with 

firearm and witness specifications, aggravated robbery, and tampering with evidence. (12/1/11 

Indictment, Case No. B 1107595-C). 

 Tyshawn, through counsel, filed a motion to suppress his statements as obtained in 

violation of Miranda v. Arizona, 385 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 

Specifically, counsel argued that Tyshawn did not knowingly, intelligently, and voluntarily 

waive his Miranda rights. (3/5/12 Motion to Suppress). The trial court conducted a joint hearing 

for the three co-defendants, because each filed a motion to suppress their statements. (5/30/2012 

T.p.1). The State’s only witness at that hearing was Officer Kurt Ballman, who testified about 

the interrogations of all three co-defendants. (5/30/2012 T.pp.5-15). On direct examination, the 

State’s only question for Ballman regarding the waiver of rights was “Did you have any reason 

to believe that these individuals did not understand their right or they were not making voluntary 

statements?” (5/30/2012 T.p.14). Ballman replied “no.” (5/30/2012 T.p.14). Regarding Tyshawn, 

Ballman knew that Tyshawn had recently turned 15 years old, and admitted that he did not know 

Tyshawn’s reading level or comprehension level. (5/30/2012 T.p.31). Tyshawn did not present 

any witnesses or evidence at the hearing. The trial court denied Tyshawn’s motion to suppress, 

reasoning that “the statements made by the defendants were voluntarily made by the defendants 

after being properly—they were voluntarily made after the defendants were properly advised of 
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their rights which the Court finds they understood.” (6/13/12 T.p.3). Tyshawn’s defense counsel 

objected to that finding. (6/13/12 T.p.3).  

Tyshawn entered a plea of no contest to aggravated murder with firearm specifications, 

aggravated robbery with firearm specifications, and tampering with evidence. (3/14/13 Judgment 

Entry). The trial court sentenced Tyshawn to an aggregate prison term of 25 years to life, and 

Tyshawn appealed. (3/14/13 Judgment Entry; 4/5/13 Notice of Appeal, Case No. C-1300214). In 

his merit brief, Tyshawn argued that defense counsel rendered ineffective assistance by failing to 

present any evidence at his amenability hearing. (1/24/14 Merit Brief). During the pendency of 

the appeal, Tyshawn’s counsel learned that the trial court had conducted a hearing on a motion to 

suppress Tyshawn’s statements to police, but that neither the hearing nor a judgment entry 

denying the motion to suppress was filed in the trial court or noted on the trial court’s docket. 

(5/16/14 Motion). Thus, counsel had been unaware that a motion to suppress had been litigated. 

(5/16/14 Motion). The court of appeals permitted Tyshawn to file a supplemental brief assigning 

error to the trial court’s denial of his motion to suppress. (5/20/14 Entry). On appeal, Tyshawn 

argued that his statements should have been suppressed because he did not waive his Miranda 

rights. (5/29/14 Supplemental Merit Brief).  

The court of appeals held that defense counsel was not ineffective and that the trial court 

did not abuse its discretion when it denied Tyshawn’s motion to suppress his statements to 

police. State v. Barker, 1st Dist. Hamilton No. C-130214, 2014-Ohio-3245.  
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Argument 
 

Introduction: this case is properly before this Court. 

 As set forth in the propositions of law below, shifting the burden to a child to prove that 

statements elicited during a police interrogation are voluntary under R.C. 2933.81(B) violates 

due process. And, the statutory presumption of voluntariness in R.C. 2933.81(B) has no bearing 

on whether a Miranda waiver is knowing, intelligent, and voluntary. These issues are properly 

before this Court because they arose from the First District’s opinion and reasoning in the case 

below.  

 In the trial court, Tyshawn argued that his statements should be suppressed because he 

did not knowingly, intelligently, and voluntarily waive his rights as required by Miranda v. 

Arizona, 384 U.S. at 479, 86 S.Ct. 1602, 16 L.Ed.2d 694. (3/5/12 Motion to Suppress; 5/30/12 

T.p.37). At the suppression hearing, the State argued that the statutory presumption of 

voluntariness under R.C. 2933.81(B) applied to this case. (5/30/12 T.p.36). However, when the 

trial court overruled the motion to suppress, it did not apply the statutory presumption of 

voluntariness set forth in R.C. 2933.81(B). Rather, the court found that “the statements made by 

the defendants were voluntarily made by the defendants after being properly—they were 

voluntarily made after the defendants were properly advised of their rights which the Court finds 

they understood.” (6/13/12 T.p.3). The trial court did not apply the statutory presumption of 

voluntariness, and did not find that the burden had shifted to Tyshawn to prove involuntariness 

under R.C. 2933.81(B).  

 On appeal, Tyshawn assigned error to the trial court’s finding that he understood his 

Miranda rights, and thus knowingly, intelligently, and voluntarily waived those rights when he 

provided a statement to police. The First District considered whether Tyshawn waived his 
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Miranda rights, but applied the statutory presumption of voluntariness in R.C. 2933.81(B), and 

shifted the burden to Tyshawn to prove that his statement was voluntary, and found that 

Tyshawn had not met this burden. Op. at ¶ 12.  

 The First District’s opinion improperly conflates the statutory presumption of 

voluntariness with the long-held constitutional requirement that a defendant knowingly, 

intelligent, and voluntarily waive his Miranda rights before his statement may be used against 

him. Id. The due process challenge to R.C. 2933.81(B) as applied to a child was not an issue 

raised in the court of appeals, because the trial court did not apply R.C. 2933.81 in its holding. 

Tyshawn raised his claims relating to R.C. 2933.81 at the first opportunity—after the First 

District merged its analysis of whether Tyshawn knowingly, intelligently, and voluntarily waived 

his Miranda rights, in which it is the State’s burden to prove a valid waiver, with the statutory 

presumption of voluntariness under R.C. 2933.81, which shifts the burden to the defendant to 

prove voluntariness.  

 Alternatively, if this Court finds that Tyshawn forfeited these issues, this Court should 

decline to apply the waiver doctrine it set forth in State v. Awan, 22 Ohio St.3d 120, 489 N.E.2d 

277 (1986), and elect to consider Tyshawn’s claims because the rights and interests at stake 

warrant consideration. As this Court has stated, “the waiver doctrine announced in Awan is 

discretionary[, and] * * * even where waiver is clear, this court reserves the right to consider 

constitutional challenges to the application of statutes in specific cases of plain error or where the 

rights and interests may warrant it.” In re M.D., 38 Ohio St.3d 149, 151, 527 N.E.2d 286 (1988). 

Moreover, the First District application of R.C. 2933.81(B) in this case constitutes plain error 

because it implicates the constitutional protections of the due process clause as applied to a child, 

and violates the constitutional protections set forth in Miranda and its progeny.  
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 In criminal court, Crim.R. 52(B) provides that “[p]lain errors or defects affecting 

substantial rights may be noticed although they were not brought to the attention of the trial 

court.” M.D. at 151. This Court has applied the plain error analysis from Crim.R. 52(B) to 

constitutional challenges to statutes on direct appeal when there was no objection made in the 

trial court. “Inherent in the rule are three limits placed on reviewing courts for correcting plain 

error.” State v. Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, 873 N.E.2d 306, ¶ 15. First, there 

must be an error. Id. at ¶ 16. Second, the error must be plain, meaning an “obvious defect” in the 

trial proceedings. Id. Third, the error must affect substantial rights, meaning that the trial court’s 

error must have affected the outcome of the case. “Courts are to notice plain error ‘only to 

prevent a manifest miscarriage of justice.’” Id. quoting State v. Long, 53 Ohio St.2d 91, 372 

N.E.2d 804 (1978), paragraph three of the syllabus.  Tyshawn asks this Court to recognize the 

constitutional violations that arise from the burden shift of R.C. 2933.81(B) when applied to a 

child, and arise from the First District’s interpretation of that statute, which can be relied upon to 

circumvent the well-established requirement that a defendant knowingly, intelligently, and 

voluntarily waive his Miranda rights before his custodial statements may be used against him. If 

this Court accepts these constitutional claims, it must necessarily find that the First District’s 

reasoning constitutes plain error. Failing to hold otherwise would result in a manifest miscarriage 

of justice.  
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First Proposition of Law 
 
When applied to a child, the statutory presumption that a custodial 
statement is voluntary under R.C. 2933.81(B) violates due process. Fifth and 
Fourteenth Amendments to the U.S. Constitution; Article I, Section 10, Ohio 
Constitution. 
 

A. The State has the burden of proving that a defendant’s statements elicited during 
interrogation are voluntary.  

 
 This Court has recognized that when a defendant challenges the admissibility of his 

statements to law enforcement, the statements may only be admitted against the defendant if the 

State meets its burden of proving that those statements were voluntarily given; that is, by 

showing “that the defendant’s will to resist was not overborne by threats or improper 

inducements.” State v. Melchior, 56 Ohio St.2d 15, 381 N.E.2d 195 (1978), citing Lego v. 

Twomey, 404 U.S. 477, 489, 92 S.Ct. 619, 30 L.Ed.2d 618 (1972). When a confession is 

challenged by a defendant as involuntary, “he is entitled to a reliable and clear-cut determination 

that the confession was in fact voluntarily rendered.” Lego at 489. And, “the prosecution must 

prove at least by a preponderance of the evidence that the confession was voluntary.” Id. 

 Importantly, the Court in Lego also stated that “the States are free, pursuant to their own 

law, to adopt a higher standard.” Id. The problem in this case is that the First District’s decision 

lowers that standard by removing the burden from the State, and shifting it to the defendant. See 

State v. Western, 2d Dist. Montgomery No. 26058, 2015-Ohio-627, 29 N.E.3d 245, ¶ 17 (stating 

that while the constitutionality of R.C. 2933.81 was not before the court, “[w]e have some 

questions about shifting the burden to a defendant.”); see also Brief of Amici Curiae, pp.5-9, 12-

14 (discussing the constitutional implications of shifting the burden of proving the voluntariness 

of a custodial statement to the defendant). This burden shift is especially problematic for 

children, because it is well settled that they require greater protections when subject to 
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interrogation by law enforcement. In re C.S., 115 Ohio St.3d 267, 2007-Ohio-4919, 874 N.E.2d 

1177, ¶ 106, quoting Haley v. Ohio, 332 U.S. 596, 599, 68 S.Ct. 302, 92 L.Ed. 224 (1948). 

 It is axiomatic that a defendant’s statements may only be admitted against the defendant 

if the interrogation comports with due process; that is, if the State proves that the statements 

were voluntarily given. Jackson v. Denno, 378 U.S. 368, 376, 84 S.Ct. 1774, 12 L.Ed.2d 908 

(1963). The traditional due process test for whether a statement is voluntary asks: “Is the 

confession the product of an essentially free and unconstrained choice by its maker?” Culombe v. 

Connecticut, 367 U.S. 568, 602, 81 S.Ct. 1860, 6 L.Ed.2d 1037 (1961), quoting Rogers v. 

Richmond, 365 U.S. 534, 81 S.Ct. 735, 5 L.Ed. 2d 760 (1961). “If it is, if he has willed to 

confess, it may be used against him. If it is not, if his will has been overborne and his capacity 

for self-determination critically impaired, the use of his confession offends due process.” Id. To 

determine whether a confession is voluntary, courts take into account both the details of the 

interrogation and the characteristics of the accused, then weigh “the circumstances of pressure 

against the power of resistance of the person confessing.” J.D.B. v. North Carolina, __ U.S. __, 

131 S.Ct. 2394, 2410, 180 L.Ed.2d 310 (2011), quoting Stein v. New York, 346 U.S. 156, 185, 73 

S.Ct. 1977, 97 L.Ed. 1522 (1953) and Schneckloth v. Bustamonte, 412 U.S. 218, 226, 93 S. Ct. 

2041, 36 L.Ed.2d 854 (1973). Along with the suspect’s particular characteristics, “anything else 

that might have affected the ‘individual’s * * * capacity for effective choice,’ [a]re relevant in 

determining whether the confession was coerced or compelled.” J.D.B. at 2410, quoting 

Miranda, 384 U.S. at 506-507, 86 S.Ct. 1602, 16 L.Ed.2d 694 (Harlan, J., dissenting).  

B. There are particular due process considerations at issue when a child is subject to 
police interrogation. 

  
 There are profound differences in the ways that children and adults respond to the 

pressures of a custodial interrogation, and those differences place children at a distinct 
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disadvantage. See Brief of Amici Curiae, pp.21-26 (discussing empirical evidence regarding the 

fundamental differences between children and adults during an interrogation). While pressure 

that overbears the will of an adult may be obvious to an observer, the same is not true of 

children. The Supreme Court of the United States has long recognized that children require 

greater protections than adults in interrogations because they are inexperienced, immature, easily 

subjected to pressure from authorities, and are often unable to comprehend the consequences of 

self-incrimination. Gallegos v. Colorado, 370 U.S. 49, 54, 82 S.Ct. 1209, 8 L.Ed.2d 325 (1962). 

In 1948, the Court held that a 15-year-old’s confession was obtained in violation of due process 

when he was taken into custody and questioned during the night. Haley, 332 U.S. at 600, 68 

S.Ct. 302, 92 L.Ed. 224. The Court reasoned that the fifteen-year-old was no match for the 

police. Id. “He needs counsel and support if he is not to become the victim first of fear, then of 

panic. He needs someone on whom to lean lest the overpowering presence of the law, as he 

knows it, crush him.” Id. The Court further stated:  

[W]e are told that this boy was advised of his constitutional rights before he 
signed the confession and that, knowing them, he nevertheless confessed. That 
assumes, however, that a boy of fifteen, without aid of counsel, would have a full 
appreciation of that advice and that on the facts of this record he had a freedom of 
choice. We cannot indulge those assumptions. Moreover, we cannot give any 
weight to recitals which merely formalize constitutional requirements.  
 

Id. at 601. 

 In Gallegos, the Court again found that a child’s confession was obtained in violation of 

due process after he was detained for five days without access to counsel, parent, or juvenile 

court, and rejected the prosecution’s argument that the youth and immaturity of the child, and the 

five-day detention, were irrelevant because the child confessed as soon as he was arrested. 

Gallegos at 54. The Court reasoned: 
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 He cannot be compared with an adult in full possession of his senses and 
knowledgeable of the consequences of his admissions. He would have no way of 
knowing what the consequences of his confession were without advice as to his 
rights—from someone concerned with securing him those rights—and without the 
aid of more mature judgment as to the steps he should take in the predicament in 
which he found himself. * * * Adult advice would have put him on a less unequal 
footing with his interrogators. Without some adult protection against this 
inequality, a 14-year-old boy would not be able to know, let alone assert, such 
constitutional rights as he had.  

 
Id. 

Though Haley and Gallegos were decided decades ago, the Court relied on both cases 

when it most recently considered juvenile interrogation, to support its decision that age properly 

informs a custody analysis for purposes of Miranda. J.D.B., __ U.S. __, 131 S.Ct. at 2404, 180 

L.Ed.2d 310. In J.D.B., the Court reiterated that “‘[o]ur history is replete with laws and judicial 

recognition’ that children cannot be viewed simply as miniature adults.” Id. at 2404, quoting 

Eddings v. Oklahoma, 455 U.S. 104, 115-116, 102 S.Ct. 869, 71 L.Ed. 2d 1 (1982). And, even 

for an adult, the “pressure of custodial interrogation is so immense that ‘it can induce a 

frighteningly high percentage of people to confess to crimes they never committed.’” J.D.B. at 

2401, quoting Corley v. United States, 556 U.S. 303, 321, 129 S.Ct. 1558, 173 L.Ed. 2d 443 

(2009). In J.D.B., the Court relied on a multitude of research regarding children’s susceptibility 

to police pressure during interrogation, which provides empirical support for the “commonsense 

conclusions” the Court drew in Haley and Gallegos, cases which long pre-dated the empirical 

evidence which support interrogation cases today. J.D.B. at 2401, 2403. 

In the instant case, this Court must consider whether it violates due process for the burden 

to shift to the child to prove that his statement was voluntary, merely because the interrogation 

was videotaped. The relevant empirical research demonstrates that children have a particular 

susceptibility to police pressure, and propensity to succumb to interrogation pressure and admit 
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to offenses they did not commit. See Brief of Amici Curiae, pp.23-30. This clouds the traditional 

due process test for whether a statement is voluntary, because it is far more difficult to establish 

that the confession was the product of an essentially free and unconstrained choice by the child. 

Thus, due process protections are implicated when the burden is removed from the State, and 

placed on the child who is challenging the statements.  

C. Because a child’s will is much more easily overborne by police pressure and 
inducements than an adult, Ohio’s statutory burden, which requires a child to prove 
that his videotaped interrogation is voluntary, violates due process. 

 
Revised Code Section 2933.81 is a relatively new statute, enacted on April 5, 2010 by 

Senate Bill 77. 2009 Ohio SB 77. The statute provides that if a person is suspected of murder and 

is subject to a custodial interrogation, all statements made by the person during the interrogation 

are presumed to be voluntary if the statements were electronically recorded. R.C. 2933.81(B). 

And, the person who made the statements during the interrogation has the burden of proving that 

the statements were not voluntary. R.C. 2933.81(B). While other states have codified 

requirements that certain interrogations be recorded, or codified recommendations for recording, 

Ohio appears to be the only state with a statute that presumes a person’s statement is voluntary 

because it is recorded, and shifts the burden to the person to prove that the electronically 

recorded statement was involuntary. See Dep’t of Justice, New Department Policy Concerning 

Electronic Recording of Statements, 128 Harv.L.Rev. 1552, 1553 (2014); see also Brief of Amici 

Curiae, pp.9-12 (discussing other state statutes addressing the electronic recording of police 

interviews). 

Because R.C. 2933.81(B) refers to a “person” subject to interrogation, it does not 

differentiate between the interrogation of a child or an adult. Indeed, law enforcement often do 

not differentiate between a child and an adult suspect, and are taught to use the same tactics and 
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tenets of adult interrogation for juvenile suspects. Steven A. Drizin & Greg Luloff, Are Juvenile 

Courts a Breeding Ground for Wrongful Convictions?, 34 N.Ky.L.Rev. 257, 273 (2007); quoting 

Fred E. Inbau, et al., Criminal Interrogation and Confessions (3d ed. 1986), 137. However, the 

reality is very different. “Juveniles’ inferior comprehension of rights, limited language ability, 

and inadequate decision-making skills increase their susceptibility to interrogation tactics * * *.” 

Drizin & Luloff at 273. Juveniles are “particularly ill-suited to engage in the high-stakes risk-

benefit analysis inherent in any police interrogation.” Brief for Center on Wrongful Convictions 

of Youth et. al. as Amici Curiae Supporting Petitioner, J.D.B. v. North Carolina, (No. 09-11121), 

2010 U.S. S.Ct. Briefs LEXIS 2391, at 17-28; Saul M. Kassin et al., Police-Induced Confessions: 

Risk Factors and Recommendations, 34 Law & Hum. Behav. 3-38 (2010); see also Brief of 

Amici Curiae, pp.21-22, 23-26. 

Studies of proven false confessions have demonstrated that juveniles are over-represented 

in false confession cases. One study showed that juveniles comprised 33 percent of a sample of 

125 known false confessions. Steven A. Drizin & Richard A. Leo, The Problem of False 

Confessions in the Post-DNA World, 82 N.C.L.Rev. 891, 944-945 (2004). And, more than half of 

the juveniles in the study were aged 15 or under, suggesting that the age group may be 

“particularly vulnerable” to police interrogation. Id.; Thomas Grisso et al., Juveniles’ 

Competence to Stand Trial: A Comparison of Adolescents and Adult Capacities as Trial 

Defendants, 27 Law & Hum. Behav. 333, 353-356 (2003) (noting that children fifteen years or 

younger are more likely than older teenagers to comply with authority and confess to an offense). 

See also Brief of Amici Curiae, pp.26-27 (discussing notable, proven false confession cases 

involving juvenile suspects wherein the interrogations were electronically recorded).  
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Experts have identified various reasons why juveniles are more susceptible to police 

tactics during interrogation, and thus over-represented in false confession cases: 

• Because juveniles do not have the same life experience to draw upon as adults, 
they are “more readily influenced by police power, persuasion, or coercion.” 
Drizin & Luloff at 274, quoting Drizin & Leo at 944. 
 

• Children have a reduced ability to cope with a stressful interrogation and are less 
likely to possess the ability to withstand the rigors of police questioning. Drizin & 
Luloff at 274. 
 

• The process of interrogation makes children more susceptible to changing their 
story, and “the stress of an interrogation can actually alter a child’s perception of 
events.” Drizin & Luloff at 274, citing Kimberly Larson, Improving the 
“Kangaroo Courts”: A proposal for Reform in Evaluating Juveniles’ Waiver of 
Miranda, 48 Vill.L.Rev. 629, 657-658 (2003).  
 

• Juvenile suspects can come to believe a set of events differently from what 
actually occurred if enough pressure is placed upon them. Drizin & Luloff at 275, 
citing Larson at 657-658.  
 

• Some interviewing techniques have a “disastrous effect on the accuracy of 
children’s reporting.” When children are asked repetitive questions, even innocent 
children may assume they answered wrong, and might feel pressure to give the 
“right” answer. This is heightened by children’s greater compliance and eagerness 
to please adult authority figures. Drizin & Luloff at 275, quoting Steven A. Drizin 
& Beth A. Colgan, Tales from the Juvenile Confession Front: A Guide to How 
Standard Police Interrogation Tactics Can Produce Coerced and False 
Confessions from Juvenile Suspects, in Interrogations, Confessions, and 
Entrapment 141 (G. Daniel Lassiter ed., 2004). 
 

• Because the adolescent brain is underdeveloped in critical ways, juveniles are not 
as capable as adults at thinking strategically and understanding the consequences 
of admissions, and their desire to go home may be a motivating factor in offering 
a confession. Drizin & Luloff at 275, citing Barry C. Feld, Competence, 
Culpability, and Punishment: Implications for Atkins for Executing and 
Sentencing Adolescents, 32 Hofstra L.Rev. 463, 534 (2003-2004); Kenneth J. 
King, Waiving Childhood Goodbye: How Juvenile Courts Fail to Protect 
Children from Unknowing, Unintelligent, and Involuntary Waivers of Miranda 
Rights, 2006 Wis.L.Rev. 431, 440 (2006). 
 

• Police are trained to ignore claims to innocence, discount alibis, and present 
irrefutable evidence of guilt even if no evidence exists. Interrogators are trained to 
use special psychological themes to induce children to confess, including blaming 
a youth’s environment, parents, or friends. Inbau, et al., 137-138.  
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 The need for special care and protections for a child subject to a custodial interrogation is 

rooted in the relevant legal precedent pertaining to a confession elicited from a child, and 

supported by the research and academic conclusions set forth above, as well as in the Brief of 

Amici Curiae. See In re C.S., 115 Ohio St.3d 267, 2007-Ohio-4919, 874 N.E.2d 1177, ¶ 106, 

quoting Haley, 332 U.S. at 599, 68 S.Ct. 302, 92 L.Ed. 224 (“It is now commonly recognized 

that courts should take ‘special care’ in scrutinizing a purported confession or waiver by a 

child.”). A child’s susceptibility to interrogation pressure and false confession is inextricably 

linked to the due process implications of presuming that a child’s statement is voluntary, simply 

because it is electronically recorded. Revised Code 2933.81(B) falls short of the due process 

requirements recognized by this Court and the Supreme Court of the United States, in that it 

improperly shifts the burden on the child to prove voluntariness.  

 There are significant differences between children and adults, and research and case law 

supports that those differences place children at higher risk to provide a confession which is not 

the product of the child’s free and unconstrained choice. And, there is no empirical evidence 

establishing that a child will understand the consequences of his admission, or be less likely to 

succumb to pressure of police tactics and interrogation because his interrogation is electronically 

recorded. The Supreme Court of the United States, and this Court, have long recognized that due 

process requires greater protections for children who are subject to police interrogation. See C.S. 

at ¶ 106; Haley at 599. Revised Code Section 2933.81(B) places an undue burden on a child 

subject to that provision, by eliminating the requirement that the State prove that the child’s 

statements were provided through a free and unconstrained choice. Culombe, 367 U.S. at 602, 81 

S.Ct. 1860, 6 L.Ed.2d 1037.  
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 It is imperative that a reviewing court fully consider the voluntariness of a confession by 

weighing the circumstances of pressure against the power of resistance of the person confessing. 

J.D.B., __ U.S. __, 131 S.Ct. at 2410, 180 L.Ed.2d 310; Stein, 346 U.S. at 185, 73 S.Ct. 1977, 97 

L.Ed. 1522; Schneckloth, 412 U.S. at 226, 93 S. Ct. 2041, 36 L.Ed.2d 854. When the subject of 

the interrogation is a child, the perceived pressures are greater, and the resistance is lower. The 

statutory presumption of voluntariness in R.C. 2933.81(B) excuses law enforcement, the State, 

and reviewing courts, from complying with the special considerations constitutionally due to 

children during interrogation. This Court should recognize that the application of R.C. 

2933.81(B) to a child subject cannot pass constitutional muster, and hold that R.C. 2933.81(B) 

violates due process when applied to a child. Accordingly, this Court should reverse and remand 

this case with instructions for the trial court to conduct a new suppression hearing, at which time 

the statutory burden of R.C. 2933.81(B) may not be applied to Tyshawn.    

Second Proposition of Law 

The statutory presumption of voluntariness created by R.C. 2933.81(B) does 
not affect a reviewing court’s analysis of whether a defendant waived his 
Miranda rights. Fifth and Fourteenth Amendments to the U.S. Constitution; 
Article I, Section 10, Ohio Constitution. 

  
A. Introduction 

 The United States Constitution “guarantees that no person shall be ‘compelled’ to be a 

witness against himself when he is threatened with deprivation of his liberty.” In re Gault, 387 

U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967). A suspect must be warned that he has the right to 

remain silent and the right to appointed counsel, which he may exercise prior to, or at any time 

during questioning. Miranda v. Arizona, 384 U.S. 436, 479, 86 S.Ct. 1602 (1966). The State 

cannot use the custodial statements of a defendant made in response to interrogation by the 

police, without first advising the defendant of his constitutional rights and obtaining a waiver of 
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those rights. Id. at 467. It is well established that a suspect may waive his Miranda rights, but, “a 

heavy burden rests on the government to demonstrate that the defendant knowingly and 

intelligently waived his privilege against self-incrimination and his right to retained or appointed 

counsel.” State v. Parker, 44 Ohio St.2d 172, 177, 339 N.E.2d 648 (1975), quoting Escobedo v. 

Illinois, 378 U.S. 478, 490, 84 S.Ct. 1758, 12 L.Ed.2d 977 (1964); Miranda at 475. The Miranda 

protections are constitutional protections, rooted in the Fifth and Fourteenth Amendments to the 

U.S. Constitution. Dickerson v. United States, 530 U.S. 428, 434-444, 120 S.Ct. 2326, 147 

L.Ed.2d 405 (2000).  

 In Miranda, the Court was concerned with the subtle, psychologically coercive nature of 

interrogation, which “exacts a heavy toll on individual liberty and trades on the weaknesses of 

individuals.” Miranda at 455. These tactics convinced the Court of the constitutional necessity of 

a rights advisement and valid waiver decades ago, and are still employed by law enforcement 

today. Id. at 448-458; (State’s Ex. 4(A), 4(B)). The Miranda Court was concerned by 

interrogation environments that “subjugate the individual to the will of the examiner” and tactics 

which convince the suspect that the interrogator already has all of the evidence and the suspect’s 

guilt is a known fact; suggesting that if the suspect confesses, he can explain why he did it, and 

perhaps he has a legal defense. Id. The Court reasoned that even without employing physical 

brutality, the stratagems employed by law enforcement encroach on a suspect’s privilege against 

self-incrimination so significantly that a rights advisement and valid waiver are constitutionally 

required. Id. at 456-457. And as set forth in the First Proposition of Law, these constitutional 

concerns are heightened when the subject of the interrogation is a child.  

 In Miranda, the Court held that the prosecution has the burden of proving that the 

accused was given the Miranda warnings, that the accused made an “express statement” that he 
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desired to waive his constitutional rights, and that the accused effected a knowing, intelligent, 

and voluntary waiver of those rights. State v. Edwards, 49 Ohio St.2d 31, 38, 358 N.E.2d 1051 

(1976), quoting Miranda at 475. In Edwards, this Court stated “[t]here are no presumptions to 

aid the prosecution in its attempt to prove a valid waiver of the right to counsel and the privilege 

of silence.” Edwards at 38. And, “[a]t various points in the majority opinion in Miranda, the 

court seizes upon specific factual criteria which it emphatically indicates will not support a 

presumption of waiver.” Id.; Miranda at 475. “Presuming waiver from a silent record is 

impermissible[, as t]he record must show, or there must be an allegation and evidence which 

show, that an accused was offered counsel but intelligently and understandingly rejected the 

offer. Anything less is not waiver.” Id. at 475, quoting Carnley v. Cochran, 369 U.S. 506, 516, 

82 S.Ct. 884, 8 L.Ed.2d 70 (1962).  

B. Miranda is a constitutional holding, and its requirements may not be legislated 
away. 

 
 The Supreme Court has definitively stated that “Miranda announced a constitutional rule 

that Congress may not supersede legislatively.” Dickerson, 530 U.S. at 444, 120 S.Ct. 2326, 147 

L.Ed.2d 405. In Dickerson, the Court considered 18 U.S.C. 3501, a 1968 statute which attempted 

to legislatively eliminate the requirement that a suspect be advised of his rights under Miranda, 

and knowingly, intelligently, and voluntarily waive those rights before his custodial statement 

may be admitted against him. Dickerson at 431. The circuit court had reasoned that Miranda was 

not a constitutional holding, and therefore “Congress could by statute have the final say on the 

question of admissibility.” Id. However, the Supreme Court reversed, reasoning that in Miranda, 

the Court “noted that the advent of modern custodial police interrogation brought with it an 

increased concern about confessions obtained by coercion. Miranda at 445-458. Because police 

interrogation, by its nature, “isolates and pressures the individual,” the Court stated that “even 
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without employing brutality, the ‘third degree’ or [other] specific stratagems,” custodial 

interrogation implicates the constitutional protections against self-incrimination. Id. at 455. 

Therefore, the Court “laid down ‘concrete constitutional guidelines for law enforcement agencies 

and courts to follow.’” Id. at 442. 

 While considering whether 18 U.S.C. 3501 was constitutional, the Court reasoned, 

“Congress retains the ultimate authority to modify or set aside any judicially created rules of 

evidence and procedure that are not required by the Constitution[, but] may not legislatively 

supersede our decisions interpreting and applying the Constitution.” Dickerson at 437. The Court 

concluded that Miranda announced a constitutional rule that could not be superseded 

legislatively for several reasons: the Miranda opinion is “replete with statements indicating that 

the majority thought it was announcing a constitutional rule;” the Court’s ultimate conclusion in 

Miranda was that the unwarned confessions in the cases before it “were obtained from the 

defendant under circumstances that did not meet constitutional standards for protection of the 

privilege” against self-incrimination found in the Fifth Amendment and incorporated in the Due 

Process Clause of the Fourteenth Amendment; and opined that “the Constitution would not 

preclude legislative solutions that differed from the prescribed Miranda warnings but which were 

‘at least as effective in apprising accused persons of their right of silence and in assuring a 

continuous opportunity to exercise it.’” Dickerson at 440-441, quoting Miranda at 467. 

 Just as Congress may not pass a statute that curtails the constitutional requirements of 

Miranda, under the Supremacy Clause, the Ohio General Assembly may not pass a state law that 

interferes with the constitutional protections set forth in Miranda. U.S. Constitution, Article VI, 

Section 2; Fifth and Fourteenth Amendments to the U.S. Constitution; Cooper v. Aaron, 358 

U.S. 1, 19-20, 78 S.Ct. 1401, 3 L.Ed.2d 5 (1958) (Reasoning that states must follow the Supreme 
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Court’s interpretation of the United States Constitution, and holding that Arkansas could not pass 

a law excusing it from following the Court’s decision in Brown v. Board of Education, 347 U.S. 

483, 74 S.Ct. 686, 98 L.Ed. 873 (1954)). 

C. The First District Court of Appeals has improperly shifted the burden to defendants 
to prove that they knowingly, intelligently, and voluntarily waived Miranda.  

 
 In its decision below, the First District applied the following analysis to determine 

whether Tyshawn waived his rights:  

Whether a defendant has voluntarily, knowingly and intelligently waived 
his Miranda rights may be inferred from the totality of the 
circumstances. [Internal citations omitted]. Where, as here, the interrogation of 
the defendant is recorded electronically, the statements made are presumed to 
have been made voluntarily. R.C. 2933.81. * * * Nothing in the record refutes the 
presumption that Tyshawn’s statements were made voluntarily.  
 

Op. at ¶ 12. The court of appeals improperly applied the presumption from R.C. 2933.81 to the 

Miranda totality of the circumstances test. Id. 

 Since rendering its decision in Tyshawn’s case, the First District has issued several other 

decisions that explicitly show that the court is using R.C. 2933.81(B) as a legislative end around 

the constitutional requirement that a suspect knowingly, intelligently, and voluntarily waive his 

Miranda rights before a statement may be admitted against him. State v. Washington, 1st Dist. 

Hamilton No. C-130213, 2014-Ohio-4178, ¶ 29; State v. Bell, 1st Dist. Hamilton No. C-140345, 

2015-Ohio-1711, ¶ 36; see also In re K.C., 1st Dist. Hamilton No. C-140307, 2015-Ohio-1613. 

In Bell, the court stated, “[g]enerally, the state bears the burden to prove by a preponderance of 

the evidence that the accused knowingly, voluntarily, and intelligently waived his Miranda 

rights. But, under R.C. 2933.81(B), because Bell was suspected of committing a homicide and 

the interview was both audibly and visually recorded, Bell’s statements are presumed to be 

voluntary. The burden then shifted to him to prove that his statements were not voluntary.” 
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(Citations omitted.) Bell at ¶ 36. The court considered several factors about the defendant, and 

concluded that he “failed to overcome the presumption that his waiver was voluntary” and 

overruled his assignment of error. Id. at ¶ 39. The First District’s reasoning that Bell had the 

burden of proving a knowing, intelligent, and voluntary Miranda waiver makes it clear that the 

court is improperly conflating the voluntariness addressed in R.C. 2933.81(B) with Miranda.  

 Conversely, in K.C., the First District noted that the statutory burden of R.C. 2933.81(B) 

did not apply, and properly placed the burden on the State to prove a valid Miranda wavier, 

stating “the State bears the burden to prove by a preponderance of the evidence that the accused 

made a knowing, voluntary, and intelligent waiver” of Miranda, and, “[w]e note that R.C. 

2933.81(B), which would have shifted the burden to K.C. to show that her statements were not 

voluntary, does not apply” because the interview was not electronically recorded. K.C. at ¶ 25. 

Notably, the First District supported its decision that the State did not meet its burden of proving 

that K.C. did not knowingly, intelligently, and voluntarily waive her Miranda rights by relying 

on similar facts that Tyshawn relied upon to support his argument that he did not validly waive 

his rights. Id. at ¶ 27, 28, 30 (Finding that K.C. had no previous criminal justice experience; that 

nothing in the record showed that she understood the rights form; that she nodded her head when 

asked if she understood her rights, but the detectives “never asked her to explain what her 

understanding was.”). Had the court properly placed the burden on the State to prove that 

Tyshawn knowingly, intelligently, and voluntarily waived his rights, the First District’s decision 

would have been the same as in K.C., and his statements would have been suppressed.   

 These recent decisions indicate that at least one Ohio court of appeals interprets R.C. 

2933.81(B) as a legislative mechanism that weakens the requirements of Miranda, and shifts the 

burden to the defendant to prove that he knowingly, intelligently, and voluntarily waived his 
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Miranda rights. However, it is well settled that such legislation is impermissible. “Every state 

legislator and executive and judicial officer is” bound by the United States Constitution, and the 

Supreme Court’s interpretation of what those constitutional rights entail. Cooper, 358 U.S. at 18, 

78 S.Ct. 1401, 3 L.Ed.2d 5.  

 As the Supreme Court has made clear, the pressure of a custodial interrogation implicates 

a suspect’s constitutional protections against self-incrimination, and the burden rests on the State 

to demonstrate that he was properly advised of his right to remain silent and his right to counsel. 

Edwards, 49 Ohio St.2d at 38, 358 N.E.2d 1051; Miranda at 475. If the suspect does not 

knowingly, intelligently, and voluntarily waive those rights before giving statements to law 

enforcement, those statements may not be admitted against him. Miranda at 498-499. The 

statutory presumption created by R.C. Section 2933.81(B) does not eliminate or affect those 

constitutional requirements.  

1. It is illogical and unconstitutional for the legislature to draw distinctions in 
Miranda protections based on the charge alleged, or because an interrogation 
was electronically recorded.  

 
 The statutory presumption of voluntariness and burden shift to the defendant applies 

pursuant to R.C. 2933.81, when a person is suspected of most homicide offenses: aggravated 

murder, murder, voluntary manslaughter, involuntary manslaughter, and aggravated vehicular 

homicide; or, when a person is suspected of rape, attempted rape, or sexual battery. R.C. 

2933.81(B). There is no constitutional justification for depriving a suspect of the full protections 

set forth in Miranda and its progeny, simply because the person is suspected with committing 

one offense and not another. Indeed, the gravity of an interrogation should require more careful 

scrutiny when the allegation is more serious and the potential loss of liberty is more significant.  
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 The four defendants whose cases were consolidated before the Supreme Court in 

Miranda were charged, respectively, with kidnapping and rape; robbery; robbery in violation of 

federal law; and robbery, rape, and murder. Miranda at 491-498. The Court’s holding applied to 

each of the defendants equally. Id. A “heavy burden” rests on the State to prove that a suspect 

knowingly, intelligently, and voluntarily waived his right to counsel and right against self-

incrimination, regardless of the charges alleged. Id. at 475. These constitutional rights belong to 

the defendant, and cannot be dependent on the charges. 

 Similarly, there is no constitutional justification for these distinctions to be drawn simply 

because the interview is electronically recorded. The suspect may not be advised or aware that 

his interrogation is recorded, and even if he is aware of the recording, it has no bearing on his 

understanding of his right to counsel and right against self-incrimination, or whether he 

knowingly, intelligently, and voluntarily waived those rights. See Brief of Amici Curiae, pp.26-

29 (discussing how electronic recording has not deterred police from using tactics known to 

induce suspects to involuntary confess).  This Court should not uphold the First District’s 

interpretation of R.C. 2933.81(B), which arbitrarily diminishes for some, the constitutional 

protections due every defendant. 

 2. The State did not prove that Tyshawn waived his Miranda rights. 

 On appeal, Tyshawn argued that the trial court should have suppressed his statements 

because he did not waive his Miranda rights, and because there is nothing on the record 

demonstrating that Tyshawn understood his rights. But, the First District did not conduct its 

analysis in terms of the State having the burden to prove that Tyshawn knowingly, intelligently, 

and voluntarily waived his rights and provided a voluntary statement; rather, the court reasoned, 

“[n]othing in the record refutes the presumption that Tyshawn’s statements were made 
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voluntarily.” Op. at ¶ 12. Compare K.C., 1st Dist. Hamilton No. C-140307, 2015-Ohio-1613, at ¶ 

27, 28, 30 (wherein the First District recognized that it was the State’s burden to prove a valid 

waiver, and found that K.C.’s statements should be suppressed, based on similar facts and 

circumstances that exist in Tyshawn’s case).  

 Tyshawn moved the trial court to suppress his statements to police because he did not 

knowingly, intelligently, and voluntarily waive his rights. From the moment the interrogation 

began, Detective Ballman made it clear to Tyshawn that he had no choice but to answer their 

questions, stating, “We’re going to get some information from you.” (State’s Ex.3(A) at 

11:56pm). The detectives approached Tyshawn’s advisement of rights as a notification that they 

had to read to him, and that he had to sign. (State’s Ex.4(A), p.6-7). Detective Ballman read him 

the notification of rights form, holding it upside down, and immediately handed it to Tyshawn to 

sign. (State’s Ex.3(A) at 12:02-12:04AM).  The detective stated, “I just need you to sign that I 

read that to you and that you understand it.” (State’s Ex.4(A), p. 8; State’s Ex.3(A) at 12:02-

12:04AM). Tyshawn signed the form without reviewing or discussing it. (State’s Ex.3(A) at 

12:02-12:04AM).   

 Only after Tyshawn signed the notification form did Detective McGuffey ask Tyshawn if 

he had “heard of” his Miranda rights before. (State’s Ex.4(A), p.8). After Tyshawn told the 

officers that he did not know what Miranda rights were, and that he was not familiar with the 

form he had just signed, they asked whether he had seen the rights read “on T.V.” and then 

moved on. (State’s Ex.4(A), p.8). They did not ask Tyshawn whether he wanted to proceed with 

the questioning, but just began the interrogation. At no time did the detectives ask Tyshawn to 

demonstrate any understanding of the rights, or the potential consequences or implications of 
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proceeding with the questioning. (State’s Ex.4(A), p.6-8). Therefore, Tyshawn did not waive his 

right against self-incrimination or his right to counsel, either orally or in writing.  

 At the suppression hearing, the State’s only witness was Detective Ballman. The State 

did not ask Ballman anything regarding if or how he advised Tyshawn of his rights, or whether 

Ballman ensured that Tyshawn understood those rights and entered a knowing, intelligent, and 

voluntary waiver. (5/30/2012 T.pp.5-15). The State simply had Detective Ballman identify the 

State’s exhibits of the video recording and transcript of the interrogations. (5/30/2012 T.pp.14). 

The State’s only question for Ballman was “Did you have any reason to believe that these 

individuals did not understand their rights or they were not making voluntary statements?” 

(5/30/2012 T.p.14). Ballman answered “no,” and the State moved for the exhibits to be entered 

into evidence and rested “under 2933.81.” (5/30/2012 T.pp.14-15; State’s Ex.3(A), 3(B), 4(A), 

4(B), 4(C)). The State did not meet its burden of proof at the suppression hearing.  

 This Court should recognize that Tyshawn did not knowingly, intelligently, and 

voluntarily waive his Miranda rights before he provided statements to law enforcement during 

his custodial interrogation, and that the First District improperly conflated its Miranda analysis 

with the presumption and burden shift contained in R.C. 2933.81(B). That Tyshawn’s 

interrogation was electronically recorded has no bearing on the fact that his statements are 

inadmissible under Miranda, and should have been suppressed. This Court must hold that the 

General Assembly cannot enact a law that alters the long-settled constitutional requirement that a 

suspect in a custodial interrogation be properly advised of his Miranda rights, and that the State 

has the burden to prove that he knowingly, intelligently, and voluntarily waived those rights 

before the statements may be used against him. U.S. Constitution, Article VI, Section 2; Fifth 

and Fourteenth Amendments to the U.S. Constitution Edwards at 38; Miranda at 475.  
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Conclusion 

 The statutory presumption of voluntariness in R.C. 2933.81(B) is unconstitutional 

because it denies the special considerations constitutionally due to children during interrogation. 

This Court should recognize that the application of R.C. 2933.81(B) to a child subject cannot 

pass constitutional muster, and hold that R.C. 2933.81(B) violates due process when applied to a 

child. Additionally, R.C. 2933.81(B) does not affect the constitutional requirement that a suspect 

knowingly, intelligently, and voluntarily waive his Miranda rights before his custodial 

statements may be used against him. Accordingly, this Court should hold that the court of 

appeals violated Tyshawn Barker’s right to due process of law when it applied R.C. 2933.81(B) 

to him, hold that he did not knowingly, intelligently, and voluntarily waive his Miranda rights, 

and reverse the judgment of the court of appeals and remand this case to the trial court for further 

proceedings. 

      Respectfully submitted, 
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      /s/ Sheryl Trzaska     
      Sheryl Trzaska, #0079915 
      Assistant State Public Defender 
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