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NOS. WR-82,264-03 and WR-82,264-04

IN THE COURT OF CRIMINAL APPEALS
STATE OF TEXAS

EX PARTE MIGUEL ANGEL NAVARRO

CAUSE NO. 10-DCR-050236A HC2 (murder)
CAUSE NO. 08-DCR-050238 HC2 (aggravated assault)
IN THE 240TH DISTRICT COURT, FORT BEND COUNTY, TEXAS

STATE'S BRIEF

TO THE HONORABLE COURT OF CRIMINAL APPEALS OF TEXAS:
STATEMENT OF THE CASE

These are subsequent applications for post-conviction writ of habeas corpus,
presented under the “new law” exception of Article 11.07, Section 4. Before the
habeas court, Applicant argued that Moon error in a juvenile court’s transfer order is
a substantive new constitutional rule that is retroactive to final convictions and also
a matter of subject-matter jurisdiction that may be brought at any time. The habeas
court agreed and recommended that relief be granted. [3CR 800-801, 810]

On January 25, 2017, this Court ordered Applicant’s applications be filed and



set for submission. This Court ordered the parties to file their briefs on the questions
stated in its order on or before 90 days from the date of its order or April 25, 2017.

This Court granted extensions of time to May 25, 2017.

STATEMENT REGARDING ORAL ARGUMENT
The State does not believe that oral argument would be helpful to this Court.
However, should this Court grant oral argument on Applicant’s request, the State

would appreciate the opportunity to present oral argument as well.

ISSUES ORDERED TO BE BRIEFED

The Court ordered the parties to brief the following issues:

1. “[W]hether Applicant may rely on this Court’s opinion in Moon,
which was delivered after Applicant’s conviction became final,
and if so,

2. “[W]hether Applicant is entitled to habeas relief based on Moon.
See Ex Parte De Los Reyes, 392 S.W.3d 675 (Tex. Crim. App.
2013).”

Order dated January 25, 2017, at 2.

Xi



STATEMENT OF FACTS
A.  The facts of the offense.

On December 26, 2007, Applicant, then fifteen years old, accompanied his
older brother and his girlfriend and his brother’s friend, Rodolpho Diaz, to a bonfire
party at the home of the deceased’s parents. [3RR42-43; 14RR7-8, 9] The deceased,
twenty-year-old Matthew Haltom, was home from college for the holidays and he and
his friends were hosting the party. [3RR42-43, 57] Matthew’s sister knew
Applicant’s brother’s girlfriend and invited Applicant’s group to the party. [3RR45,
47]

When the party became too large, Matthew told Rodolpho to get his friends,
whom Matthew did not know, and to “get out.” [3RR57, 5RR128] An altercation
broke out between the two groups, and in the ensuing street fight, Matthew and two
of his friends, Joe Eodice and Joel Arnold, were stabbed. [3RR79, 11RR139,
12RR100] Matthew died on the street. [3RR89] His friends were both seriously
wounded and were Life Flighted. [11RR135, 12RR98, 100]

Before officers arrived on scene, Applicant jumped ina car carrying his friends
and told them that he had stabbed two people. [6RR64-65, 71] Applicant then went
to a friend’s home and sat around smoking marijuana before returning home. [683-
85]

Detectives arrived at Applicant’s home the following morning, having been

1



informed that Applicant was at the party and may have been the person that stabbed
some of the people. [9RR17, 19] The front door was “cracked open” and swung open
when knocked to reveal Appellant's five-year-old brother, apparently alone. [9RR19,
20-21] A detective asked the child if “Mikey” was home, and the child pointed to a
closed bedroom door. [9RR23-24] When Applicant came out of his room, the
detective saw a gray and silver folding knife on Applicant’s bed. [9RR26]

In DNA testing, Applicant could not be excluded from the mixed DNA profile
derived from the handle of the knife,and DNA profiles developed from blood stains
on the blade matched the profiles of the deceased and Joe Eodice. [10RR123, 127,
129]

Applicant testified at the punishment phase of his jury trial. [19RR117-97]
Applicant admitted to smoking marijuana and drinking two beers at the party in
violation of his probation. [19RR125, 126] Applicant admitted that the “first time
[he] ever said sorry was today.” [19RR197] The jury sentenced Applicant to ninety-
nine years in prison for murder and twenty years for the aggravated assault. [20RR32]

B.  Facts of the procedural history of this case.

The juvenile court held a lengthy waiver and transfer hearing on September 23-

30, 2008. [2JRR1, 23; 7JRR1] A copy of the transfer order entered on September 30,



2008, is included in the habeas court’s findings [3CR-HC2! at 802-809], a copy of
which is appended hereto as Appendix A.

In separate indictments, a grand jury indicted Applicant for the murder of
Matthew Haltom, the aggravated assault of Joe Eodice, and the aggravated assault of
Joel Arnold. [3RR14-15] A jury convicted Applicant for the murder of Matthew
Haltom and the aggravated assault of Joe Eodice, and acquitted Applicant of the
aggravated assault of Joel Arnold.? [15RR62]

The State’s evidence at punishment was lengthy and is reported in three
volumes of the court reporter’s record, Volumes 16-19. On January 28, 2011, the trial
court sentenced Applicant in accordance with the jury’s verdicts. [20RR33]

Applicant asserted the following five issues on direct appeal:

Issue 1: The juvenile court erred in waiving jurisdiction and

transferring the cases to the district court because there was

no probable cause to support the charge of aggravated
assault of Joel Arnold.

! The habeas court’s findings of fact, conclusions of law, and
recommendation in Nos. WR-82,264-03 & WR-82,264-04 are identical. All page
references herein are to the Clerk’s Record in Trial Court Writ No. 10-DCR-050236A
HC2 for the murder conviction.

2 Applicant has since admitted he stabbed all three victims. Alain Stephens
& Hannah McBride, “Adult Crime, Adult Time: How Texas Fast-Tracked Kids to Life
in Prison,” Texas Standard ( Dec. 18, 2016),
<http://www.texasstandard.org/stories/adult-crime-adult-time/>.
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Issue 2: The juvenile court erred in refusing to hold a suppression
hearing in the certification hearing.

Issue 3 The trial court erred in failing to suppress the knife found
after officers made a warrantless entry into appellant's
home.

Issue 4: The trial court erred in failing to charge the jury regarding

the right to self-defense against multiple assailants in the
aggravated assault case.

Issue 5: The trial court erred in failing to charge the jury regarding

the right to self-defense and the right to defend a third party
against multiple assailants in the murder case.

The court of appeals affirmed the trial court’s judgment. Navarro v. State, Nos.
01-11-00139-CR & 01-11-00140-CR, 2012 WL 3776372 (Tex. App.—Houston [1*
Dist.] Aug. 30, 2012, pet. ref’d) (not designated for publication). Mandates issued on
January 9, 2013.

On April 4, 2014, Applicant’s appellate counsel filed Applicant’s original

applications for writ of habeas corpus pursuant to Article 11.07, Code of Criminal

Procedure in each cause. Applicant asserted two grounds for relief from the murder

conviction:
1. I was denied effective assistance of counsel because trial counsel
failed to object to the omission of a multiple assailants charge.
2. I was denied the effective assistance of counsel because trial

counsel failed to object to my 99 year sentence being cruel and
unusual punishment under U.S. Const. 8" Amend. or Tex. Const.
Art. 1, Sec. 13.



Applicant asserted a sole ground for relief from the aggravated assault conviction:

| was denied effective assistance of counsel because trial counsel failed
to object to the omission of a multiple assailants charge.

This Court denied relief without written orders. Ex parte Navarro, Nos. WR-
82,264-01 & WR-82,264-012 (Tex. Crim. App. Nov. 26, 2014).

On December 10, 2014, this Court issued its opinion in Moon v. State, 451
S.W.3d 28 (Tex. Crim. App. 2014).

On November 19, 2015, Applicant filed these identical subsequent applications
for writ of habeas corpus, asserting for the first time that his transfer order was
deficient:

1. The transfer order did not set out sufficient facts to justify the
transfer per Moon. This denied appellant due process and
deprived the district court of jurisdiction.

2. New scientific evidence not available at trial renders key State’s
scientific expert testimony false. Had new evidence been
presented, applicant would not have been convicted.

On December 23, 2015, Hon. Chad Bridges, Judge Presiding, 240™ District

Court entered an order designating the following issues:

1. Whether the current claims and issues have not been and could not
have been presented previously in the applicant’s original
application because the factual or legal basis for the claim was
unavailable on the date the applicant filed his previous

application.

2. Whether the applicant can waive error in an invalid and/or
insufficient transfer order.



[1CR160-161]

On August 31, 2016, after hearing the arguments of counsel, the habeas judge,
Hon. Lee F. Duggan, Jr., entered findings of fact and conclusions of law and
recommended granting relief on Ground One. [Appendix A, copy of the FFCL and
recommendation]

On January 25, 2017, this Court ordered the applications filed and set for

submission, designated issues for the parties to brief, and denied Ground Two.

SUMMARY OF THE ARGUMENT
This Court asked for briefing on:

13

1. “[W]hether Applicant may rely on this Court’s opinion in Moon,
and if so,

2. “[W]hether Applicant is entitled to habeas relief based on Moon.
See Ex parte De Los Reyes, 392 S.W.3d 675 (Tex. Crim. App.
2013).”
Order dated January 25, 2017, at 2.
The short answer to the first question is “no.” If the Court were to disagree,
then the short answer to the second question is “no.”

The following decision tree summarizes the State’s argument regarding whether

Applicant may rely on this Court’s opinion in Moon in a successive application for

3 Moon v. State, 451 S.W.3d 28 (Tex. Crim. App. 2014).
6



writ of habeas corpus and be entitled to habeas relief. A numbers key follows this
diagram. The left side of the decision tree reflects the habeas court’s finding that
Moon is a matter of subject-matter jurisdiction. The right side of the decision tree

reflects cognizability of Applicant’s claim on application for writ of habeas corpus.



(1) Is Moon error a matter of subject-matter jurisdiction?
I

—— e e e e e e e e e e e e =

Yes No
I I
(2) Is Moon new law? (2) Is Moon new law?
I I
I I I
es No Yes No
(3) Should Sledge I Dismiss

be overruled? I
I (4) Is Moon error cognizable on writ?

I (sufficiency of the evidence)
es No I
I I
Yes No
(5) Is Moon error cognizable on writ? Deny
(should have been raised on direct appeal)
I
I I
Yes No
(6) Is Moon error cognizable on writ? Deny
(retroactive?)
I

I
No
(7) Retroactive under state law?
I
I I

————————————————_<—

—_———_<—
3

Yes No
Deny
(8) Is the order deficient?
I
I I
Yes No
Grant Deny



(1)
(2)

(3)

(4)

()

(6)

(7)

(8)

Is Moon error a matter of subject-matter jurisdiction?

Is Moon new law? In other words, was the legal basis for Moon “not recognized
by and could not have been reasonably formulated from a final decision of the
United States Supreme Court, a court of appeals of the United States, or a court
of appellate jurisdiction of this state on or before [Applicant’s first
application].” Tex. Code Crim. Proc. art. 11.07, 8§ 4(a)(1) & (b) (West 2015).

If Moon error is a matter of subject-matter jurisdiction, but not new law, should
this Court overrule Ex parte Sledge, 391 S.W.3d 104 (Tex. Crim. App. 2013)
(barring relief on a subsequent application on a jurisdictional issue)?

If Moon error is not a matter of subject-matter jurisdiction, but is new law, is
it cognizable on writ? That is, sufficiency of the evidence to support a
conviction is not cognizable on writ of habeas corpus; is the sufficiency of
findings of fact in a transfer order, made to enable appellate review, also not
cognizable on writ?

If Moon error is new law, is it cognizable on writ? That is, should the error or
defect(s) have been raised on direct appeal as provided by Tex. Crim. Proc. art.
4.18(g) (West 2008)?

If Moon is new law, is it cognizable on writ? That is, does Moon apply
retroactively under Teague v. Lane, 489 U.S. 288, 301 (1989)? See Ex parte
De Los Reyes, 392 S.W.3d 675, 679 (Tex. Crim. App. 2013) (citing Ex parte
Lave, 257 S.W.3d 235 (Tex. Crim. App. 2008)).

If no, should Moon be accorded retroactive effect as a matter of state habeas
law?

Is the transfer order in this case deficient?

This Court’s opinion in Moon has raised questions about the nature of the

transfer order. See, e.g., Inre J.G., 495 S.W.3d 354 (Tex. App.--Houston [1st Dist.]

2016, pet. filed Sept. 21, 2016, No. 16-0468) (amicus brief of Cameron Moon,



addressing whether the district court’s judgment is “void” when a transfer order is
reversed under Moon); Ex parte Riggins, No. WR-85,120-01 (Tex. Crim. App. Oct.
5, 2016) (not designated for publication; denying relief without written order on the
trial court’s findings regarding alleged Moon error in the transfer order, see Appendix

B). The nature of a juvenile court’s transfer order should be clarified.

ARGUMENT

A. Moon error is not a matter of subject-matter jurisdiction.

In recommending that this Court grant relief, the habeas court found that Moon
error is a matter of subject-matter jurisdiction “that can never be waived,” and that the
judgment is void. [FF #25, #26, #27; CL #1,* #4, #6]

1. Government Code, Section 23.001 confers subject-matter
jurisdiction to hear juvenile cases in district and county
courts.

The Texas Constitution does not explicitly recognize the Juvenile Justice
System or juvenile courts. Tex. Const. art. V, § 1. The Juvenile Justice System is

wholly statutory in nature. Rushing v. State, 85 S.W.3d 283, 286 (Tex. Crim. App.

2002) (“It is the Legislature, after all, that established the juvenile court system”). A

4 There are two #1 conclusions of law. The second #1 conclusion of law

states, “The juvenile court’s transfer order was therefore invalid. Consequently, the
district court to which Applicant was transferred for trial never properly acquired
subject-matter jurisdiction over Applicant’s case, and the district court’s judgment is
void. Nixv. State, 65 S.W.3d 664, 668 (Tex. Crim. App. 2001).” [3CR at800]

10



statute not often cited in discretionary transfer cases is Government Code, Section
23.001, entitled “Juvenile Jurisdiction,” which provides,

Each district court, county court, and statutory county court exercising

any of the constitutional jurisdiction of either a county court or a district

court has jurisdiction over juvenile matters and may be designated a

juvenile court.

Tex. Gov’t Code, § 23.001 (West 2008).

“Subject matter jurisdiction refers to the court’s power to hear a particular type
of suit.” Inre A.D.D., 974 S.W.2d 299, 303 (Tex. App.—San Antonio 1998, no writ)
(quoting CSR Ltd v. Link, 925 S.W.2d 591, 594 (Tex. 1996)). Thus, all district or
county courts have subject-matter jurisdiction over juvenile matters. However, the
authority to act as a juvenile court must be conferred by the Juvenile Justice Board of
the county. Tex. Fam. Code, 8 51.04(b) (West 2008). This statute provides no special
requirements for the selection of the juvenile court other than, “[T]he selection shall
be made as far as practicable so that the court designated as the juvenile court will be
one which is presided over by a judge who has a sympathetic understanding of the
problems of child welfare and that changes in the designation of the juvenile courts

be made only when the best interest of the public requires it.” Tex. Fam. Code, 8§

51.04(e) (West 2008). The designated juvenile court “has exclusive original

> The habeas court did not cite Section 23.001 in its findings of fact and
conclusions of law. [3CR781-810]

11



jurisdiction over proceedings” under the Juvenile Justice Code. Tex. Fam. Code, §
51.04(a) (West 2008).

Nonetheless, if a juvenile does not file a written objection to the jurisdiction of
the district court before his case is disposed, he may not later claim error in the
judgment on the basis of jurisdiction. Tex. Code Crim. Proc. art. 4.18(a)-(e) (West
2008). Thus, the original jurisdiction granted juvenile courts may be waived because
Government Code, Section 23.001 confers subject-matter jurisdiction on the district
courts. A transfer order does not confer subject-matter jurisdiction in the district
court.

2. A juvenile may waive the juvenile justice court’s ““exclusive
original jurisdiction’; therefore, a transfer order does not
confer subject-matter jurisdiction in the district court.

An elementary principle of subject-matter jurisdiction is that it cannot be
waived or forfeited and cannot be conferred on a court by consent. Gonzalez v.
Thaler, 132 S.Ct. 641, 648 (2012) (addressing Congress’s jurisdictional grant to the
courts of appeals to hear habeas appeals and the limitation of that jurisdiction);
Henderson v. Shinseki, 562 U.S. 428, 434-35 (2011) (subject matter jurisdiction may
be raised at any time “even if the party had previously acknowledged the trial court’s
jurisdiction”); In re A.D.D., 974 S.W.2d at 303 (not by consent or waiver, quoting
Federal Underwriters Exch. v. Pugh, 174 S.W.2d 598, 600 (Tex. 1943)).

While the juvenile court has “exclusive original jurisdiction” to hear cases

12



involving delinquent conduct by persons aged ten to seventeen years of age, the Code
of Criminal Procedure requires a person to object to the jurisdiction of the district
court on the basis of age or the objection is waived. Tex. Code Crim. Proc. art.
4.18(a)-(e). In other words, by failing to object, a person may confer jurisdiction in
the district court and waive the “exclusive original jurisdiction” of a juvenile court
over juvenile conduct. A juvenile court’s transfer order does not transfer subject-
matter jurisdiction.®
3. Error in a juvenile court’s transfer order does not divest

the district court of jurisdiction; therefore the transfer

order is not a matter of subject-matter or personal

jurisdiction.

In State v. Rinehart, 333 S.W.3d 154 (Tex. Crim. App. 2011), this Court held
that an erroneous transfer order does not divest the district court of jurisdiction over
the case:

[T]he legislative provision in Article 44.47(b)’ that a defendant may

appeal a juvenile court's transfer order “only in conjunction with the
appeal of a conviction . . . for which the defendant was transferred to

® But see, Rushing, 85 S.W.3d at 286 (like the ten-day preparation rule,
“the Legislature could amend the traditional method for treating jurisdictional error
to require an objection to preserve a particular kind of jurisdictional claim of
legislative creation.”).

! The Legislature repealed Article 44.47 effective September 1, 2015, to
an order issued on or after the effective date. Act eff. Sept. 1, 2015, 84" Leg., R.S.,
ch. 74, 88 5, 6, 2015 Tex. Gen. Laws (S.B. 888). Applicant’s transfer order should
be decided under then effective Article 44.47, a copy of which is attached hereto in
Appendix C.
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criminal court” is some indication that a juvenile court's erroneous

transfer order does not divest the criminal district court of jurisdiction

over the case.

Id. at 159.

“It is not apparent to us that a juvenile court’s erroneous ruling on a due-
diligence issue deprives the criminal district court ‘of jurisdiction over the matter.””
Rinehart, 333 S.W.3d at 159 (referring to the quashing of the indictment based on
Rhinehart’s allegation that the juvenile court’s transfer order was invalid because the
State failed to proceed with due diligence before Rhinehart’s eighteenth birthday).

Like Rhinehart, a juvenile court’s failure to state specific facts in its transfer
order, allegedly making it invalid, does not deprive the district court of subject-matter
jurisdiction. A defect in the transfer order does not deprive the criminal district court
of jurisdiction over the case because the district court already has subject matter
jurisdiction over felony cases and juvenile matters. Tex. Code Crim. Proc. arts. 4.01
& 4.05 (West 2008); Tex. Gov’t Code 8§ 23.001. Rather, a defect or error in a transfer
order may be raised on appeal.® Tex. Code Crim. Proc. art. 4.18(g). Similar to a
defective indictment that confers personal jurisdiction in a case even if it is missing

an element of the charged offense, a defective transfer order still waives the juvenile

court’s original jurisdiction and transfers the juvenile to criminal district court.

8 Applicantshould have, like Moon, raised the defect, if any, in the transfer
order on direct appeal.
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Further indicating that a juvenile court’s erroneous transfer order does not
divest the criminal district court of jurisdiction over the case, Family Code, Subsection
54.02(i) provides, “A waiver under this section is a waiver of jurisdiction over the
child and the criminal court may not remand the child to the jurisdiction of the
juvenile court.” Tex. Fam. Code § 54.02(i) (West 2008),° but see Ex parte Arango,
Nos. 01-16-00607-CR & 01-16-00630-CR, 2017 WL 1404370, at *8 (Tex.
App.—Houston [1* Dist.] April 18, 2017, mtn for reh’g pending, response requested)
(granting pre-trial habeas relief, setting aside the juvenile court’s transfer order,
dismissing the indictment, and remanding the case to juvenile court where the case
remains pending). Because error in a transfer order does not divest the district court
of subject-matter or personal jurisdiction, it cannot be the case that a transfer order
confers “jurisdiction” on the district court.

In Kontrick v. Ryan, 540 U.S. 443 (2004), the Supreme Court opined, “Clarity
would be facilitated if courts and litigants used the label ‘jurisdictional’ not for

claim-processing rules,™ but only for prescriptions delineating the classes of cases

’ In Moon, this Court noted that neither party challenged the court of
appeals’s “ultimate disposition” that the cause remains “pending in the juvenile
court.” Moon, 451 S.W.3d 52 at n.90. This Court did not address the effect of
Section 54.02(i).

10 Claim-processing rules “are rules that seek to promote the orderly
progress of litigation by requiring that the parties take certain procedural steps at
certain specified times.” Henderson v. Shinseki, 562 U.S. 428, 435 (2011).
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(subject-matter jurisdiction) and the persons (personal jurisdiction) falling within a
court's adjudicatory authority.” Id. at 455 (effectively eliminating jurisdictional
treatment for all procedural requirements for appeal™).

As this Court stated in Rushing, “Itis the Legislature, after all, that established
the juvenile court system, and ultimately it is up to that body to determine what
procedures guide the movement of cases from that system to the adult criminal court
system.” Rushing, 85 S.W.3d at 286-87 (Article 4.18, which bars a claim that the
juvenile court had not waived jurisdiction and certified Rushing as an adult, is not an
unconstitutional violation of the separation of powers provision). Section 54.02,
provides claim-processing rules, i.e., threshold conditions for the transfer of a person
from juvenile to district court. See Davis v. State, 956 S.W.2d 555, 559 (Tex. Crim.
App. 1997) (procedural irregularity in order referring case to magistrate is not
jurisdictional error; “errors involving the violation of a statutory procedure have not
been deemed to be void, but voidable™); Gonzalez, 132 S.Ct. at 648-49 (discussing the
jurisdictional and nonjurisdictional language of 28 U.S.C.A. § 2253(c), providing for
the appeal of a federal district court’s denial of habeas relief to a state prisoner).

Applicant’s claim of Moon error is not a matter of subject-matter jurisdiction

and, as discussed below in Subsection C, is not new law and should be dismissed.

1 Gonzalezv. Thaler, 540 U.S. 443, 665 n.9 (2004) (Scalia, J., dissenting).
16



B.  Even if this Court were to find that Moon error is a matter of
subject-matter jurisdiction, this Court should still determine
whether Moon is new law, because if not, the claim should be
dismissed pursuant to Ex parte Sledge, 391 S.W.3d 104 (Tex.

Crim. App. 2013).

Even if this Court were to find that Moon error is a matter of subject-matter
jurisdiction, it should still determine whether Moon error is new law under Section 4
because if not, Ex parte Sledge, 391 S.W.3d 104 (Tex. Crim. App. 2013), requires this
Court to dismiss Applicant’s claim.

In Ex parte Sledge, Sledge alleged in a subsequent application that a convicting
court lacked statutory authority to revoke community supervision after the period of
supervision had expired. Ex parte Sledge, 391 S.W.3d at 105-06. However, Sledge
did not assert new intervening law, specific new facts, or actual innocence to meet a
Section 4 exception. Id. at 106-07. This Court held that Section 4 barred Sledge’s
jurisdictional claim. Id. at 111. In reaching this decision, this Court addressed the
dissent’s argument that a judgment is not a final conviction under Article 11.07 if the
trial court lacked subject-matter jurisdiction. Id. at 108-09, addressing id. at 113-14
(Alcala, J., dissenting):

It is, of course, axiomatic in our case law that review of jurisdictional

claims are cognizable in post-conviction habeas corpus proceedings.

Moreover, we have recognized them to be cognizable without regard to

ordinary notions of procedural default—essentially because it is simply

not optional with the parties to agree to confer subject-matter jurisdiction

on a convicting court where that jurisdiction is lacking. Therefore,

unless and until such time as the Legislature might say otherwise, in

17



exercise of its constitutional authority to regulate post-conviction writ
procedure, a meritorious claim of truly jurisdictional dimension will
“always” be subject to vindication in an original post-conviction
application for writ of habeas corpus. We do not mean here to say
otherwise. Had the applicant properly raised his present claim in his
original writ, we would not hesitate to reach the merits and, if
appropriate, grant relief.  But in the context of subsequent
post-conviction writ applications, the Legislature has validly exercised
its constitutionally-endowed regulatory authority to make it clear that
only those claims that fit within the statutory exceptions prescribed by
Subsections 4(a)(1) and (2) of Article 11.07 are cognizable. Short of
overruling Ex parte Davis, 947 S.W.2d 216 (Tex. Crim. App. 1996), we
are not at liberty talismanically to invoke “jurisdiction” to reach the
merits and grant relief in a subsequent writ application.

Because the statute plainly admits of no jurisdictional exception, we have
no call to resort to extra-textual considerations. . . . Moreover, to the
extent that we have looked to legislative history in the past to construe
Section 4, we have emphasized the clear legislative intent to provide but
“one [full] bite of the apple,” with no qualification expressed for habeas
claims predicated on jurisdictional, as opposed to merely constitutional,
defects. To the contrary, the Legislature meant largely to mimic federal
abuse of the writ practice. We note that, in applying the federal abuse of
the writ provision applicable to challenges of federal criminal
convictions, at least one federal court of appeals has recently held that
the federal district court rightly declined to entertain a petitioner's claim
in a subsequent federal habeas corpus petition that the convicting court
had lacked jurisdiction to convict him.

Ex parte Sledge, 391 S.W.3d at 109-11 (footnotes omitted).
The Legislature has not changed Section 4 since Ex parte Sledge. Thus, even
If the Court were to find that Moon error is a matter of subject-matter jurisdiction, it

should address whether Moon error is new law as defined by Section 4 and, as
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discussed in the next section, should find it is not.

C.  Applicant may not rely on Moon because it is not new law as
defined by Article 11.07, Section 4(b).

To get him through the Section 4 gateway for a subsequent application,
Applicant has repeatedly asserted that the “show your work” requirement of Moon is
new law. See, e.g., 3CR at 727-28. Article 11.07, Section 4 provides:

Sec. 4. (a) If a subsequent application for writ of habeas corpus is filed
after final disposition of an initial application challenging the same
conviction, a court may not consider the merits of or grant relief based
on the subsequent application unless the application contains sufficient
specific facts establishing that:

(1) the current claims and issues have not been and could not have
been presented previously in an original application or in a
previously considered application filed under this article because
the factual or legal basis for the claim was unavailable on the date
the applicant filed the previous application; or

(2) by a preponderance of the evidence, but for a violation of the
United States Constitution no rational juror could have found the
applicant guilty beyond a reasonable doubt.

(b) For purposes of Subsection (a)(1), a legal basis of a claim is
unavailable on or before a date described by Subsection (a)(1) if the legal
basis was not recognized by and could not have been reasonably
formulated from a final decision of the United States Supreme Court, a
court of appeals of the United States, or a court of appellate jurisdiction
of this state on or before that date.

(c) For purposes of Subsection (a)(1), a factual basis of a claim is
unavailable on or before a date described by Subsection (a)(1) if the
factual basis was not ascertainable through the exercise of reasonable
diligence on or before that date.
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Tex. Code Crim. Proc. art. 11.07, § 4 (West 2015).

In Section Il of its Moon opinion, this Court quoted the “show your work”
requirement from the United States Supreme Court’s opinion in Kentv. United States,
383 U.S. 541 (1966):

The appellate court

must have before it a statement of the reasons motivating
the waiver including, of course, a statement of the relevant
facts. It may not assume that there are adequate reasons,
nor may it merely assume that full investigation has been
made. Accordingly, we hold that it is incumbent upon the
Juvenile Court to accompany its waiver order with a
statement of the reasons or considerations therefor. We do
not read the [relevant District of Columbia] statute as
requiring that this statement must be formal or that it should
necessarily include conventional findings of fact. But the
statement should be sufficient to demonstrate that the
statutory requirement of full investigation has been met;
and that the question has received the careful consideration
of the Juvenile Court; and it must set forth the basis for the
order with sufficient specificity to permit meaningful
review.

Moon, 451 S.W.3d at 36 (quoting Kent, 383 U.S. at 561 (internal quotation marks
omitted)).

This Court further quoted Section 54.02(h), Family Code, “Finally, should the
juvenile court choose to exercise its discretion to waive jurisdiction over the child,
then the Juvenile Justice Code directs it to ‘state specifically’ in a written order “its

reasons for waiver and [to] certify its action, including the written order and findings
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of the court.”” Moon, 451 S.W.3d at 38.

Moon’s “show its work” requirement is long-standing and should have been
required by the appellate courts. It was not, and this Court put its foot down in Moon.
The enforcement of the “show its work” requirement may be new, but the law
requiring a juvenile court to “show its work” is not.

Moon is similar to “Chadwick v. State, 309 S.W.3d 558 (Tex. Crim. App.
2010), in which this Court recognized for the first time that a finding of mental illness
can trump the right of self-representation.” Ex parte Panetti, 326 S.W.3d 615, 616
(Tex. Crim. App. 2010) (Holcomb, J., dissenting to the dismissal of a subsequent writ
application). Chadwick is not new law under Section 4 because it was decided after
Indiana v. Edwards, 554 U.S. 164 (2008), which recognized that “the Constitution
permits judges to take realistic account of the particular defendant's mental capacities
by asking whether a defendant who seeks to conduct his own defense at trial is
mentally competent to do so.” Edwards, 554 U.S. at 177-78, see Ex parte Panetti, 326
S.W.3d at 615-16 (Holcomb, J., dissenting).

Applicant may not rely on this Court’s opinion in Moon to get him through the

Section 4 gateway and his claim should be dismissed.
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D.  Even if Moon is new law, it is not cognizable on application for
writ of habeas corpus.

“A threshold determination in any post-conviction habeas corpus application
Is whether the claim presented is cognizable by way of collateral attack.” Ex parte
McLain, 869 S.W.2d 349, 350 (Tex. Crim. App. 1994). An application will be denied
when the claim is not cognizable. Ex parte Grigsby, 137 S.W.3d 673, 674 (Tex. Crim.
App. 2004).

“[A] “denial’ signifies that we addressed and rejected the merits of a

particular claim while a ‘dismissal’ means that we declined to consider

the claim for reasons unrelated to the claim's merits.” Ex parte Torres,

943 S.W.2d 469, 472 (Tex. Crim. App. 1997). However, we also held

that “[a] disposition is related to the merits if it decides the merits or

makes a determination that the merits of the applicant's claims can never

be decided.” Id. (emphasis added).

Ex parte Grigsby, 137 S.W.3d at 674 (reaffirming that a sufficiency claim is not
cognizable on application for writ of habeas corpus and will be denied).
1. Moon error is a challenge to the sufficiency of the evidence.

In Moon, this Court held, “[A]n appellate court should first review the juvenile
court's specific findings of fact regarding the Section 54.02(f) factors under
‘traditional sufficiency of the evidence review.”” Moon, 451 S.W.3d at 47.

Even had the juvenile court cited the appellant's background as an

alternative basis to justify his transfer, the court of appeals was correct

to measure the sufficiency of the evidence to support this reason against

the findings of fact made in the transfer order itself and to conclude that
the evidence was insufficient to support those findings.
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Moon, 451 S.W.3d at 51-52 (emphasis added).

“[1]t is well-established that a challenge to the sufficiency of the evidence used
to sustain a felony conviction is not cognizable on an application for a post-conviction
writ of habeas.” Ex parte Grigsby, 137 S.W.3d at 674.

Applicant’s transfer order specifically describes three crimes against persons,
(1) murder “by stabbing Matthew Haltom with a knife” [3CR-HC2 at 804], (2)
aggravated assault “by stabbing Joe Eodice” using a knife [3CR-HC2 at 804], and (3)
aggravated assault “by stabbing Joel Arnold” using a knife [SCR-HC2 at 804-805].
Thus, there are some specific facts stated in the transfer order in support of the
juvenile court’s decision to waive its original jurisdiction and transfer this case to
district court-this is not a case of no evidence to support the order.

At least in this case, Moon error is a matter of sufficiency of the evidence to
support the trial court’s discretionary transfer. As a matter of sufficiency of the
evidence, Moon error is not cognizable on writ of habeas corpus and should be denied.

2. Moon error is an error or defect that should have been
raised on appeal.

At the time the juvenile entered its transfer order in this case, Article 4.18(qg)
provided:
This article does not apply to a claim of a defect or error in a

discretionary transfer proceeding in juvenile court. A defendant may
appeal a defect or error only as provided by Article 44.47.
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Tex. Crim. Proc. art. 4.18(g) (West 2008).

Article 44.47, applicable to Applicant’s transfer order, although repealed
effective September 1 2015, for future transfer orders, provided in pertinent part:

(@ Adefendant may appeal an order of a juvenile court certifying the
defendant to stand trial as an adult and transferring the defendant
to a criminal court under Section 54.02, Family Code.

(b) A defendant may appeal a transfer under Subsection (a) only in
conjunction with the appeal of a conviction of or an order of
deferred adjudication for the offense for which the defendant was
transferred to criminal court.

Tex. Crim. Proc. art. 44.47(a) & (b) (West 2008).

Acrticle 11.07 “should not be used to litigate matters which should have been
raised on appeal.” Ex parte Banks, 769 S.W.2d 539, 540 (Tex. Crim. App. 1989) (op.
on rehearing).

As applicable to the transfer order in this case, Code of Criminal Procedure,
Article 44.47 provided for the appeal of an error or defect in a transfer order.
Subsection (c) provided, “An appeal under this section is a criminal matter and is
governed by this code and the Texas Rules of Appellate Procedure that apply to a
criminal case.” Tex. Code Crim. Proc. art. 44.47(c). Rule of Appellate Procedure
33.1 required, as it does now, an objection and ruling or refusal to rule to preserve

error. Tex. R. App. P. 33.1. Error or defect in a transfer order should be classified as

a category-three right as it may be forfeited by inaction. See Ex parte Marascio, 471
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S.W.3d 832, 835 (Tex. Crim. App. 2015) (Keasler, J., concurring and quoting Marin
v. State, 851 S.W.2d 275, 279 (Tex. Crim. App. 1993), overruled on other grounds
by Cain v. State, 947 S.W.2d 262 (Tex. Crim. App. 1997)). Like Moon, Applicant
could have and should have appealed any defect(s) or error in his transfer order on
direct appeal.

However, in this case, Applicant not only forfeited review by inaction, he
explicitly responded that there was no defect in the transfer order:

THE COURT: So in this case there was no -- is there a claim that
there is a defect in the certification?

DEFENSE COUNSEL: No, Your Honor. | just wanted to point
out the fact that there is different language from the certification petition
to the indictment now pending in this court.

THE COURT: So there is no objection that the defendant was
properly certified on the allegation of murder and on the allegation of
aggravated assault, correct?

DEFENSE COUNSEL: Just the fact that under the certification
it was 19.02, and under the indictment on murder, Judge, it's now
19.02(b)(2).

THE COURT: | see. Okay. Objection is overruled.

[2RR12]

Applicant’s ground for relief one should be denied as not cognizable on

application for writ of habeas corpus.
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3. If Moon is new law, Moon should not retroactively apply to
cases that were final. See Ex parte De Los Reyes, 392
S.W.3d 675 (Tex. Crim. App. 2013).

Even if the Court were to find that Moon is new law, relief should be denied
because a new constitutional rule is not retroactively applied. See Ex parte De Los
Reyes, 392 S.W.3d 675 (Tex. Crim. App. 2013).

In Ex parte De Los Reyes, this Court denied relief after addressing whether
Padillav. Kentucky, 559 U.S. 356 (2010),"* would apply retroactively to Texas cases.
Ex parte De Los Reyes, 392 S.W.3d at 678, 679. This Court observed that in Chaidez
v. United States, 133 S.Ct. 1103 (2013), “the United States Supreme Court explicitly
held that Padilla announced a new rule, and thus, does not apply retroactively to cases
already on direct review.” Ex parte De Los Reyes, 392 S.W.3d at 678.

“[A] case announces a new rule,” Teague v. Lane, 489 U.S. 288 (1989)

explained, “when it breaks new ground or imposes a new obligation” on

the government. 489 U.S. at 301. “To put it differently,” we continued,

“a case announces a new rule if the result was not dictated by precedent

existing at the time the defendant’s conviction became final.” Ibid. And

a holding is not so dictated, we later stated, unless it would have been

“apparent to all reasonable jurists.” Lambrix v. Singlettary, 520 U.S.

518, 527-528 (1997).

Chaidez, 133 S.Ct. at 1107.

The Supreme Court has recognized two categories of rules that are not subject

12 Deciding that the Sixth Amendment right to counsel extends to the
collateral consequence of deportation.
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to this general retroactivity bar:

First, courts must give retroactive effect to new substantive rules of

constitutional law. Substantive rules include rules forbidding criminal

punishment of certain primary conduct, as well as rules prohibiting a

certain category of punishment for a class of defendants because of their

status or offense . . ..

Second, courts must give retroactive effect to new watershed rules of

criminal procedure implicating the fundamental fairness and accuracy of

the criminal proceeding.

Montgomery v. Louisiana, 136 S.Ct. 718,728 (2016) (internal quotations deleted,
citations omitted).

In Schriro v. Summerlin, 542 U.S. 349 (2004), the Supreme Court held that the
rule of Ring v. Arizona, 536 U.S. 584 (2002), requiring that a jury find the aggravating
circumstance necessary for imposition of the death penalty, is not retroactive because
it is a procedural rule. Schriro, 542 U.S. at 358. The Court reasoned that “the range
of conduct punished by death in Arizona was the same before Ring as after,” and that
requiring a jury to determine a certain fact essential to the death penalty under Arizona
law was not the same as the Court’s making a certain fact essential. Id. 355.
Similarly, requiring specific facts in a transfer order does not mean that a juvenile
would not be transferred to district court. Section 54.02 provides in pertinent part that
a person, who like Applicant is over eighteen years of age, may be transferred if “a
previous transfer order was reversed by an appellate court.” Tex. Fam. Code, §

54.02(j)(4)(B)(iii) (West 2017).
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With regard to the argument that Ring was a watershed rule of criminal
procedure, the Court reasoned that “for every argument why juries are more accurate
factfinders, there is another why they are less accurate.” Schriro, 542 U.S. at 356.
“The values implemented by the right to jury trial would not measurably be served
by requiring retrial of all persons convicted in the past by procedures not consistent
with the Sixth Amendment right to jury trial.” Schriro, 542 U.S. at 357. Similarly,
the value of appellate review of a transfer order would not be immeasurably served
by requiring retrial of all persons convicted in the past, particularly when, as here,
there are some specific facts stated in the transfer order that support the trial court’s
discretionary transfer.

Applicant argued in the habeas court that Moon is a new substantive rule akin
to that prohibiting a mandatory life sentence for a juvenile. [3CR728, citing Miller
v. Alabama, 132 S.Ct. 2455 (2012)] However, unlike Miller, Moon does not prohibit
a certain category of punishment. Under Moon no “class” of offender has gained new
substantive rights. Moon is not a new substantive rule.

Rather, Moon requires specific fact findings in a transfer order, a procedural
safeguard, “to assure that the juvenile court’s broad discretion is not abused.” Moon,
451 S.W.3d at 49 (citing Kent’s insistence upon the primacy of appellate review).
Further requiring specific fact findings in a juvenile court’s transfer order does not
Implicate the fundamental fairness and accuracy of the criminal proceeding in district
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court. Moon is neither a new substantive rule, nor a new watershed rule of criminal
procedure.
4, This case presents no compelling reason to deviate from
this Court's practice of following Teague as a matter of
state law.

While in Danforth v. Minnesota, 552 U.S. 264 (2008), the Supreme Court held
that federal law does not prohibit the states from applying new rules retroactively, this
Court “follows Teague as a general matter of state habeas practice.” Ex parte De Los
Reyes, 392 S.W.3d at 679. The State sees no reason for this Court to deviate from its
practice to follow Teague.

In Ex parte Oranday-Garcia, 410 S.W.3d 865 (Tex. Crim. App. 2013), this
Court held that an application should be dismissed if the new law invoked by the
applicant cannot be retroactively applied to the applicant’s final conviction. Id. at
868. However, because Moon should not be retroactively applied, Applicant’s claim
can never be decided on the merits and it should be denied. Ex parte Grigsby, 137
S.W.3d at 674.

E.  The transfer order in this case was sufficient.

Finally, as shown in the State’s answer, the transfer order in this case was

sufficient. Relief should be denied.
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The State prays that this Court will deny habeas relief.
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10-DCR - 050236A
FIFC
Findings of Fact and Conclusions of Law

4366625 No. 10-DCR 050236A HC2

[ARIRRRNn No. 08-DCR-050238 HC233
| b
Ex Parte & IN THE 140™ JUDICIAL ..}
& Ll
MIGUEL ANGEL NAVARRO & DISTRICT COURT OF
&
& FORT BEND COUNTY, TEXAS

FINDINGS OF FACT AND CONCLUSIONS OF LAW,
RECOMMENDATION AND ORDER

Before the Court are Applicant Miguel Angel Navarro’s identical post-
conviction subsequent applications for writs of habeas corpus following his
convictions for murder and aggravated assault. The Court takes judicial notice
of the appellate record of the certification hearing, the suppression hearing,
the jury trial, the appeal, and the first post-conviction applications for habeas
corpus relief. Having reviewed Applicant’s and the State’s numerous briefs,
and having heard their arguments at the hearings, the Court now makes the
following findings of fact and conclusions of law in support of its
recommendation and order.

FINDINGS OF FACT
Procedural History

1. The following judges served at the indicated stages in this matter:
a. The Hon. Walter McMeans, Judge of County Court Law No. 2 for Fort
Bend County, sitting as a Juvenile Court, presided over the certification
hearing and issued the waiver of jurisdiction and transfer order in

1
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question. Judge McMeans passed away on July 23, 2012.

b. The Hon. Thomas Culver lll, Judge of the 240" District Court, presided
Over the jury trial in the underlying case. Judge Culver passed away on
September 4, 2015.

c. The Hon. Chad Bridges was appointed to succeed Judge Culver as Judge
of the 240" District Court, and issued the Order Designating Issues on
December 23, 2015.

d. The Hon. Lee Duggan, Jr., Retired Justice, First Court of Appeals, was
assigned to hear the Subsequent Applications on March 30, 2016.

Applicant’s Attorneys

. Attorneys Maggie Jamarillo and Eduardo Franco represented Applicant in
the juvenile court waiver and transfer proceedings, and in trial in the
district court.

Attorney Stephen A. Doggett represented Applicant on appeal to the 1
Court of Appeals, prepared and filed Applicant’s first and subsequent writ
applications, and represented Applicant on the first writ application.

By agreement, Attorney Doggett was relieved and succeeded by attorneys
Clayton N. Matheson, Katharine S. Fraser, Nicole M. McNeel, and Andrew
R. Casillas of the San Antonio office of Akin Gump Strauss Hauer & Feld

L.L.P. for the subsequent writ application.

In the Juvenile Court

. Applicant was born March 28, 1992, and was 15 years old when he was
charged with a murder and two aggravated assaults, allegedly committed
on December 27, 2007. Because of his age, the juvenile court had exclusive
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jurisdiction over his three cases. Tex. Family Code Ann Sec. 54.02 [1 MCR?
142-149].

4. On September 30, 2008, when Applicant was 16 years old, the juvenile
court conducted a waiver and transfer hearing, heard evidence, and waived
jurisdiction and transferred Applicant’s three cases to this District Court.

[1 MCR 1 at 142-49]

In the District Court

5. A grand jury indicted Applicant for the three offenses committed on or
about December 27, 2007, when Applicant was fifteen years old. [MCR
at 138, ACR at 128, 2 JRR 8].

6. A jury found Applicant guilty of the murder of Matthew Haltom and
the aggravated assault of Joe Eodice and not guilty of the aggravated
assault of Joel Arnold [15 RR 62]. The jury assessed punishment at
99 years imprisonment for the murder and 20 years imprisonment
for the aggravated assault. [26 RR 32] The trial court sentenced
Applicant in accordance with the jury’s verdicts on January 28, 2011.
[20 RR 1,33; 2MCR at 288-90; ACR at 230-32].

For ease in reference, the Court refers to the record as follows:
MCR Clerk’s Record in 10-DCR-5236A for murder
ACR  Clerk’s Record in 08-DCR-05238 for aggravated assault
JRR Reporter’s Record of the juvenile certification/transfer hearing
MSRR Reporter’s Record of a motion to suppress in the district court
RR Reporter’s Record of the trial in district court
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7. Applicant filed motions for new trial on February 28, 2011, which were
overruled by operation of law. [2 MCR at 306-07, ACR at 247-48.

In the Court of Appeals

8. The judgments were affirmed. Navarro v. State, Nos. 01-11-00139-CR,
01-11-00140-CR, 2012 WL 3776372 (Tex. App. - Houston [1% Dist.]
Aug. 30, 2012, pet. ref'd) (not designated for publication). Mandates
issued on January 9, 2013.

Applicant’s Original Applications
For Writs of Habeas Corpus

9. On April 4, 2014, Applicant filed his original applications for writs of
habeas corpus in both cases pursuant to Article 11.07, Code of Criminal

Procedure.

10 .In Cause No. 10-DCR-050236A HC2, for the murder of Matthew Haltom,

Applicant asserted the following grounds:

a. “l was denied effective assistance of trial counsel because trial counsel
failed to object to the omission of a multiple assailants charge.” [App.
at 6].

b. “I was denied effective assistance of trial counsel because trial counsel
failed to object to my 99 year sentence being cruel and unusual
punishment under U.S. Const 8™ Amend. or Tex. Const. Art.1.Sec. 13”.

[App. At 8]".

11. In Cause No. 08-DCR-050238 HC2, for the aggravated assault of Joseph
Eodice, Applicant asserted the following ground for relief:
a. “l was denied effective assistance of trial counsel because trial

4
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counsel failed to object to the omission of multiple assailants charge”.
[App. At 6].
b. Applicant’s trial counsel, Maggie Jaramillo and Eduardo Franco, filed their
response affidavits and the Court recommended that relief be denied.
The Court of Criminal Appeals denied relief without written orders. Ex
Parte Navarro, Nos. WR-82. 264-01, WR-82.264-02 (Tex. Crim. App. Nov.
26, 2014).
In Federal Court

12. February 5, 2015, Applicant filed federal petitions for writ of corpus
in the United States District Court for the Southern District of Texas,
asserting the same ineffective assistance grounds raised in his original
state application for writ of habeas corpus. a. Challenging his conviction
for murder: (1) “trial counsel failed to object to the omission of multiple
assailants charge” and (2) “trial counsel failed to object to 99-year
sentence being cruel and unusual under the 8™ Amendment because
Petitioner was 15 at the time of the offense.” Navarro v. Davis, No. 4-
15-cv-00352 (S.D. Tex) (petition at 6). b. Challenging his conviction for
aggravated assault: “trial counsel failed to object to omission of defense
against multiple assailants charge” Navarro v. Davis, No. 4:15-cv-00352
(S.D. Tex.) (petition at 6).

On October 1, 2015, Applicant’s federal petitions were consolidated

In Cause No. 4-15-cv-00352. On June 9, 2016, the proceeding was stayed
for the exhaustion of claims asserted in Applicant’s subsequent

applications herein.

The Second, or Subsequent,
Applications for Habeas Corpus

13. On November 19, 2015, Applicant filed his second or subsequent

5
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applications for writs of habeas corpus, asserting the following identical
grounds for relief:
Ground One

“The transfer order did not set out sufficient facts to justify the
transfer per Moon. This denied appellant [sic] due process and
deprived the district court of jurisdiction.” [App. At 6].

Ground Two

“New scientific evidence not available at trial renders key State’s scientific
expert testimony false. Had new evidence been presented, applicant would
not have been convicted.” [App. At 8].

14. The State was served with Applicant’s applications on November 20, 2015.

15. The State filed its answers on December 7, 2015.

16. On December 23, 2015, the habeas court entered its “Order Designating
Issues”, designating the following issues to be resolved:

“1. Whether the current claims and issues have not been and could not
have been presented previously in the Applicant’s application because
the factual or legal basis for the claim was unavailable on the date the
applicant filed his previous application”.

“2. Whether the Applicant can waive error in an invalid and/or insufficient
transfer order”.

Issue One
17. Both the habeas court’s Order Designating Issues and Applicant’s Ground
One (each stated verbatim above) focus on whether these subsequent
writ applications have complied with the jurisdictional requirements
of Texas Code of Criminal Procedure Art. 11.07, Section 4, and Texas
Family Code Section 54.02 (h).
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Article 11.07, Section 4 provides in pertinent part:

Section 4. (a) if a subsequent application for writ of habeas corpus is
filed after final disposition of an initial application challenging the same
conviction, a court may not consider the merits of, or grant relief based
on, the subsequent application unless the application contains sufficient
specific facts establishing that:

(1) the current claims and issues have not been and could not have
been presented previously in an original application or in a
previously considered application filed under this article because
the factual or legal basis for the claim was unavailable on the date
the applicant filed the previous application. . ..
* % % %
(b) For purposes of Subsection (a) (1), a legal basis of a claim is
unavailable on or before a date described by Subsection (a) (1) if
the legal basis was not recognized by and could not have been
_reasonably formulated from a final decision of the United States
Supreme Court, a court of appeals of the United States, or a court
of appellate jurisdiction of this state on or before that date. Tex.
Code Crim. Proc. Art, 11.07, Sec. 4 (West 2015).
(2) Article 54.02 (h) states in pertinent part that if the juvenile court waives
Jurisdiction, “it shall state specifically in the order its reasons for transfer.

The Factual Basis Allowing Consideration

Of Applicant’s Subsequent Application

18. Applicant’s first applications for writs of habeas corpus (alleging only
ineffective assistance of counsel) were denied by the Court of Criminal
Appeals on November 26, 2014. Ex Parte Navarro, WR-82-264-01 and

7
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WR-82-264-02 (Tex Crim. App. November 26, 2014).

19. On December 10, 2014, the Court of Criminal Appeals issued its
decision in Moon v. State, 451 SW3d 28 (Tex. Crim. App. 2014) establishing
critical new precedent regarding requirements for juvenile certification
and transfer orders under the Texas Family Code. Therefore, the legal
basis for this claim “was unavailable on the date applicant filed the
previous applications”. Art. 11.07, Sec. 4 (a) (1).

Could Applicant Have Reasonably Formulated
Moon’s “Show Your Work” Requirement For
Transfer Orders From Kent or The Plain
Language of Section 54.027

The State urges that the legal basis for Moon’s holding could have been
reasonably formulated from Kent v. United States, 360 U.S. 541 (1966) and

the plain language of Sec. 54.02.

20. Kent v. U.S., 383 U.S. 561 (1966), a District of Columbia case, involved a
Juvenile court’s certification and order in a case where a juvenile was tried
as an adult without the juvenile court holding a hearing or otherwise
conferring with the juvenile, his parents, or his counsel. 383 U.S. at 546.
The Kent decision held the entire transfer process insufficient.

As to transfer orders, Kent said:

“Meaningful review requires that the reviewing court
should review. It should not be remitted to assumptions.

It must have before it a statement of the reasons motivating
the waiver including, of course, a statement of the relevant

8
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facts. It may not ‘assume’ that there are adequate reasons,
nor may it merely assume that ‘full investigation’ has been
made. Accordingly, we hold that it is incumbent upon the
Juvenile Court to accompany its waiver order with a
statement of the reasons or considerations therefor. We
do not read the statute as requiring that this statement
must be formal or that it should necessarily include
conventional findings of fact. But the statement should

be sufficient to demonstrate that the statutory
requirement of ‘full investigation’ has been met; and that
the guestion has received the careful consideration of the

the Juvenile Court; and it must set forth the basis for the
order with sufficient specificity to permit meaningful

review.”
Kent, 383 U.S. at 561.

21. Kent did observe that the District of Columbia juvenile court “must

22.

accompany its waiver order with a statement of the reasons or
considerations therefor”. ID. at 561. However, Kent did not clarify or
address the specificity required for such orders, or the use of form orders
containing conclusory findings without citing underlying evidence,

such as the order in the case before us. Further, Texas courts of appeals

practice would cloud the issue

Before Moon, Texas juvenile judges habitually issued form orders that
offered little insight into the reasons for the transfer determinations.
Some juvenile offenders even urged Kent as authority to argue that such
form orders were improper, but Texas courts of appeals disagreed as a
matter of practice. See e.g., Matter of T.L.C., 948 SW2d 41-44 (Tex. App.—

9
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Houston [14™ Dist.] 1997 no writ) (rejecting the argument that a form
order which merely “parrot[ed]” the statutory considerations mandated
by 54.02(h) and Kent, and holding that “the fact that the order parrots
the required statutory considerations does not render it infirm”). See also
Matter of T.D., 817 SW2d 771, 776-77 (Tex. App.-- Houston [1* Dist.] 1991
Writ denied)(concluding that under Section 54.02, the juvenile court was
not required to specify its reasons in certification orders); Inre 1.B., 619
S.W.2d 584, 587 (Tex. App. -- Amarillo 1981, no writ) (“[Section 54.02]
does not preclude ‘form orders’ and does not require a statement of the
factual reasons for waiver.”); Appeal of B.Y., 585 S.W.2d 349, 351 (Tex.
App. -- El Paso 1979, no writ) (“Reversible error is not present here by the
fact that the Court’s order seems to parrot the Section 54.02 list of factors
the Court should consider in making a transfer ... “). Despite Kent, this
practice persisted until Moon.
As one legal commentator explained:
“If the juvenile court waives jurisdiction, the statute directs it to ‘state
specifically’ in a written order ‘its reasons for waiver . . . and findings of
the court.” That was the theory. The reality proved different. Between
1997 and 2008, juvenile courts in Harris County certified 1,524 children
as adults and denied the state’s certification requests only 83 times —
a certification rate of 95 percent. Courts typically held only abbreviated
hearings and used form orders making the same stock findings in every
case. Some of those findings had no apparent relation to the ultimate
question of whether the welfare of the community required criminal
proceedings. Far from being reserved for exceptional cases, certificate -
when requested by the state - was virtually automatic.” Jack Carnegie,
“Juvenile Justice: A look at how one case changed the certification
process” Texas Bar J. at 867 (Dec. 2015).

23. The dissent in Moon (totally apart from the merit of either the majority or

10
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24,

25.

the dissent in the opinion), suggests the unreasonableness an attorney or
juvenile applicant would have in relying upon Kent, or the mandates of
Articles 11.07, sec. 4(b) and Art. 54.02(h) before Moon’s issuance:
“For almost forty years, the tendency among courts of appeals has
been to hold that a juvenile transfer order need not specify in detail
the facts supporting the order. The Court of Appeals in this case
broke ranks with the weight of that authority, and this Court now
goes along with the court of appeals’ unconventional holding.”

Based on all of the above, in summary:

(1) The Kent opinion did not clarify or address the specificity required for
transfer orders, or address the use of form orders;

(2) historically, during the 38 years between Kent and Moon, many Texas
courts of appeals have habitually approved juvenile courts’ use of
form transfer orders; and

(3) throughout this 38 year period, Kent was urged and ignored by Texas
courts of appeals, along with Article 11.07, Sec.4(b); and Family Code

Art. 54.02 (h).

For these reasons, Applicant could not have reasonably formulated Moon’s
“show your work” instruction to juvenile courts from Kent, or Article 11.07,

Sec. 4(b), or from Article 54.02(h).

Jurisdiction---And whether Applicant Can Waive
Error in an Invalid and/or Insufficient Transfer Order

Ground One is a challenge to the subject-matter jurisdiction of the district
court that presided over Applicant’s criminal trial. Texas law is clear that
such a fundamental challenge cannot be waived --- and can be asserted

11
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26.

27.

at any time. Alfonso v. Skadden, 251 S.W.3d 52 (Tex. 2008); see also Ex
parte Moss, 446 S.W.3d 786, 788 (Tex Crim. App. 2014) (stressing that
subject-matter jurisdiction is a systematic requirement that appellate
courts must review whether or not the parties have raised the issue);
U.S. v Cotton, 535 U.S. 625, 630 (2002) (“[S]ubject -matter jurisdiction,
because it involves a court’s power to hear a case, can never be
forfeited or waived.”); Puente v. State, S.W. 3d 340, 342 (Tex Crim. App.
(2002). (“[A]s a general proposition a total lack of subject-matter
Jurisdiction cannot be waived.”): Garcia v. Dial, 596 S.W.2d 524,526
(Tex. Crim. App. 1980) (emphasizing that even the defendant’s consent
cannot remedy a lack of subject-matter jurisdiction. A district court
judgment can never be “final” where, as here, the issuing court lacked
subject-matter jurisdiction. See e.g., Guerrero 471 S.W.3d at 4
(vacating a criminal conviction after concluding that the district court
never acquired subject-matter jurisdiction because the underlying
juvenile court’s transfer order was invalid under Moon). Indeed, a
judgment rendered by a court that lacks a subject-matter jurisdiction

is automatically void. Nix v. State, 65 S.W.3d 664, 668 (Tex. Crim.

App. 2001).

Based on the above authorities, the answer to Issue Two to the Order
Designating Issues is that an Applicant cannot waive error in an invalid

and/or insufficient transfer order.

The Juvenile Justice Code expressly provides that “the juvenile court has
exclusive original jurisdiction over proceedings” involving juvenile
offenders. Tex. Fam. Code 51.04(2); see also Matter of C.B. 2015 WL
4448835, at *2 (Tex. App.—Austin July 15, 2015, no pet.) (holding that
under Sec. 51.04(a) (West 2014), the juvenile court “had subject-matter
jurisdiction to conduct the release or transfer hearing.”).

12
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28.

This exclusive jurisdiction may pass to a district court only pursuant to a
valid transfer order under Sec. 54.02). Otherwise, a district court never
acquires subject matter jurisdiction, and any judgments or convictions it
enters are void. As the Moon court stated, “[t]he juvenile court has either
validly waived its exclusive jurisdiction, thereby conferring jurisdiction

on the criminal court, or it has not. Moon, 451 S.W.3d 28, 52 n.90.
“Because the juvenile court has exclusive original jurisdiction for crimes
committed by a person less than 17-years of age at the time of commission
of the offense without a valid transfer there is no jurisdiction in the adult
court, and a claim of lack of jurisdiction can be raised at any time, even

by collateral attack.” George Dix and John Schmolesky, Texas Practice
Series: Criminal Practice and Procedure Sec. 4:1 (3d ed. Nov. 2015). (Cited in
State’s Request For Findings of Fact & Conclusion of Law, filed June 28, 2016

page 5).

Personal Jurisdiction Is Not An Issue

The State argues that Sec. 54.02 transfer orders involve transfers of
personal jurisdiction, not subject-matter jurisdiction, and that Applicant
waived his Ground One by failing to assert it on direct appeal. (State’s
Request For Findings of Fact and Conclusions of Law, Filed on June 28,
Pages 5-6). The Court disagrees.

Texas Practice Series Criminal Practice and Procedure, cited above, states:
“Jurisdiction is used in a number of different senses, including reference
to the relationship between the case and the defendant—personal
jurisdiction. For example, the defendant must be present at the
beginning of his or her trial for the trial court to have personal
jurisdiction over that person, and to enter a binding judgment in the
case... An example of a personal jurisdiction issue is the requirement of a

13
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29.

30.

proper juvenile court hearing for a juvenile whose age and crime make
the defendant eligible for transfer to an adult court for a criminal trial.”
id.

Personal jurisdiction is not in dispute here. There is no dispute that
Applicant, who lived and committed the underlying offenses in Fort Bend
County, was subject to the personal jurisdiction of the Fort Bend County
Court. ltis further undisputed that Applicant was present at the
beginning and throughout the juvenile court’s transfer proceeding, as

well as at the district court.

Code of Crim. Procedure Art 4.18 Does Not Preclude
Applicant’s Ground One

The State next urges that Code of Criminal Procedure Art. 4.18 bars
consideration of Applicant’s Ground One because Applicant failed to
challenge the juvenile court’s transfer order by filing a motion before
his district court trial. (State’s Request For Findings of Fact and
Conclusions of Law, Filed June 28, 2016, pages 5-6).

Art. 4.18 states, in relevant part:
“A claim that a district court or criminal district court does not have

jurisdiction over a person because jurisdiction-is exclusively in the juvenile
court and that the juvenile court could not waive jurisdiction under Section
8.07(a), Penal Code, or did not waive jurisdiction under Section 8.07(b),
Penal Code, must be made by written motion in bar of prosecution filed
with the court in which criminal charges against the person are filed.”

(Emphasis added).

Article 4.18 applies only to claims that a district court “does not have
Jurisdiction over a person because . . . the juvenile court could not

14



31.

32.

waive jurisdiction under Section 8.07(a), Penal Code, or did not waive

jurisdiction under Section 8.07(b), Penal Code. Tex. Code Crim. Proc.
Art.4.18 Sec. (a). (Emphasis added).

Applicant does not contend that the juvenile court either did not or
could not waive its jurisdiction over his criminal cases. Rather,
Applicant contends the juvenile court, in waiving its jurisdiction, did
so pursuant to an invalid order. (Emphasis added). (Applicant’s
[Proposed] Findings of Facts, etc., Filed July 15, 2016, page 9).

29 Tex. Prac., Juvenile Law & Prac., Sec. 23:14 (3d ed.) states: “Article
4.18 ... essentially says that when a juvenile is tried in an adult court,
the juvenile cannot wait until after the trial to inform the judge that he
is under age and has not been certified to stand trial as an adult.”

Applicant Navarro’s Transfer Order---And Its Deficiencies
Se& CXHART A ( Boaiwnd PAg ¢ Z_Iﬂ>
The Court bases its findings of deficiencies on Moon, in which the
Court of Criminal Appeals addressed Section 54.01(h)’s requirement
that “[i]f the juvenile court waives jurisdiction, it shall state specifically in
the order its reasons for waiver.” The Moon court added that:
The fact that the Legislature changed ‘briefly state’ as drafted by
the committee that drafted the Juvenile Code recommended to
‘state specifically’ indicates that it contemplated more than merely
an adherence to printed forms and, indeed, contemplated a true
revelation of reasons for making this discretionary decision.
Moreover, Section 54.02(h) obviously contemplates that both the
Juvenile court’s reasons for waiving its jurisdiction and the findings
of fact that undergird those reasons should appear in the transfer
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33.

34.

35.

order. Id. (Emphasis added).

Moon further stressed that in reviewing a juvenile certification, an
appellate court “should not be made to rummage through the record
for facts that the juvenile court might have found, given the evidence
developed at the transfer hearing, but did not include in its written
transfer order.” Id. (Emphasis added). The court thus held that a
reviewing appellate court may only consider “ the facts that the
juvenile court expressly relied upon, as required to be explicitly set
out in the juvenile transfer order.” Id. (Emphasis added).

Thus, to be valid under Moon, a juvenile transfer order must include
specific findings of fact on which the juvenile judge relied in applying

the factors set forth in Section 54.02(f). Moon, 451 S.W.3d at 47. Those
factors include (1) whether the alleged offense was against person or
property, (2) the child’s sophistication and maturity, (3) the child’s record
and previous history, and (4) the prospects of adequate protection of
the public and the likelihood of the rehabilitation of the child by use of
procedures, services, and facilities currently available to the juvenile
court.” TEX. FAM. CODE § 54.02(f).

The transfer order in Applicant’s case does not contain sufficiently =
specific fact findings or evidentiary references regarding any of these
factors. Indeed, the order’s only mention of the third factor is the
statement that “[t]he Court also considered the child’s age, the record of
the child, and the previous history of the child.” Ex.B at 6 (6). The order
offers no details about Applicant’s record or previous history, nor does it

offer any insight into how Applicant’s record or previous history affected

the juvenile judge’s analysis.
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36. The following list of four written studies and fifteen recitals by the Court

(1)

(2)

(3)

(4)

(8)

in the transfer order have “show your work” deficiencies under Moon.

“[A] diagnostic study and psychological evaluation of [Applicant] was
ordered by the Court and was completed and obtained by the Court”
[Transfer Order at [p. 2];

“[A] social evaluation and investigation of [Applicant] and the
circumstances of the alleged offenses have been completed and

provided to the Court” [Transfer Order, at p. 2];
A Social Evaluation, (Certification Hearing). (Exhibit 24);

Recital that “The Court has probable cause to believe that
Applicant” intentionally and knowingly caused the death of
an individual, MATTHEW HALTOM” [Transfer Order at p. 3];

Recital that “The Court has probable cause to believe that
Applicant “intentionally, knowingly, and recklessly caused
bodily injury to JOE EODICE by stabbing JOE EODICE with a
knife, a deadly weapon.” [Transfer Order, at pages 3-4].

Recital that “These offenses were against persons”. [Transfer
Order at p. 4].

Recital that “[T]he child is not mentally retarded”. [Transfer
Order at p, 4];

Social Evaluation, [Certification Hearing Exhibit 4];

17
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(9)

(10)

(11)

(12)

Recital that” [T]he child is not mentally retarded.” [Transfer
Order at [p. 4];

Recital that “[T]he child does not as a result of mental
disease or defect lack the capacity to understand the
proceedings in juvenile court or to assist in his own defense,
and, in fact, the child does so understand and has assisted in
his defense. [Transfer Order at p. 4];

Recital that “The Child is not mentally ill”. [Transfer Order at p. 4];

Recital that “[T]he child does not as a result of mental
disease or defect lack substantial capacity either to appreciate
the wrongfulness of his conduct or to conform his conduct to the

requirements of society.” [Transfer Order at p. 4};

Recital that “[T]he child knows the difference between right
and wrong.” [Transfer Order at p. 4];

Recital that “The child is sophisticated and mature.” [Transfer
Order at p.5];

Recital that “The availability of special proceedings in the juvenile
court with a possible maximum sentence of forty (40) years as an
alternative to discretionary transfer to the criminal court is not a
viable option in this instance.” [Transfer Order at p. 5);

Recital that “The felony offenses were committed in an
aggressive and premeditated manner.” [Transfer Order at p. 5];

18
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Recital that “the child’s conduct was willful and violent.
[Transfer Order at p. 5];

Recital that “the offenses ere of an aggravated character.”
[Transfer Order at p. 5];

Recital that “The offenses were so serious to the community
that transfer to a district court with criminal jurisdiction must be

granted.” [Transfer Order at p. 5].

37. Section 54.02, states in pertinent part that the juvenile court “shall state
specifically in the [transfer] order its reasons for waiver and certify its action,
including the written order and findings of the court.” Tex. Fam. Code Sec.
54.02(h). In short, no facts from any of the studies or reports listed. All of
the court’s recitals are conclusions, apparently based on facts in the record
but not stated in the hearing order.

Ground Two

(20)

(21)

Applicant’s Ground Two centers on a scientific study that scientists
From the University of Finland published in June 2015 (the “Finland
Study”).? The Finland Study concerns the behavioral effects of
painkiller use and aggressive homicidal conduct. R

Applicant asserts that the Finland Study directly contradicts critical
expert testimony that the prosecution presented during his trial.
Applicant’s Response to Order Designating Issues at 2. He argues that
“had the evidence been available at the time, it completely would

2 Tiihonen, J., Lehti, Aaltonen M., Kivivouri J.Kautianinen H., Virta L., Hoti F., Tanskanen A., Korhonen
P., Psychotropic Drugs and Homicide: a prospective Cohort Study from Finland, WORLD PSYCHIATR(June 1, 2015)
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have changed his trial strategy and in all likelihood would have led to
an acquittal.” id.

22. Applicant has not shown that The Finland Study renders [the
prosecution expert’s] testimony false, that the prosecution relied on
[the expert]’s testimony to prove the elements of the offenses, or
that The Finland Study would have been admissible at trial. Applicant
presented no affidavit from trial counsel to support his argument that
“had this new evidence been available at the time, it completely would
have changed [Applicant’s counsel’s] trial strategy and in all likelihood
would have led to an acquittal.” Applicant’s Ground Two is denied.

CONCLUSIONS OF LAW

Ground One
1. The juvenile court failed to “show its work” in its written transfer

order, as required under Texas law. Tex. Fam. Code Sec. 54.02(h);
Moon v. State, 451 S.W.3d 28, 49, (Tex. Crim. App. 2014).
Specifically, the juvenile court’s transfer order fails to

specifically state facts on which the juvenile court based its
decision to waive jurisdiction. Id. at 49.

1. The juvenile court’s transfer order was therefore invalid.
Consequently, the district court to which Applicant was transferred
for trial never properly acquired subject-matter jurisdiction over
Applicant’s case, and the district court’s judgment is void. Nix v,
State, 65 S.W.3d 664, 668 {Tex. Crim. App. 2001).

2. Before Moon, Applicant could not have reasonably formulated his
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“show your work” instruction to courts of appeals for transfer orders
based on Kent or the clear language of Article 54.02(h).

. Applicant’s Ground for Relief One is cognizable on application for
habeas corpus not as a complaint of no evidence at the transfer
hearing, but a complaint of no evidence shown in the transfer order

to make a valid order, as required by Moon. The existence of evidence
at the transfer hearing is not the equivalent of Moon’s “show your
work “ in the transfer order to explain the judge’s reasoning and

reliance on specific evidence.

. Applicant did not waive his right to challenge the district court’s
subject-matter jurisdiction, as that is a fundamental challenge that
never can be waived. Alfonso v. Skadden, 251 S.W.3d 52 (Tex 2008); Ex
parte Moss, 446 S.W.3d 786, 778, (Tex. Crim. App. 2014); United States
v. Cotton, 535 U.S. 625 630 (2002); Puente v. State, 71 S.W.3d 340, 342
(Tex. Crim. App. 2002); Garcia v. Dial, 596 S.W.2d 524, 526 (Tex. Crim.

App. 1980).

. The lack of more specific fact findings in the transfer order in this case
rises to the level of a due process violation, which may be
collaterally attacked.

. Applicant is serving a prison sentence imposed by a void judgment
from a court that lacked subject-matter jurisdiction, and is thereby
being illegally restrained of his liberty, in violation of his rights under
Article 1, Section 10, and Article 1, Section 19 of the Texas Constitution,
and the Fifth, Sixth, and Fourteenth Amendments to the United States

Constitution.
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MI IJ:EL ANGE’L ‘NAVARR@ was ordercd by the Court and: é&s completed and

iaobtainedaab} the Gsuurt

" The mertifmds:t-hgteé-:socia!.\c\z‘ i@ét.\ion@mdiméesliga_tio}x oﬁ&lGUEL ANGEL

'0;andééhﬁcircums&nces-:o_:fiﬂre.aalléged offenses have been compieted and

i rmgll iévestiggtidn‘gnid?heai:ihig,:this:c.‘wr( finds that th;néi is probable cause

M(MIGUELANGELN fRRG comniitted the offengge& asalleged in the

’[.'IT !@N FO{R BISCR@ﬂ.NARY TRANSFER T@ A CRIMINAL

DISTRICT COUR OR A DIST RlCE! COURT FOR CR!M!NAUPROCLEDINGS

fmds tha Hmfollowmg offenses aresupported by probnb]e cause as alieged

te»,s PE%HTIGN FOR BISCRE'I TONARY TRANSFER TO CRIMINAL

: DIS’IRJCT COURT and have prosecutive mierit.
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The offense is of the grade of fclony; to-wit, a felony of the first degree,

MURDER (F1) and is as follows:
- That MIGUEL ANGEL NAVARRO, Juveniie Respondent herein, on or about

V:L;Becz‘:‘lnbﬁlfl,lﬂ(}'l,:in Fort:Bend ‘Cunh'ﬁu ‘Fexas, did then and lhcré intentionally and
;

,i—knowmgb causeithe denth -of.an individual, MATTHEW HAL‘FOM by stabbing

VMA'I"IZEEEW }IALJ OM wvitha kmfc, and that tlm actisa vnolauomof section 19.02 of
D

the I exas. Penal Code

Th:: oﬁense is of” the grade of felonv, to-wit, a. felony: of the second degree,

y

AGGRANATED ASSAULT and i§za8! follows'

Tka( MlGUEL ANGEL'NAY ARR@ in Fort Bend: Count}, E‘nxm on or about
b i
~;€Dg‘r;emba- 27, 206?7. did fthen:and .:them:imentionaliy knowingly, mﬁi recklessly cause

mm 0 JOE EOD] CE by stabbing JOE EODICE, and the R&spondent did then
se:and»xhlbﬂ a-deadly wcapon, to-wit: a knife, duringd ihe commission of
"it;.‘axtzd.{hat this a,;t 1s:a'vw!aﬁon'ofzsectmn 22.02 of the T%zxas!’enal Code.
,‘fyffgnsé"is of the grate ,:nﬁifg‘lony_; to-wit, a felony of ‘“:IE_ second degree,

TED ASSAULT and Is ;ns?_fdllows:

' Fexas on or about

Foi 3t




then:and:there usc and.exhibit.a deadly weapon, to-wit: a knife, during the commission

of Vsnidzg.ssault_: and thatthis.actis.a vielation ¢f section 22.02 of the Texas Penal Code.

Tf%le’Conrt{ﬁnds-bcynnd a reasonable doubt that the child was 14 years of age or
elder.atﬁrenme of thealleged ?‘ﬁrs.t{deg‘|ﬁeen£fcxnsc and second.degreé offenses for which
iﬁg(ﬁuﬁé;Io;xnd;;‘xrobablc-causc: 'M’Ui{D.ER (F1)and AGGRAV ATaED ASSAULT (r2)

.1;Og(%)sCQURQS);&ndiﬂmtmthc:.cm"trrem age-of the childis. 16 -yéars of.age.

The Cl)fuxtjé'ﬂnds.»t}lwt;no:adj.u(iica‘iion Jrearing has been con}ducted concerning

z:n;yg:nf {hr: offenses.for which the: Coﬁ;rt‘ fou nd probable ¢ause.

'Ehe 'Cuurt}ﬁnds:ttgy a ~prcpondiémncc-'of the evidence, that %ﬁaid listed offenses
were_;»ag;instv.pergons.
| R’urﬂxer, the Court makes:the foﬂowmg additional: ﬁndmgs‘_
o T&e CourtJinds the following bvn preponderance of the evidcnce (#) the

: “i)t mgntz?jig' retgrdgd;f(b) Ehé;élifild docs not as a result oﬁgmntal diseasc or
iefect lac tﬁe:'capacity to ﬁmlers,tanééthe ‘proceedings in juvcni}ef;on’rt or to assist

his own defense, and:n fact, -thc::cliiimz«t'loes so.understand and has;gssisted in his

(c) the child is not mentally ill;-(d) the child does not as :i::éésul(»of mental

. tﬁséésé,,cgrzdefcct;iﬂék subs(antinl fca;xééih' either tv appreciate the ivrongfulness of

hiS*coanct orito: conform liis conduct: to:the requirements of somet\ and {e) the

ch‘ld%knnws the: dxfierencc between: nght and wrong,




The:Court has determined in its:own mind that the child is sephisticated and

mature. The Courtifinds that:thelikelihood of rehabilitation of the child by the use of
pro’cedqtegé »scwicgs.-:nm}%faciiiﬁcsscnrn"mu(ly available to the jnvcni;le court is not 2
~.\§i§bk¢atte§'m{%ve.irpéthis case. Tlie-‘Cuuk‘ﬂ;nlsn ‘ﬁtnds that because ol {éxeiseriousness of
éheydffkns@, ﬁte‘awgflfare-edf sthe -ciinnn.u‘ﬁjty requires criminal proceéﬂings instead of
jwvzﬁilc 'pt;rcEeéi.ng%,'*wllicjl will:also-aidin the protection of the ;)iibi’ic.

" . : The%‘Court lms determinet. thmilicEav'nilahili(y of special prioceedings in the
jém'eﬁﬂesc(;ixfrwithz;a:possibiez_maximum%gnlence of forty (40) years aé;analterna(ivc to

discretionary transfer tothecriminal courtis not 2 viable option in fhis instance.

§

The;Court al;o Tinds by a:preponderance of the evidence:

w (@) The félony e:oﬁens;_’s""were committed in-an goressive and
;preme;litated-smann?i;

{b): EEFh-e:chiid%s cundnct';sms'wiﬂfui and viodient.

{c) 'I‘he aﬁen-sesmerc ofl'an aggravated character.

(@) The-offensesavere soserious to the comniunity tikn{ fransfer to a

istrict-court-with crimiinal jurisdiction must be granted.

H

{e). ;.-”?'I?hc;a,'gc:nndr(:ircumétmccsanf:th is chiid indicates tflat the likelihood

wof rehabilitation by#the-use of:procedures, services, and facilities

ccurrently.availablesdo the juvenile court is not a’viable option in

#this case.

sl
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(D There is:probable.cause to believe thal the child

before the Court

~ committed each-ofthe offenses certified by theiCourt as aliege in

the State's PETITION T OR:-I)JSCRE'I'!ONAR\;

‘CRIMINAL DISTRICT:COURT.

TRANSFER TO

(@) - Because. of “the. seriousness of the offenses talieged and the

v & csetos o o background of thé Ehild, thie welfare of the community requires -

- criminal:proceedings.

+ The Court:also considered ‘the :child's age, the record of the child, and the

A&er & full investigation :and hear ing, the Court finds that

sdpasiasi

4 'Iexas, for erimiinal prnceedmgs :and-to he dealt with as

i ﬁpﬁ&ﬁious%ﬁsioiy nl"fthe' chiild,:ant the prospects‘eof .adequate protecion of the public,

it-should certify

GUELANGEL“NAVARRO /as:an adult and-waive its exclusive omgmal jurisdiction

7 tmmsfer tius chﬂd :and ‘these proceedmos te the District Com't of Fort Bend,

ait adult and in

: Wféhﬂtef-:CodefdfiGriiniinal}iflfnoce'dureland the rules preseribed therein for

QTRANSFER TO

Tbere{ore, M!GUEL ANGEL NAVARRO will be remanded mxmedxalelv to the

' Eort Benﬂ CmmtyJail facility for further deicntion and processmg:




THEREFORE., by reasons.of the foregoing LLJUDGE WALT:ER S.McMEANS,

of the:County Courtat Lzaw Ne. 2 of Fort Bend County, Texas, Sitfing as a Juvenile

;e-Coﬂrt-, ,:herebv. wah'e jurisd-iclion oT this cause and transfer ﬂxe said Juvenile

.;i,«Respondent, MIGUEL ANGFL NA\‘ARRO to the appropriate: sttnc( Com t of Fort

g _.,_;BendfComt}., 'lex'as, dor proper cmnmal procecdings and do herel ebys

;g&nycﬁile%{es_pqmi;m 'n,ccnsiﬁ g him-of héfcf’lo.nyc offenses.

v:d‘estuixder th:e‘Godc:o'fECtfmninal«.Procedurc as an adult, 1

ertify-said-action.

xwluded hereul and-madea-parl-of the waiver of Junsdlcfion, transfer, and =~

> ’ﬁceruﬁcaﬁﬂn ds: thrs sritten:Order,” thn"same ‘being the findings of the Judge of the

Gounty Courtznt Law No:2 of-Fort: Bend*Cnun(y Texas, Sitting asa Jzuvemle Courtand

Lcatmn, ztransfer. and wvalver is. accompanied by comphunt against the -

: Th@ Lourt :advned ti_ie Juvenile ‘Respondent, and the .l.uve?iig Respondent’s
xreenn znd t%heJn;fenile%lz‘ies;ponﬂent‘s:%x_tthmey.of the juvenile's righéioappea! and that
ﬁh emﬁ nﬁt;affg?dfan:aﬂoméy:fonapp_éai, the.appropriate Courtivould appoint one,
& Court would pay Horthe Juvemlc record. Any such mppeal and Court
nt:of anattomcy »thercforc,#eml! be avaliable to the J uveli}le Respondent as
[‘he Court advised

‘ appealnglits and mstrut:ted the juvenile's attorney . to aﬂvxse the Juvenile

Respanﬂen( and hxs parent in more. dctaxl ol the appellate process and rights as te the

'I'ransfersﬁcarmg TheCourt advrsedWllG UEL ANGEL NAV ARRO of any right he

143
'




the FexasiFamily Code.

may have to scal his juvenile record and:provided him with a copy of Section 58,003 of

ITIS FURTHER- ORDERED AND'DECREED by the said County Court at Law

No:2wol Fort-Bend:County. Texas; sitting as a Juvenile Court, thatithe clerk of said

of Fort Bend

Com:t:tmnsmit forthwith:to. thre: pro;mr District Court of Fort Bend Con nty, Texas, this

of the: smd *County Court. at ‘Law No.

wx:xtten G)rder andafmdm

Comsty, Tzéixs,.’s'itﬁxig-as 4. Juvenile:Court

Judge
Fort:Bend County, Texas

Slttmg‘asm Juveniie Court

&

Y "‘LTERS MCME'NS
the ‘County Court at Law l&o 2

2
2.4
=
L,

17

HB0CT 27 py

wE 1 W4 OF 43S 00

-5
e Texas,
G Clerx ot Fort Beng County,
to pngiise true:and-correct’ ‘copy

ooy Lt thesto rigie. 6TOHIS.
gedin Ne:BOPIOD
cor per-may have DREN

'. 2 : R u.;ueat; on HE BN

yarn: L portionsf & personamﬁnm?mg num
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RECOMMENDATION

Based on the foregoing , having reviewed the parties’ multiple
submissions and considered the arguments of counsel, the Court
recommends that the Court of Appeals grant Applicant’s writs of habeas
corpus relief, overturn his two underlying convictions, and remand his
cases to the juvenile court for further proceedings.

ORDER

The Clerk of this Court hereby is ORDERED to send to the Court of
Criminal Appeals on or before August 31, 2016 copies of the application
for writ of habeas corpus and supporting memoranda, the State’s answer
the Court’s Order Designating Issues, the parties’ briefs in response to
those issues, and the parties’ various other submissions (including their
proposed findings of fact and conclusions of law), along with these
Findings of Fact, Conclusions of Law, Recommendation, and Order, and
then to send these Findings of Fact, Conclusions of Law, Recommendation,
and Order to Applicant’s attorney, Clayton N. Matheson, and the State’s

attorney, Gail K. MConnell.
Signed on W 31, 2016

Lee Duggan, Jr., Retired ﬁ\sﬁce
1* Court of Appeals
Assigned Judge

240" District Court
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Appendix B



FILEDV@’

Chris Daniel
NO. 1395747-A Bistrict Cleck
FEB 99 206
EX PARTE § INTHE 177™ DISTR ;
§ OF B8y, Deputy
ALVIN RIGGINS, .
Applicant § HARRIS COUNTY, TEXAS

STATE'S PROPOSED FINDINGS OF FACT,
CONCLUS]O S OF LAW AN D

Having reviewed the application for writ of habeas corpus (including

the attached exhibits); the State’s answer (mc!udmg all attached exhibits);

the reporter's record from the motion to dzsmis;‘s tahd plea hearing on June 4,
2015; the juvenile court records connected to cause number 2010-03339J;
and the official trial court records in cause numbers 1275497, 1395747, and
1410506, the Court makes the follafwmg findings of fact and conclusions of

law:

1.  On May 5, 2010,’(1’;& State filed a petition alleging that the applicant,

whose date of birth was May 15, 1994, engaged in delinquent conduct

by com ‘,,‘;Tttmg the murder of complainant Tron Carruth on or about
Apnl 5 2010, in Harris County, Texas, and seeking adjudication of
delinguency in cause number 2010-03339J.

2.  On July 9, 2010, the State filed an amended petition and motion to

waive jurisdiction both of which alleged that the applicant engaged in




delinquent conduct by committing the murder of complainant Tron
Carruth on or about April 5, 2010, in Harris County, Texas, and
seeking a waiver of jurisdiction and discretionary transfer to criminal

court in cause number 2010-03339J Amended.

On August 24, 2010, the juvenile court — the 315‘“‘ Blstnct Court of -
Harris County, Texas — conducted a hearm "‘;-;iafzer ordering and
obtaining “a diagnostic study, social eva!uatfcsﬁ' a full investigation of

the child, HIS circumstances, and the ciraumstances of the alleged

OFFENSE” and then signed an c?f:' "‘r walwng jurisdiction in case

number 2010-03338J Amengg:f'; which related to the murder
committed on or about Apt;‘ifiis‘;ﬁ,:ZOm, and made this determination

considering among otherﬁ%%tters (a) whether the alleged OFFENSE

WAS against persort:or:"property with the greater weight in favor of

waiver given to oﬁenses against the person; (b) the sophistication and

maturity of th cht!d (c) the record and previous history of the child;

and (d) s prospects of adequate protection of the public and the
Inkeinhtmd of reasonable rehabmtatton of the child by use of
procedures, services and facilities currently available to the Juvenile

Court.




On August 25, 2010, (a) a felony criminal complaint alleging the
murder of complainant Tron Carruth committed on or about April 5,
2010, was filed against the applicant in cause number 1275497 and
(b) the adult criminal court — 177" District Court of Hams County,
Texas - pursuant to the waiver of jurisdiction by ﬁm 3uvemle court,
assumed jurisdiction over the applicant for the fetony offense of

murder originally filed under case number 2009*03339.1 AMENDED.

On November 18, 2010, the applicant wa “indicted for the murder of
complainant Tron Carruth committeé’"fon or about April 5, 2010, in

cause number 1275497.

On November 30, 2012, theadu!t criminal court, pursuant to the

State's motion (which expressly reserved the right to refile the case),

dismissed cause nu(fiia;ef 1275497.

cause nuf"jber 1395747.

On DEcember 5, 2013, a felony criminal complaint alleging the offense
of delivery of a controlled substance committed on or about December

4, 2013, was filed against the applicant in cause number 1410506.




10.

11.

12.

13.

On March 12, 2014, the applicant was indicted for the felony offense of
delivery of a controlled substance committed on or about December 4,
2013, in cause number 1410506.

On December 10, 2014, the Court of Criminal Appea!gf_,_.geiivered its

“opinion in Moon v. State, 451 S\W.3d 28 (Tex. Crim; p 2014).

On December 23, 2014, the Fourteenth Court of Appeals delivered its

opinion in Guerrero v. State, 471 S.W.3d 1 (Tax App. — Houston [14™
Dist] 2014, no pet)(mem. op.). The-@pplicant's habeas counsel,
Cheri Duncan, represented Guerreroin:this appellate proceeding.

p!;cant filed, among other motions, a

On June 3, 2015, (a) the ap

L

motion to dismiss for lack afsubject matter jurisdiction and (b) the
adult criminal court impgnéléd a jury in cause number 1395747,

On June 4, 2015, (a} 1e adult criminal court conducted a hearing on
the defense motmnto dismiss for lack of subject matter jurisdiction

and, after reeewmg caselaw and arguments by counsel for the State

ense, denied the defense motion; (b) the applicant (i) pled
guiliyf_f'fgthe murder of compiainant Tron Carruth committed on or
about April 5, 2010, in cause number 1395747, (ii} waived his right to

appeal, and (iii) expressly stipulated in the written judicial confession




14.

~ On September 11, 2015

that in “exchange for the agreed sentence of 5 years TDC, |
understand that | am waiving the right to appeal any and all complaints
about the proceedings in the Criminal District Court or the juvenile

district court, and am waiving all claims of defects or deﬁgiencies in the

Order to Waive Jurisdiction, Order of Dnscret:onary ﬁ‘ransfer and

certification orders that resulted in the transf._' "5f-of this case to the

Criminal District Court.”, (c) the adu!t .f-éi:"iﬁi:inal court assessed

five years confinement in the Texas Department of Criminal Justice ~

{nstitutional Division; and (d) tha adult criminal court, pursuant to
State’s motion, dismissed cause number 14105086.

the applicant's habeas counsel, Cheryl

i

Duncan - who argued-— the applicant's motion to dismiss for fack of

subject matter Juﬂsdictlon during the guilt stage of trial in cause

number 1395 47 was appointed to represent the applicant and filed
an appli;:'_“__'ibﬁ for writ of habeas corpus, cause number 1395747-A,
challengmg his conviction in cause number 1395747 on the grounds
that the aduit criminal court lacked subject matter jurisdiction over the

applicant,




15.

16.

17.

18.

The applicant had multiple available options allowing him to challenge
the insta.nt habeas issues raised in the defense motion to dismiss for
lack of subject matter jurisdiction on direct appeal, but instead, chose
to plead guilty to the first degree felony offense of murder in exchange

for an agreed punishment recommendation of five years in prison and

to waive his right to appeal.

The applicant was aware of the legal precédént established in the
Court of Criminal Appeals’ decision in Maé}fa and the Court of Appeals’
decision in Guerrero as of June 4, 261“5 the date of the hearing on the
defense motion to dismiss for iack of subject matter jurisdiction and
the applicant’s guilty plea in g%use number 1395747.

The dismissal of the indiig%?nent for murder pursuant to the State's

motion in cause number 1275497 on November 30, 2012, had no

\3"‘al or otherwise, on the juvenile court's waiver of

impact or effect, 4

jurisdiction entered on August 24, 2010.

The appli int has not presented any legal authority which established
that - the junsd:ctxonai waiver form in Moon was void or allowed a
habeas applicant to challenge on habeas the sufficiency and

specificity of a jurisdictional waiver order from a juvenile court.




19.

The applicant has not presented any legal authority reflecting that the
State had a duty to obtain a new or additional waiver of jurisdiction
from the juvenile court after the juvenile court's waiver of jurisdiction on
August 24, 2010, because the applicant was nineteeq_.\#ears of age

when the State indicted the applicant for murder,i

1385747 on July 25, 2013,

CONCLUSIONS OF LAW
Although the juvenile court ~ 315“"Btstnct Court of Harris County,
Texas — had exclusive original junsdtctton over the applicant in relation

to the murder of Tron Carrut_ﬁ‘;éb?nmitted on or about April 5, 2010, the

juvenile court properly. waived its jurisdiction in accordance with

Section 54.02 of the Family Code.
The adult cnmmaicouﬂ ~ 177" District Court of Harris County, Texas
— acquired 1ur;sd|ct|on after the juvenile court waived its exclusive

original jdrisdiction on August 24, 2010,

Sznceme applicant challenged the subject matter jurisdiction of the
trial court during the guilt stage of the trial in cause number 1395747

but did not raise this claim on direct appeal, then the applicant




procedurally defaulted on this issue. Ex parfe Goodman, 8§16 S.W.2d
383, 385 (Tex. Crim. App. 1991); Ex parte Banks, 769 S.W.2d 539,
540 (Tex. Crim. App. 1989)(op. on reh'g).

waive jurisdiction is actually a sufficiency chailengeg;.-to the juvenile

court’s waiver order which is not cognizable ef‘i’i‘:ﬁ'abeas. Ex parte

Williams, 703 S.W.2d 674, 678 (Tex. Crim. Ap_f"""

supporting the juvenile court's waivei“’éi?" '}ufisdiction and the specificity

of the findings contained in the walver order should have been raised
— like in Moon and Guerrero on dlreci appeal.

The applicant fails to fesiabhsh that his complaint concerning the
juvenile court's fatiure:.,.io properly waive jurisdiction rises to the level of

a junsdtctzona! defect

After the Juvez"" le court waived jurisdiction over the applicant in relation

to the n}j;der of Tron Carruth committed on or about April 5, 2010,
aiiegedm the transfer petition, the adult criminal district court obtained
and maintained jurisdiction over the applicant in refation to this murder.

Tex. FamiLY Cope § 54.02(i) (West 2008).




10.

The State’s dismissal of cause number 1275497 had no impact on the
State’s ability to secure the subsequent indictment and prosecute the
applicant for the murder of Tron Carruth in cause number 1395747.

Ex parte Allen, 630 S.W.2d 693, 695 (Tex. App. — Houston [1* Dist.]

1981, pet. refd).
Even though the applicant was nineteen years o i;‘\'}.'hen the indictment
in cause number 1395747 was returned, the State was not required to
secure an additional waiver of junsd;eﬁén based on the factors
established in Section 54.02(j) of the Famliy Code regardiess of the

fact that the State dismissed the mdzctment in cause number 1275497

which was returned after the guvenlte court waived jurisdiction based

on the factors in Sect:;_orx:_jm.oz(a) and {f) when the applicant was

sixteen years old.

The applicant hasfaﬂed to prove that his conviction was improperly
obtained was 1mproperly revoked.

Acoordmgly, at is recommended that the Court of Criminal Appeals

deny the habeas relief requested.




ORDER

THE CLERK IS ORDERED to prepare a transcript of all papers in

cause number 1395747-A and transmit same to the Court of Criminal

Appeals as provided by Tex. CRiM. PRoc. CopE art. 11.07 § 3;.{West 2015).

The transcript shall include certified copies of the followmg d_? :L:ments

A

the application for writ of habeas corpus (mcluchng all attached

exhibits),

the State's answer (including all at_;g‘i?ﬁéd exhibits);

the Court's order;

the felony criminal camplamt indictment, judgment and
sentence, and docket sheets in cause number 1385747,

the "Waiver of Constitutional Rights, Agreement to Stipulate, and

Judicial Confess;en" and trial court's written admonishments in
cause number 1395747

the repmter s record from the motion to dismiss and plea hearing

coﬁg;ucted on June 4, 2015, in cause number 1395747;

the delinquency petition, amended delinquency petition, motion

to waive jurisdiction, and waiver of jurisdiction order related fo

cause number 2010-03338J;

10




the felony criminal complaint, indictment, dismissal order, and
docket sheets in cause number 1275497
the felony criminal complaint, indictment, dismissal order, and

docket sheets in cause number 1410506;

the State’s Proposed Findings of Fact, Conclﬂs?ons of Law and

Crder; and

the applicant's Proposed Findings ofFact, Conclusions of Law

and Order (if any).

11




THE CLERK is further ORDERED to send a copy of this order to

counsel for the applicant, Cheri Duncan, 1201 Franklin, 13" Floor, Houston,

Texas 77002; and to counsel for the State, Baldwin Chin, 1201 Franklin,

Suite 600, Houston, Texas 77002.

By the following signature, the Court adopts the tate’s Proposed
Findings of Fact, Conclusions of Law and Order in Cause Number
| 1395747-A. AN

Signed on this _/4/_ day of __ ./ wee b~ , 2016.

PRESIDING JUDGE, 177" DISTRICT COURT
HARRIS COUNTY, TEXAS
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§ 51.04. Jurisdiction, TX FAMILY § 51.04

Vernon's Texas Statutes and Codes Annotated
Family Code (Refs & Annos)
Title 3. Juvenile Justice Code (Refs & Annos)
Chapter 51. General Provisions (Refs & Annos)

This section has been updated. Click here for the updated version.
V.T.C.A., Family Code § 51.04
§ 51.04. Jurisdiction

Effective: September 1, 2001 to August 31, 2013

(a) This title covers the proceedings in all cases involving the delinquent conduct or conduct indicating a need for
supervision engaged in by a person who was a child within the meaning of this title at the time the person engaged in the
conduct, and, except as provided by Subsection (h), the juvenile court has exclusive original jurisdiction over proceedings
under this title.

(b) In each county, the county's juvenile board shall designate one or more district, criminal district, domestic relations,
juvenile, or county courts or county courts at law as the juvenile court, subject to Subsections (c) and (d) of this section.

(c) If the county court is designated as a juvenile court, at least one other court shall be designated as the juvenile court.
A county court does not have jurisdiction of a proceeding involving a petition approved by a grand jury under Section
53.045 of this code.

(d) If the judge of a court designated in Subsection (b) or (c) of this section is not an attorney licensed in this state, there
shall also be designated an alternate court, the judge of which is an attorney licensed in this state.

(e) A designation made under Subsection (b) or (c) of this section may be changed from time to time by the authorized
boards or judges for the convenience of the people and the welfare of children. However, there must be at all times a
juvenile court designated for each county. It is the intent of the legislature that in selecting a court to be the juvenile court
of each county, the selection shall be made as far as practicable so that the court designated as the juvenile court will be
one which is presided over by a judge who has a sympathetic understanding of the problems of child welfare and that
changes in the designation of juvenile courts be made only when the best interest of the public requires it.

(f) If the judge of the juvenile court or any alternate judge named under Subsection (b) or (c) is not in the county or is
otherwise unavailable, any magistrate may make a determination under Section 53.02(f) or may conduct the detention
hearing provided for in Section 54.01.

(g) The juvenile board may appoint a referee to make determinations under Section 53.02(f) or to conduct hearings
under this title. The referee shall be an attorney licensed to practice law in this state and shall comply with Section 54.10.
Payment of any referee services shall be provided from county funds.



§ 51.04. Jurisdiction, TX FAMILY § 51.04

(h) In a county with a population of less than 100,000, the juvenile court has concurrent jurisdiction with the justice and
municipal courts over conduct engaged in by a child that violates Section 25.094, Education Code.

Credits

Acts 1973, 63rd Leg., p. 1460, ch. 544, § 1, eff. Sept. 1, 1973. Amended by Acts 1975, 64th Leg., p. 1357, ch. 514,§ 1,
eff. June 19, 1975; Acts 1975, 64th Leg., p. 2153, ch. 693, §§ 5 to 7, eff. Sept. 1, 1975; Acts 1977, 65th Leg., p. 1112, ch.
411, § 1, eff. June 15, 1977; Acts 1987, 70th Leg., ch. 385, § 1, eff. Sept. 1, 1987; Acts 1993, 73rd Leg., ch. 168, § 4, eft.
Aug. 30, 1993; Acts 1999, 76th Leg., ch. 232, § 2, eff. Sept. 1, 1999; Acts 2001, 77th Leg., ch. 1297, § 3, eff. Sept. 1, 2001;
Acts 2001, 77th Leg., ch. 1514, § 12, eff. Sept. 1, 2001.

V. T.C. A., Family Code § 51.04, TX FAMILY § 51.04
Current through Chapters effective immediately through Chapter 8 of the 2017 Regular Session of the 85th Legislature

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.



§ 54.02. Waiver of Jurisdiction and Discretionary Transfer to..., TX FAMILY § 54.02

Vernon's Texas Statutes and Codes Annotated
Family Code (Refs & Annos)
Title 3. Juvenile Justice Code (Refs & Annos)
Chapter 54. Judicial Proceedings (Refs & Annos)

This section has been updated. Click here for the updated version.
V.T.C.A., Family Code § 54.02
§ 54.02. Waiver of Jurisdiction and Discretionary Transfer to Criminal Court

Effective: [See Text Amendments] to August 31, 2009

(a) The juvenile court may waive its exclusive original jurisdiction and transfer a child to the appropriate district court
or criminal district court for criminal proceedings if:

(1) the child is alleged to have violated a penal law of the grade of felony;

(2) the child was:

(A) 14 years of age or older at the time he is alleged to have committed the offense, if the offense is a capital felony,
an aggravated controlled substance felony, or a felony of the first degree, and no adjudication hearing has been
conducted concerning that offense; or

(B) 15 years of age or older at the time the child is alleged to have committed the offense, if the offense is a felony
of the second or third degree or a state jail felony, and no adjudication hearing has been conducted concerning
that offense; and

(3) after a full investigation and a hearing, the juvenile court determines that there is probable cause to believe that
the child before the court committed the offense alleged and that because of the seriousness of the offense alleged or
the background of the child the welfare of the community requires criminal proceedings.

(b) The petition and notice requirements of Sections 53.04, 53.05, 53.06, and 53.07 of this code must be satisfied, and the
summons must state that the hearing is for the purpose of considering discretionary transfer to criminal court.

(c) The juvenile court shall conduct a hearing without a jury to consider transfer of the child for criminal proceedings.

(d) Prior to the hearing, the juvenile court shall order and obtain a complete diagnostic study, social evaluation, and full
investigation of the child, his circumstances, and the circumstances of the alleged offense.

(e) At the transfer hearing the court may consider written reports from probation officers, professional court employees,
or professional consultants in addition to the testimony of witnesses. At least one day prior to the transfer hearing, the
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court shall provide the attorney for the child with access to all written matter to be considered by the court in making
the transfer decision. The court may order counsel not to reveal items to the child or his parent, guardian, or guardian
ad litem if such disclosure would materially harm the treatment and rehabilitation of the child or would substantially
decrease the likelihood of receiving information from the same or similar sources in the future.

(f) In making the determination required by Subsection (a) of this section, the court shall consider, among other matters:

(1) whether the alleged offense was against person or property, with greater weight in favor of transfer given to offenses
against the person;

(2) the sophistication and maturity of the child;

(3) the record and previous history of the child; and

(4) the prospects of adequate protection of the public and the likelihood of the rehabilitation of the child by use of
procedures, services, and facilities currently available to the juvenile court.

(g) If the petition alleges multiple offenses that constitute more than one criminal transaction, the juvenile court shall
either retain or transfer all offenses relating to a single transaction. A child is not subject to criminal prosecution at any
time for any offense arising out of a criminal transaction for which the juvenile court retains jurisdiction.

(h) If the juvenile court waives jurisdiction, it shall state specifically in the order its reasons for waiver and certify its
action, including the written order and findings of the court, and shall transfer the person to the appropriate court for
criminal proceedings and cause the results of the diagnostic study of the person ordered under Subsection (d), including
psychological information, to be transferred to the appropriate criminal prosecutor. On transfer of the person for
criminal proceedings, the person shall be dealt with as an adult and in accordance with the Code of Criminal Procedure.
The transfer of custody is an arrest.

(i) A waiver under this section is a waiver of jurisdiction over the child and the criminal court may not remand the child
to the jurisdiction of the juvenile court.

(j) The juvenile court may waive its exclusive original jurisdiction and transfer a person to the appropriate district court
or criminal district court for criminal proceedings if:

(1) the person is 18 years of age or older;

(2) the person was:

(A) 10 years of age or older and under 17 years of age at the time the person is alleged to have committed a capital
felony or an offense under Section 19.02, Penal Code;
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(B) 14 years of age or older and under 17 years of age at the time the person is alleged to have committed an
aggravated controlled substance felony or a felony of the first degree other than an offense under Section 19.02,
Penal Code; or

(C) 15 years of age or older and under 17 years of age at the time the person is alleged to have committed a felony
of the second or third degree or a state jail felony;

(3) no adjudication concerning the alleged offense has been made or no adjudication hearing concerning the offense
has been conducted;

(4) the juvenile court finds from a preponderance of the evidence that:

(A) for a reason beyond the control of the state it was not practicable to proceed in juvenile court before the 18th
birthday of the person; or

(B) after due diligence of the state it was not practicable to proceed in juvenile court before the 18th birthday of
the person because:

(1) the state did not have probable cause to proceed in juvenile court and new evidence has been found since the
18th birthday of the person;

(i1) the person could not be found; or

(ii1) a previous transfer order was reversed by an appellate court or set aside by a district court; and

(5) the juvenile court determines that there is probable cause to believe that the child before the court committed the
offense alleged.

(k) The petition and notice requirements of Sections 53.04, 53.05, 53.06, and 53.07 of this code must be satisfied, and
the summons must state that the hearing is for the purpose of considering waiver of jurisdiction under Subsection (j)
of this section.

() The juvenile court shall conduct a hearing without a jury to consider waiver of jurisdiction under Subsection (j) of
this section.

(m) Notwithstanding any other provision of this section, the juvenile court shall waive its exclusive original jurisdiction
and transfer a child to the appropriate district court or criminal court for criminal proceedings if:
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(1) the child has previously been transferred to a district court or criminal district court for criminal proceedings under
this section, unless:

(A) the child was not indicted in the matter transferred by the grand jury;

(B) the child was found not guilty in the matter transferred;

(C) the matter transferred was dismissed with prejudice; or

(D) the child was convicted in the matter transferred, the conviction was reversed on appeal, and the appeal is final;
and

(2) the child is alleged to have violated a penal law of the grade of felony.

(n) A mandatory transfer under Subsection (m) may be made without conducting the study required in discretionary
transfer proceedings by Subsection (d). The requirements of Subsection (b) that the summons state that the purpose of the
hearing is to consider discretionary transfer to criminal court does not apply to a transfer proceeding under Subsection
(m). In a proceeding under Subsection (m), it is sufficient that the summons provide fair notice that the purpose of the
hearing is to consider mandatory transfer to criminal court.

(o) If a respondent is taken into custody for possible discretionary transfer proceedings under Subsection (j), the juvenile
court shall hold a detention hearing in the same manner as provided by Section 54.01, except that the court shall order
the respondent released unless it finds that the respondent:

(1) is likely to abscond or be removed from the jurisdiction of the court;

(2) may be dangerous to himself or herself or may threaten the safety of the public if released; or

(3) has previously been found to be a delinquent child or has previously been convicted of a penal offense punishable
by a term of jail or prison and is likely to commit an offense if released.

(p) If the juvenile court does not order a respondent released under Subsection (0), the court shall, pending the conclusion
of the discretionary transfer hearing, order that the respondent be detained in:

(1) a certified juvenile detention facility as provided by Subsection (q); or

(2) an appropriate county facility for the detention of adults accused of criminal offenses.
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(q) The detention of a respondent in a certified juvenile detention facility must comply with the detention requirements
under this title, except that, to the extent practicable, the person shall be kept separate from children detained in the
same facility.

(r) If the juvenile court orders a respondent detained in a county facility under Subsection (p), the county sheriff shall take
custody of the respondent under the juvenile court's order. The juvenile court shall set or deny bond for the respondent
as required by the Code of Criminal Procedure and other law applicable to the pretrial detention of adults accused of
criminal offenses.

Credits

Acts 1973, 63rd Leg., p. 1460, ch. 544, § 1, eff. Sept. 1, 1973. Amended by Acts 1975, 64th Leg., p. 2156, ch. 693, § 16,
eff. Sept. 1, 1975; Acts 1987, 70th Leg., ch. 140, §§ 1 to 3, eff. Sept. 1, 1987; Acts 1995, 74th Leg., ch. 262, § 34, eff. Jan.
1, 1996; Acts 1999, 76th Leg., ch. 1477, § 8, eff. Sept. 1, 1999.

Editors' Notes
Melendez v. State, 4 S.W.3d 437 (Tex. App.--Houston [1st Dist.] 1999, no pet.) (failure to notify consular officer that
national arrested not a jurisdictional defect in certification proceedings)

In re NNM.P., 969 S.W.2d 95 (Tex. App.--Amarillo 1999, no pet.) (novelty of DNA testing in 1988 justified delay in
certification proceedings)

In re D.L.J., 981 S.W.2d 815 (Tex. App.--Houston [1st Dist.] 1998, no writ) (conducting hearing without counsel
reversible)

Inre J.C.C., 952 S.W.2d 47 (Tex. App.--San Antonio 1997, no writ) (due diligence not shown for post-18 year old
certification proceedings)

Brosky v. State, 915 S.W.2d 120 (Tex. App.--Fort Worth 1996, review ref'd) (prosecuting for different overt act but
same conspiracy as alleged in certification petition OK)

V. T.C. A., Family Code § 54.02, TX FAMILY § 54.02
Current through Chapters effective immediately through Chapter 8 of the 2017 Regular Session of the 85th Legislature
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Vernon's Texas Statutes and Codes Annotated
Code of Criminal Procedure (Refs & Annos)
Title 1. Code of Criminal Procedure of 1965
Courts and Criminal Jurisdiction
Chapter Four. Courts and Criminal Jurisdiction (Refs & Annos)

This section has been updated. Click here for the updated version.
Vernon's Ann.Texas C.C.P. Art. 4.18
Art. 4.18. Claim of underage

Effective: [See Text Amendments] to August 31, 2015

(a) A claim that a district court or criminal district court does not have jurisdiction over a person because jurisdiction is
exclusively in the juvenile court and that the juvenile court could not waive jurisdiction under Section 8.07(a), Penal Code,
or did not waive jurisdiction under Section 8.07(b), Penal Code, must be made by written motion in bar of prosecution
filed with the court in which criminal charges against the person are filed.

(b) The motion must be filed and presented to the presiding judge of the court:

(1) if the defendant enters a plea of guilty or no contest, before the plea;

(2) if the defendant's guilt or punishment is tried or determined by a jury, before selection of the jury begins; or

(3) if the defendant's guilt is tried by the court, before the first witness is sworn.

(c) Unless the motion is not contested, the presiding judge shall promptly conduct a hearing without a jury and rule on
the motion. The party making the motion has the burden of establishing by a preponderance of the evidence those facts
necessary for the motion to prevail.

(d) A person may not contest the jurisdiction of the court on the ground that the juvenile court has exclusive jurisdiction if:

(1) the person does not file a motion within the time requirements of this article; or

(2) the presiding judge finds under Subsection (c) that a motion made under this article does not prevail.

(e) An appellate court may review a trial court's determination under this article, if otherwise authorized by law, only
after conviction in the trial court.
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(f) A court that finds that it lacks jurisdiction over a case because exclusive jurisdiction is in the juvenile court shall
transfer the case to the juvenile court as provided by Section 51.08, Family Code.

(g) This article does not apply to a claim of a defect or error in a discretionary transfer proceeding in juvenile court. A
defendant may appeal a defect or error only as provided by Article 44.47.

Credits
Added by Acts 1995, 74th Leg., ch. 262, § 80, eff. Jan. 1, 1996. Amended by Acts 1999, 76th Leg., ch. 1477, §§ 27, 28,
eff. Sept. 1, 1999.
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Current through Chapters effective immediately through Chapter 8§ of the 2017 Regular Session of the 85th Legislature
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Vernon's Texas Statutes and Codes Annotated
Code of Criminal Procedure (Refs & Annos)
Title 1. Code of Criminal Procedure of 1965
Appeal and Writ of Error
Chapter 44. Appeal and Writ of Error (Refs & Annos)

This section has been updated. Click here for the updated version.
Vernon's Ann.Texas C.C.P. Art. 44.47
Art. 44.47. Appeal of transfer from juvenile court

Effective: September 1, 2003 to August 31, 2015

(a) A defendant may appeal an order of a juvenile court certifying the defendant to stand trial as an adult and transferring
the defendant to a criminal court under Section 54.02, Family Code.

(b) A defendant may appeal a transfer under Subsection (a) only in conjunction with the appeal of a conviction of or an
order of deferred adjudication for the offense for which the defendant was transferred to criminal court.

(c) An appeal under this section is a criminal matter and is governed by this code and the Texas Rules of Appellate
Procedure that apply to a criminal case.

(d) An appeal under this article may include any claims under the law that existed before January 1, 1996, that could
have been raised on direct appeal of a transfer under Section 54.02, Family Code.

Credits
Added by Acts 1995, 74th Leg., ch. 262, § 85, eff. Jan. 1, 1996. Amended by Acts 2003, 78th Leg., ch. 283, § 30, eff.
Sept. 1, 2003.
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