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STATEMENT OF THE FACTS 

I. The juvenile court finds that R.C. 2907.05(A)(4) is unconstitutional as applied to this 

case and also dismisses the delinquency complaint under Juv.R. 9.   

 

In November 2013, a delinquency complaint was filed against D.S. (born July 15, 2001) 

charging him with three counts of gross sexual imposition (GSI) under R.C. 2907.05(A)(4).  R. 

3.  All three counts allege that D.S. engaged in sexual contact with D.M. (born December 16, 

2003).  Id.  The first count alleges that D.S. “did touch and rub [D.M.] about his penis on 

numerous occasions.”  Id.  The second and third counts allege that D.S. engaged in anal 

intercourse and fellatio, respectively.  Id.  D.S. moved to dismiss the complaint.  R. 46.  Relying 

on In re D.B., 129 Ohio St.3d 104, 2011-Ohio-2671, D.S. argued that R.C. 2907.05(A)(4) is 

unconstitutional as applied to this case.  Id., pp. 2-5.  D.S. also argued that the complaint should 

be dismissed under Juv.R. 9 and In re M.D., 38 Ohio St.3d 149 (1988).  Id., pp. 5-6.   

A hearing on the motion was held before a magistrate.  D.S. presented no evidence at the 

hearing, but rather relied solely on the information contained in the complaint.  The magistrate 

overruled the motion.  Tr., 10-12; R. 93-95.  The magistrate found that In re D.B. does not apply 

to R.C. 2907.05(A)(4) because, unlike statutory rape under R.C. 2907.02(A)(1)(b), GSI is not a 

strict liability offense.  Tr., 10.  The magistrate also refused to dismiss the complaint under 

Juv.R. 9, but noted that “after a trial * * * the facts may be such that it is appropriate to dismiss it 

then.”  Tr., 12.     

D.S. then filed with the juvenile court an objection to the magistrate’s decision.  R. 96.  

The juvenile court sustained the objection in a written decision and entry.  R. 121-122.  In doing 

so, the juvenile court did not rely on any facts beyond those contained in the complaint.  Id., pp. 

1-2.  The juvenile court stated that, given the age disparity between D.S. and D.M., “it is more 

difficult to distinguish between the parties and not as easy to determine who should be charged 
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given the closeness of their ages.”  Id., p. 3.  The juvenile court noted that two of the counts 

could have been charged as statutory rape, and that “if that had occurred, the Court would have 

dismissed the charges based on In re D.B. and provided alternative means for treatment and/or 

rehabilitation of both children.”  Id.     

Although “not willing to make the GSI statute unconstitutional in all cases involving 

children under the age of thirteen,” the juvenile court found R.C. 2907.05(A)(4) “to be 

unconstitutional as applied in this case.”  Id., p. 4.  The juvenile court reasoned that, because 

D.S. and D.M. are “quite close in age, it is arbitrary to decide who should be charged and who 

should not, given there is no threat of force or violence.”  Id.   

The juvenile court also dismissed the complaint under Juv.R. 9, finding that “there are 

alternative methods available to provide for the treatment needs of both children and to protect 

the community as a whole without the use of formal Court action.”  Id.  Noting that a 

dependency action could be filed if the parents are not able to provide the necessary treatment, 

the juvenile court stated that it was not “in the best interest of either child, given the facts of this 

case, to continue with the prosecution of this matter.”  Id.   

II. The Tenth District reverses, finding that the record does not support either an as-

applied challenge or dismissal under Juv.R. 9.   

 

 The State appealed, and the Tenth District reversed.  Citing decisions from multiple 

appellate districts, the court held that In re D.B. does not apply to GSI under R.C. 2907.05(A)(4) 

because, “as opposed to the strict liability ‘sexual conduct’ element of statutory rape, the mens 

rea of ‘purpose’ embedded in the ‘sexual contact’ element of GSI provides a way to distinguish 

between a victim and an offender.”  Opinion at ¶ 15.  Because sexual contact requires proof of 

purpose, “R.C. 2907.05(A)(4) provides a means of differentiating between the victim and the 

offender, an attribute which distinguishes it from the statutory rape provision at issue in In re 
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D.B.”  Id. at ¶ 16.  This is true, “no matter the age span between the minors involved.”  Id. at ¶ 

17.  D.S. presented no evidence that “both children acted with a purpose to arouse or gratify.”  

Id., n. 4.  The court further held that it is not dispositive that two of the counts could have been 

charged as rape under R.C. 2907.02(A)(1)(b), which would have subjected those counts to 

dismissal under In re D.B.  Id. at ¶ 18.  “The same acts may properly fit the definition of both 

sexual conduct and sexual contact, and it is within the discretion of the prosecutor to pursue the 

lesser charge.”  Id.  “[O]n this record, appellant did not fulfill his burden to present clear and 

convincing evidence of facts which would otherwise make the act unconstitutional when applied 

to him.”  Id. at ¶ 19.  

 The Tenth District additionally held that the juvenile court abused its discretion in 

dismissing the complaint under Juv.R. 9.  Distinguishing the present case from In re M.D., the 

court stated that “no record evidence exists that the conduct at issue was innocent child’s play 

showing no crime occurred or that proceeding to the adjudication stage would not be in the best 

interest of the child and the community.”  Id. at ¶ 25.  “Compared to In re M.D., the trial court’s 

reasoning and the present record is devoid of sufficient information from which to determine 

whether the case is ‘inappropriate’ to file in juvenile court.”  Id.  Therefore, the court found that 

“on this record, the trial court abused its discretion and committed error.”  Id.    

 Judge Klatt dissented on the Juv.R. 9 issue.  Although acknowledging the “relatively 

thin” evidentiary record, Judge Klatt stated that he believed that the record supported the juvenile 

court’s finding that “the conduct at issue was not criminal in nature and that proceeding to the 

adjudication stage would not be in the best interest of the child and the community.”  Id. at ¶ 30 

(Klatt, J., dissenting).  According to Judge Klatt, the evidence before the juvenile court indicated 
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“(1) the ages of the children involved (age 12 and age 9 boys), (2) the children were three years 

apart in age, and (3) the complaint contained no allegation of force or threat of force.”  Id.   

 Judge Luper Schuster concurred.  She agreed that the juvenile court abused its discretion 

in dismissing the complaint under Juv.R. 9, but wrote separately on D.S.’s as-applied challenge 

to R.C. 2907.05(A)(4).  Judge Luper Schuster agreed that the mens rea element distinguishes 

GSI from statutory rape, but she disagreed with the lead opinion that the presence of the mens 

rea element “always provides a means of differentiating between the victim and the offender.”  

Id. at ¶ 33 (Luper Schuster, J., concurring) (emphasis sic).  Judge Luper Schuster stated that In re 

D.B. would apply if two children under 13 had sexual contact with each other and both acted 

with the requisite mens rea.  Id.  But she noted that D.S. “did not provide any evidence that both 

children had the requisite mens rea to make the enforcement arbitrary and discriminatory.”  Id. at 

¶ 34.  To the extent D.S. argued that neither he nor D.M. had the requisite mens rea, “then the 

defense is to an element of the crime, not an as-applied constitutional challenge.”  Id.   

 This Court accepted discretionary review, with Justices Pfeifer and Kennedy dissenting.  

10/05/2016 Case Announcements, 2016-Ohio-7199.   

ARGUMENT 

Response to First Proposition of Law:  A juvenile court abuses its discretion by 

dismissing a complaint under Juv.R. 9 absent evidence in the record that the 
complaint is “appropriate” for dismissal. 

 

 D.S.’s first proposition of law claims that a juvenile court’s dismissal of a compliant 

under Juv.R. 9 is reviewed for an abuse of discretion.  This is an unremarkable legal proposition.  

R.C. 2152.01 and Juv.R. 9 require juvenile courts to make value judgments that entail a careful 

weighing of evidence regarding various factors.  And such weighing is best entrusted to the 

discretion of the juvenile court that sees the evidence first-hand.  Indeed, throughout this appeal 

the State has consistently argued that the juvenile court abused its discretion, and the Tenth 
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District applied an abuse-of-discretion standard in reversing the juvenile court’s Juv.R. 9 

dismissal.  Opinion at ¶¶ 22, 25.    

 The real issue, therefore, is not what standard of review applies, but rather whether the 

Tenth District properly applied the abuse-of-discretion standard to this case.   It did.  The 

juvenile court did not consider or weigh any actual evidence that would enable it to properly 

determine whether dismissal complies with R.C. 2152.01 and Juv.R. 9.  Instead, the juvenile 

court based its dismissal solely on the nature of the charges in the complaint.  The Tenth District 

correctly found this to be an abuse of discretion.   

I. R.C. 2152.01 requires courts to consider multiple factors in addition to the care, 

protection, and development of juveniles.     
 

 Any analysis into whether a juvenile court abused its discretion in dismissing a 

delinquency complaint must begin with the statutory purposes of delinquency dispositions.  Prior 

to 2002, the statutory purposes were set forth in former R.C. 2151.01:     

The sections in Chapter 2151, of the Revised Code, with the 
exception of those sections providing for the criminal prosecution 

of adults, shall be liberally interpreted and construed so as to 
effectuate the following purposes: 

 

(A) To provide for the care, protection, and mental and physical 
development of children subject to Chapter 2151. of the Revised 

Code; 

 
(B) To protect the public interest in removing the consequences of 

criminal behavior and the taint of criminality from children 

committing delinquent acts and to substitute therefor a program of 
supervision, care, and rehabilitation; 

 

(C)  To achieve the foregoing purposes, whenever possible, in a 
family environment, separating the child from its parents only 

when necessary for his welfare or in the interests of public safety; 

 
(D)  To provide judicial procedures through which Chapter 2151 of 

the Revised Code is executed and enforced, and in which the 
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parties are assured of a fair hearing, and their constitutional and 

other legal rights are recognized and enforced. 
 

 But with the enactment of 2000 Am. Sub.S.B. 179, 148 Ohio Laws, Part IV, 9447 

(effective January 1, 2002), the statutory purposes are now set forth in R.C. 2152.01:         

(A)  The overriding purposes for dispositions under this chapter are 
to provide for the care, protection, and mental and physical 

development of children subject to this chapter, protect the public 

interest and safety, hold the offender accountable for the offender’s 
actions, restore the victim, and rehabilitate the offender.  These 

purposes shall be achieved by a system of graduated sanctions and 

services. 
 

(B)  Dispositions under this chapter shall be reasonably calculated 

to achieve the overriding purposes set forth in this section, 
commensurate with and not demeaning to the seriousness of the 

delinquent child’s or the juvenile traffic offender’s conduct and its 

impact on the victim, and consistent with dispositions for similar 
acts committed by similar delinquent children and juvenile traffic 

offenders.  The court shall not base the disposition on the race, 

ethnic background, gender, or religion of the delinquent child or 
juvenile traffic offender. 

 

(C)  To the extent they do not conflict with this chapter, the 
provisions of Chapter 2151. of the Revised Code apply to the 

proceedings under this chapter.  
 

 While retaining the “care, protection, and mental and physical development of children” 

language in former R.C. 2151.01(A), the purposes of delinquency dispositions now set forth in 

R.C. 2152.01 differ from the former law in three key respects.   

 First, the “removing the consequences of criminal behavior and the taint of criminality 

from children committing delinquent acts” purpose from former R.C. 2151.01(B) is absent from 

R.C. 2152.01 and no longer exists in the current version of R.C. 2151.01.  Both D.S. and his 

amicus rely on this and other similar language.  Appellant Br., 7; Amicus Br., 3 (“avoiding the 

stigmatization and other consequences”); id. at 6 (referring to “collateral consequences” and 

“negative consequences”); id. at 7-9 (referring to juveniles being “stigmatized” and other 
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negative effects under “labeling” theory).  D.S. at least acknowledges that this language comes 

from a “previous version of the Revised Code.”  Appellant Br., 7.  Under current law, though, 

substituting “taint,” “stigma,” or other “consequences of criminal behavior” with “a program of 

supervision, care, and rehabilitation” is not a stand-alone purpose of delinquency dispositions.   

 Second, R.C. 2152.01(A) adds purposes that were not included in the former law.  

Juvenile courts now must “protect the public interest and safety, hold the offender accountable 

for the offender’s actions, restore the victim, and rehabilitate the offender.”  True, former R.C. 

2151.01(B) mentioned “protect[ing] the public interest,” but it defined the “public interest” 

solely in terms of the juvenile avoiding “the consequences of criminal behavior and the taint of 

criminality,” which—again—is no longer a purpose of delinquency dispositions.  Former R.C. 

2151.01(C) also required courts to consider the “interests of public safety,” but only in 

determining whether to “separat[e] the child from its parents.”  In contrast, R.C. 2152.01(A) now 

requires courts to consider “public interest and safety” separately from the juvenile’s interests.   

 Third, R.C. 2152.01 dictates how courts are to achieve these statutory purposes.  R.C. 

2152.01(A) now requires “a system of graduated sanctions and services.”  Current R.C. 

2151.01(A) retains the preference from former R.C. 2151.01(A) for a “family environment, 

separating the child from the child’s parents only when necessary for the child’s welfare or in the 

interests of public safety.”  But under R.C. 2152.01(B), all dispositions must “be reasonably 

calculated to achieve the overriding purposes set forth in [R.C. 2152.01(A)], commensurate with 

and not demeaning to the seriousness of the delinquent child’s or the juvenile traffic offender’s 

conduct and its impact on the victim, and consistent with dispositions for similar acts committed 

by similar delinquent children and juvenile traffic offenders.”   
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 These changes in S.B. 179 represent a policy shift in delinquency proceedings.  Whereas 

former R.C. 2151.01 required juvenile courts to focus almost exclusively on the juvenile 

offender’s interests, R.C. 2152.01 now requires courts to give equal consideration to holding 

juvenile offenders accountable, making victims whole, protecting the public, and rehabilitation.  

“The court’s job, after all, is not only to attempt to correct the juvenile but to protect the public 

as well.”  In re H.V., 138 Ohio St.3d 408, 2014-Ohio-812, ¶ 13, citing R.C. 2152.01(A).    

II. A Juv.R. 9 dismissal must comply with R.C. 2152.01 and Juv.R. 9 itself, and such 

compliance requires considering evidence beyond the complaint.        

  

A. A juvenile court’s discretion to dismiss a complaint under Juv.R. 9 is not 

unfettered and must comply with R.C. 2152.01 and Juv.R. 9 itself.   

  

 Juv.R. 9—entitled “Intake”— encourages litigants to employ non-judicial remedies 

before invoking the jurisdiction of the juvenile court:     

(A) Court Action to Be Avoided.  In all appropriate cases formal 
court action should be avoided and other community resources 

utilized to ameliorate situations brought to the attention of the 

court. 
 

(B) Screening; Referral.  Information that a child is within the 
court’s jurisdiction may be informally screened prior to the filing 

of a complaint to determine whether the filing of a complaint is in 

the best interest of the child and the public. 
 

 Although directed toward the pre-complaint intake process, courts have construed Juv.R. 

9 as granting juvenile courts discretion to dismiss an already-filed delinquency complaint.  See, 

e.g., In re Smith, 80 Ohio App.3d 502, 504 (1
st
 Dist.1992).  D.S.’s amicus argues that juvenile 

courts have unfettered discretion to dismiss a complaint under Juv.R. 9.  Amicus Br., 4 

(“Nothing in the language of Rule 9 purports to limit the juvenile court’s discretion to dismiss a 

delinquency petition in any case it deems appropriate.”).  Amicus maintains that juveniles are 
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always better served by diverting them away from “juvenile justice involvement” and that any 

reversal of a Juv.R. 9 dismissal would “turn[] due process on its head.”  Id. at 10, 12.    

 These arguments are without merit.  To start, there is no general due process right to 

avoid delinquency proceedings.  The State has a valid interest in enforcing its criminal laws 

against juveniles.  In re C.S., 115 Ohio St.3d 267, 2007-Ohio-4919, ¶ 77.  “‘[J]uvenile 

delinquency laws feature inherently criminal aspects,’ and the state’s goals in prosecuting a 

criminal action and in adjudicating a juvenile delinquency case are the same:  ‘to vindicate a vital 

interest in the enforcement of criminal laws.’”  Id. at ¶ 76, quoting State v. Walls, 96 Ohio St.3d 

437, 2002-Ohio-5059, ¶ 26 (emphasis sic).  Indeed, at common law, any child over seven was 

subject to arrest, trial, and in theory to punishment like adult offenders.  In re Gault, 387 U.S.1, 

17 (1967).  The State’s interest in enforcing criminal laws against juveniles gains added 

importance when the offense is a sexual crime against another child.  The State has a compelling 

interest in protecting children from sexual abuse.  New York v. Ferber, 458 U.S. 747, 757 (1982).  

This interest is no less compelling when the abuser is another child.  Even when there is no 

abuse, the State has a strong interest in concluding that all sexual activity among young children 

is detrimental to their healthy development and well-being.  In re R.L.C., 643 S.E.2d 920, 924-

925 (N.C.2007) (noting “government’s strong interest in preventing sexual conduct between 

minors”); c.f., Ginsberg v. New York, 390 U.S. 629, 634-643 (1968) (discussing state interests in 

protecting minors from exposure to sexually explicit materials that are otherwise constitutionally 

protected speech when possessed by adults).   

 While Juv.R. 9 checks prosecutorial discretion in delinquency proceedings, a juvenile 

court’s discretion under Juv.R. 9 to dismiss an already-filed delinquency complaint is not 

unfettered.  Dismissal is a disposition.  Juv.R. 2(A)(M) (defining “dispositional hearing” as “a 
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hearing to determine what action shall be taken concerning a child who is within the jurisdiction 

of the court.”).  So, like all other dispositions, any dismissal under Juv.R. 9 must comply with 

R.C. 2152.01.  See also, Juv.R. 1(B)(3).     

 The text of Juv.R. 9 itself also limits a juvenile court’s discretion.  Juv.R. 9(A) states that 

formal court action should be avoided in “appropriate cases.”  The rule, therefore, contemplates 

that some cases will not be “appropriate” for dismissal.  Or, as the Tenth District put it, some 

cases will be “inappropriate” for dismissal.  Opinion at ¶¶ 24-25.  At a minimum, a case is 

“appropriate” only if “other community resources” will “ameliorate [the] situation[].”   

 Juv.R. 9(B) further limits the complaints that are “appropriate” for dismissal.  That 

provision allows for a pre-complaint screening of “information” to determine whether “the filing 

of a complaint is in the best interest of the child and the public.”  Thus, Juv.R. 9(B) limits a 

juvenile court’s discretion to dismiss a complaint in two ways:  (1) dismissal must be based on 

“information” available before the complaint is filed, and (2) the information must show that 

proceeding with the complaint is not “in the best interest of the child and public.” 

 Although a juvenile court’s discretion to dismiss a delinquency complaint under Juv.R. 9 

is limited, a juvenile court has other procedural mechanisms to enter an appropriate disposition—

including dismissal—at later stages in the case, when more information is known.  A juvenile 

court can amend a complaint on its own order.  Juv.R. 22(B).  If the State fails to prove guilt 

beyond a reasonable doubt, then the juvenile court must dismiss the complaint.  Juv.R. 29(F)(1); 

In re Winship, 397 U.S. 358, 368 (1970).  Even if guilt is admitted or proven, the juvenile court 

(unless precluded by statute) may (a) “[e]nter an adjudication and proceed forthwith to 

disposition;” (b) “[e]nter an adjudication and continue the matter for disposition not more than 

six months and may make appropriate temporary orders;” (c) “[p]ostpone entry of adjudication 
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for not more than six months;” or (d) “[d]ismiss the complaint if dismissal is in the best interest 

of the child and the community.”  Juv.R. 29(F)(2).  

 Accordingly, a juvenile court has flexibility at multiple stages throughout a delinquency 

proceeding to enter an appropriate disposition.  At all points, however, this flexibility must be 

exercised within the confines of R.C. 2152.01 and any other applicable statutes and procedural 

rules governing the court’s decision.   

B. Both R.C. 2152.01 and Juv.R. 9 require a juvenile court to consider evidence 

beyond just the “essential facts” contained in the delinquency complaint.    
 

 Compliance with R.C. 2152.01 and Juv.R. 9 requires a juvenile court to consider 

evidence beyond the information contained in the delinquency complaint.  A delinquency 

complaint need only state the “essential facts that bring the proceeding within the jurisdiction of 

the court” and the “numerical designation of the statute or ordinance alleged to have been 

violated.”  Juv.R. 10(B)(1); see also, R.C. 2152.021(A)(1) (“particular facts”).  A delinquency 

complaint need not even contain all the essential elements of the offense.   In re G.E.S., 9
th
 Dist. 

No. 23963, 2008-Ohio-2671, ¶ 17; In re Burgess, 13 Ohio App.3d 374, 375 (12
th
  Dist.1984) 

(disagreeing that “a complaint filed in the juvenile court alleging delinquency is to be read as 

strictly as a criminal indictment”).  All that is required for a delinquency complaint is the “bare 

minimum necessary to assure that the juvenile knows the nature of the charges against him.”  In 

re Czika, 11
th
 Dist. No. 2007-L-009, 2007-Ohio-4110, ¶ 18, quoting In re Wise, 7

th
 Dist. No. 05 

JE 40, 2007-Ohio-1393, ¶ 119 (DeGenaro, P.J., concurring in part, dissenting in part).   

 A delinquency complaint containing only the “bare minimum” and “essential facts” will 

not contain the necessary information for a juvenile court to determine whether dismissal will 

comply with R.C. 2152.01.  For example, a complaint typically contains only minimal personal 

information about the juvenile (i.e., name, birth date, etc.)  But R.C. 2152.01(A) requires a 
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juvenile court to know more than just basic biographical information about the juvenile.  After 

all, not all juvenile offenders are alike.  For some, their misdeeds may reflect typical childhood 

misjudgment requiring minimal corrective measures.  But for others, their criminal behavior is 

the result of serious psychological issues requiring extensive court-supervised treatment.  Some 

have supportive home lives that can provide a healthy environment to rehabilitate the juvenile 

and help him or her grow and develop.  Others, unfortunately, do not.  Thus, specific evidence 

about the juvenile’s personal and family backgrounds is necessary for the court to determine 

whether dismissal would “provide for the care, protection, and mental and physical 

development” of the juvenile, or whether some other disposition would better serve this purpose.  

Specific evidence about the juvenile is also necessary to determine how much of a recidivism 

risk he or she poses.  Without this evidence, the juvenile court cannot determine whether 

dismissal would “protect the public interest and safety” and “rehabilitate the offender.”   

 R.C. 2152.01(A) also requires a juvenile court to consider specific evidence about the 

juvenile’s conduct and other circumstances surrounding the offense(s).  Just as every offender is 

different, so is every offense.  Depending on the circumstances, the same statutory offense can be 

committed with varying levels of seriousness and with varying levels of impact on any victims.  

Thus, the juvenile court must determine “precisely what the juvenile did and why he did it—was 

it a prank of adolescence or a brutal act threatening serious consequences to himself or society 

unless corrected.”  In re Gault, 387 U.S. at 28.  A delinquency complaint containing only the 

“essential facts” will not enable a juvenile court to determine whether dismissal would 

adequately “hold the offender accountable for the offender’s actions” and “restore the victims.” 

 Moreover, all dispositions must be “reasonably calculated” to achieve the overriding 

purposes of delinquency dispositions and must be “commensurate with and not demeaning to the 
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seriousness of the delinquent child’s or the juvenile traffic offender’s conduct and its impact on 

the victim, and consistent with dispositions for similar acts committed by similar delinquent 

children and juvenile traffic offenders.”  R.C. 2152.01(B).  A juvenile court cannot compare the 

disposition to “similar acts committed by similar delinquent children” if all its only source of 

information is the “bare minimum” and “essential facts” contained in the complaint.   

 The text of Juv.R. 9 likewise requires a juvenile court to consider evidence external to the 

delinquency complaint.  Juv.R. 9(A) refers to the “situation[],” which goes far beyond the 

minimal information contained in a complaint.  The “situation” includes specific information 

about the juvenile offender himself or herself and the underlying facts surrounding the juvenile’s 

conduct.  And, of course, the “situation” is just one side of the equation under Juv.R. 9(A).  The 

rule also requires a juvenile court to consider specific information about the “other community 

resources” that are available.  A juvenile court cannot determine whether “other community 

resources” will “ameliorate [the] situation[]” without specific evidence about the “other 

community resources” and the “situation.”       

 Juv.R. 9(B) likewise requires a juvenile court to consider evidence beyond just the 

delinquency complaint.  The rule allows for a screening of “information” before the complaint is 

even filed.  Thus, information is screened, not the complaint.  The juvenile court needs more than 

just the “essential facts” contained in the complaint to determine whether the complaint “is in the 

best interest of the child and the public.”            

 Describing a juvenile court’s role in the “dispositional process,” this Court has 

emphasized the importance of “assessing the strengths and weaknesses of the juvenile system 

vis-à-vis a particular child to determine how this particular juvenile fits within the system and 

whether the system is equipped to deal with the child successfully.  That assessment requires as 
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much familiarity with the juvenile justice system as it does familiarity with the facts of the case.”  

In D.H., 120 Ohio St.3d 540, 2009-Ohio-9, ¶ 59.  Although describing serious-youthful-offender 

dispositions under R.C. 2152.13(D)(2)(i), this emphasis on the “particular child” and the “facts 

of the case” are important in all dispositions, including Juv.R. 9 dismissals.  A delinquency 

complaint containing only the “essential facts” will not contain sufficient information about the 

“particular child” or the “facts of the case” for a juvenile court to determine whether dismissal is 

an appropriate disposition.   

C. The reversal in In re M.D. is based on multiple factors and an extensive 

factual record.     

 

 D.S. and his amicus rely heavily on this Court’s decision in In re M.D., 38 Ohio St.3d 

149, but that case confirms that a dismissal must be based on evidence beyond just the minimal 

information contained in a delinquency complaint.  M.D., then a 12 year old girl, was charged 

with complicity to rape.  Id. at 150.  While “playing doctor” with two other five-year old 

children—one boy and one girl—M.D. directed the girl to perform fellatio on the boy “ostensibly 

because M.D. had instructed them to take temperature that way.”  Id.  After a trial, the juvenile 

court adjudicated M.D. a delinquent child and placed her on probation under the supervision of 

her parents.  Id.  The appellate court affirmed the adjudication, holding that M.D. had waived her 

constitutional objection to applying the rape statute to a child under 13.  Id.   

 This Court reversed, holding that the waiver doctrine is discretionary.  Id. at syllabus.  On 

the merits, the opinion states that M.D. could not be complicit in rape because “[t]he events 

giving rise to the instant charges did not meet each element of the offense of complicity to rape.”  

Id. at 151.  Specifically, the opinion explains that fellatio requires either stimulation or sexual 

satisfaction, and that mere “penetration of the oral cavity is not sufficient to complete the 

offense.”  Id. at 152; but see, State v. Barrett, 3
rd

 Dist. No. 4-06-04, 2006-Ohio-4546, ¶ 10 
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(noting that courts recently have relied upon “much broader definitions of fellatio”).  There was 

no record evidence of either sexual satisfaction or oral stimulation among the five-year old 

participants.  In re M.D., 38 Ohio St.3d at152.  This Court also relied on the then-existing 

presumption that “an infant under the age of fourteen is incapable of committing the crime of 

rape, rebuttable only upon proof that such child has reached the age of puberty.”  Id., citing 

Williams v. State, 14 Ohio 222 (1846); but see, In re Washington, 75 Ohio St.3d 390 (1996), 

syllabus (overruling Williams).  “Adjudicating a child as ‘delinquent’ under circumstances 

where, as here, the child has neither committed a crime nor violated a lawful order of the 

juvenile court is obviously contrary to R.C. Chapter 2151.”  In re M.D., 38 Ohio St.3d at 152.           

 Even assuming a rape had occurred, this Court concluded that the prosecution of M.D. 

“under these circumstances violates the underlying public policy of this state as expressed in 

R.C. Chapter 2151 and the Rules of Juvenile Procedure.”  Id. at 152-153.  After discussing the 

values of intake and citing Juv.R. 9, the opinion notes that the complaint against M.D. violated 

the intake policy of the Cuyahoga County Juvenile Court that statutory rape charges “are not to 

be taken” when both the alleged offender and the victim are under 13.  Id. at 153.  This Court 

further noted that “the best interest of the child and the public” were not served by prosecuting 

M.D. because the five-year old boy’s family had petitioned for dismissal.  Id. at 153-154.   

 Moreover, this Court concluded that the delinquency complaint did not serve the “care, 

protection, and mental and physical development of children.”  Id. at 154.  Specifically, a report 

from a mental health counselor prepared after M.D. was adjudicated delinquent showed her to be 

a “normal pre-teen.”  Id.  According to a “battery of tests and evaluations” performed on M.D., 

there was “no compelling evidence to suggest or support * * * [her] involvement in the crime for 

which she has been found guilty;” her profile “deviate[d] markedly” from other sex offenders; 
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and she would be saddled with the “taint of criminality” for a felony sex offense where “‘sex’ 

played but a minute role” in the case.”  Id. 

 The holding in In re M.D. is based on multiple factors supported by the unique factual 

record in that case:  (1) under then-existing law, M.D. was not complicit to rape because the five-

year old participants were incapable of the sexual stimulation requirement for fellatio and 

children under 14 were presumed incapable of rape; (2) the complaint violated a specific intake 

policy of the juvenile court; (3) the family of one of the purported victims petitioned for 

dismissal; and (4) a mental-health report and a “battery of tests and evaluations” showed that the 

delinquency complaint would not further M.D.’s care, protection, and development.   

 The first factor—that M.D. was not complicit to rape—is particularly important.  The 

failure to prove the alleged offense alone requires vacating a delinquency adjudication.  Juv.R. 

29(F)(1); In re Winship, 397 U.S. at 368.  Accordingly, at least one court has treated this factor 

as dispositive in In re M.D.  In re Mark B., 6
th
 Dist. No. L-99-1066 (Feb. 11, 2000) 

(“Notwithstanding the Supreme Court’s rhetoric, its legal basis for the M.D. decision was that 

complicity cannot be charged unless an underlying offense is actually committed.”).   

 As for the second factor—the violation of the juvenile court’s intake policy—the State 

disagrees that a juvenile court may adopt a blanket policy that certain delinquency complaints are 

never permissible.  The intake policy in In re M.D. was an improper attempt to grant a 

substantive right of immunity to an entire class of juveniles for a particular offense.  While a 

court rule may provide a mechanism for enforcing substantive rights, it cannot create a 

substantive right on its own.  Ohio Constitution, Article IV, Section 5(B) (local rules of practice 

may not be inconsistent with rules promulgated by the Supreme Court, which may not “abridge, 
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enlarge, or modify any substantive right”); Smith v. Conley, 109 Ohio St.3d 141, 2006-Ohio-

2035, ¶ 9 (local rules “do not implicate constitutional rights”).   

 Without specific information about the juvenile and the underlying facts of the case, a 

juvenile court cannot determine beforehand that all delinquency complaints alleging a particular 

offense will not serve the statutory purposes of delinquency dispositions.  Further, the intake 

policy in In re M.D. conflicted with Juv.R. 9 by prohibiting an entire class of delinquency 

complaints without any particularized assessment into whether avoiding formal court action was 

“appropriate”—i.e., that “other community resources” would “ameliorate [the] situation[],” and 

that pre-complaint “information” revealed that filing the complaint would not be “in the best 

interest of the child and the public.”   

 Even if the intake policy in In re M.D. was valid, the opinion does not state that the 

deviation from the policy alone required reversal under Juv.R. 9.  Rather, the intake violation 

combined with the other factors listed above to support this Court’s overall conclusion that the 

delinquency complaint violated the general policies of former Chapter 2151.  Indeed, the opinion 

relies heavily on evidence that was not available until after the complaint was filed—i.e., the 

petition to dismiss the charges, the mental-health report, and the “battery of tests and 

evaluations” on M.D—and thus could not have factored into a Juv.R. 9 analysis.  The proper 

procedural vehicle to seek dismissal based on such post-complaint evidence is not Juv.R. 9, but 

rather Juv.R. 29(F)(2)(d).  In re Arnett, 3
rd

 Dist. No. 5-04-20, 2004-Ohio-5766, ¶ 16 (In re Smith 

and In re M.D. “provide structural and analytical insight for addressing a Juvenile Rule 

29(F)(2)(d) dismissal”).  

 Ultimately, the reversal in In re M.D. was based on the “mandates of [former] R.C. 

Chapter 2151.”  In re M.D., 38 Ohio St.3d at 154.  And the opinion makes clear that the reversal 
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was supported by a robust factual record showing that the delinquency complaint did not further 

the purposes of former Chapter 2151.  To be sure, there was no trial transcript.  Id. at 151.  But 

this Court was in the unique position of not needing the trial transcript to conclude that that no 

crime occurred.  The “documents and exhibits found in the record,” along with the “findings of 

the juvenile court” established that there was no rape under then-existing law.  Id.  Despite the 

absence of a trial transcript, the record contained the intake policy, the petition for dismissal, 

and—most importantly—the mental-health evaluation and the “battery of tests and evaluations” 

showing M.D. to be a normal pre-teen who did not fit the profile of a sex offender.  The record 

therefore contained ample evidence about M.D. herself that enabled this Court to conclude that 

the delinquency complaint did not conform to former Chapter 2151.  

III. The juvenile court abused its discretion in dismissing the complaint because there 

was no evidence showing that dismissal complies with R.C. 2152.01 or Juv.R. 9.                
 
 In seeking dismissal, D.S. relied on nothing more than the fact that the delinquency 

complaint alleged sex offenses involving children.  R.46, pp. 5-6; Tr., 5-6; R. 96, p. 5.  D.S. 

offered no specific evidence about himself or his family background.  Nor did he offer any 

specific evidence about the underlying circumstances surrounding the factual allegations in the 

complaint.  D.S. had ample opportunity to present evidence in support of his motion to dismiss, 

but instead opted to rely solely on the nature of the charges in the complaint.  Despite this near 

non-existent factual record, the juvenile court dismissed the complaint under Juv.R. 9.     

 The Tenth District correctly held that the juvenile court abused its discretion.  First, In re 

M.D. does not support dismissal because that case pre-dates S.B. 179 and the reversal in that case 

was based on an extensive factual record.  Second, the juvenile court based its dismissal solely 

on the nature of the charges and without any evidence showing that the dismissal complied with 

R.C. 2152.01 and Juv.R. 9.  This is not to say that the juvenile court must adjudicate D.S. 
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delinquent.  The juvenile court will be able to enter an appropriate disposition—including 

possibly dismissal—when more facts are known.    

A. In re M.D. is inapposite because it applied pre-S.B. 179 law to the unique 

factual record in that case.   

     

 Both legally and factually, In re M.D. does not support the juvenile court’s dismissal.  

Legally, the opinion in In re M.D. refers repeatedly to Chapter 2151, and the reversal was 

ultimately based on the “mandates of [former] R.C. Chapter 2151.”  In re M.D., 38 Ohio St.3d at 

154.  But delinquency dispositions are now governed primarily by Chapter 2152, and the 

purposes of delinquency dispositions set forth in R.C. 2152.01(A) differ from those in former 

R.C. 2151.01.  While the opinion in In re M.D. emphasizes that reversal was necessary to 

remove the “taint of criminality,” id. at 154, this is no longer a purpose of delinquency 

dispositions.  Even when avoiding stigma was a valid consideration, the traditional means of 

shielding juveniles from the stigma of delinquency proceedings is not dismissal, but rather 

“keeping hearings private and not publishing juveniles’ names.”  In re C.P., 131 Ohio St.3d 513, 

2012-Ohio-1446, ¶ 64, citing State v. Hanning, 89 Ohio St.3d 86, 89 (2000); see also, Juv.R. 

5(A) (requiring use of juvenile’s initials); Juv.R. 27(A)(1) (governing exclusion of general public 

from hearings); Juv.R. 37(B) (restricting use of juvenile court records).  Dismissal solely for the 

sake of the juvenile avoiding any negative collateral consequences runs contrary to the mandate 

that delinquency dispositions must be reasonably calculated to “hold the offender accountable for 

the offender’s actions.”  R.C. 2152.01(A).   

 Factually, In re M.D. is inapposite because none of the four factors supporting reversal in 

that case is present here.  D.S. has not argued—let alone established with evidence—that the 

State would be unable to prove the allegations against him.  Nor is there any evidence that the 

delinquency complaint against D.S. violated any intake policy of the Franklin County Juvenile 
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Court.  D.M.’s family did not petition for dismissal.  And there are no mental-health reports or a 

“battery of tests and evaluations” showing that D.S. is a normal pre-teen who does not fit the 

profile of a sex offender.   

 D.S.’s amicus argues that GSI under R.C. 2907.05(A)(4) applies only to “adult 

perpetrators.”  Amicus Br., p. 2, citing 1973 Legislative Service Commission comments to 

Am.Sub.H.B. No. 511, 134 Ohio Laws, Part II, 1866.  But amicus later admits that R.C. 

2907.05(A)(4) by its terms can apply to a juvenile under 13.  Amicus Br., 14.  While the 

committee comment cited by amicus states that the rationale behind statutory rape is to prevent 

“vicious behavior,” nothing in the report says anything about either statutory rape or R.C. 

2907.05(A)(4) applying only to “adult offenders.”  The text of R.C. 2907.05(A)(4) states that “no 

person” shall engage in sexual contact with a person under 13; there is no minimum age.  

Compare, R.C. 2907.04(A) (“No person who is eighteen years or age or older”).  “R.C. 

2907.05(A)(4) expressly and unambiguously defines the class of culpable offenders as all 

‘person[s].’  It does not * * * provide an exception for offenders of tender years.”  In re 

Williams, 1
st
 Dist. Nos. C-990841, C-990842 (Dec. 22, 2000).    

 This Court in In re M.D. held that there was no fellatio (and thus no rape) because the 

conduct in that case involved mere “childhood curiosity and exploration.”  In re M.D., 38 Ohio 

St.3d at 150.  But D.S. has presented no evidence that he was simply “playing doctor” with D.M.  

Id. at 151.  To the contrary, the delinquency complaint alleges that D.S. engaged in “sexual 

contact” with D.M., which requires a purpose of sexual arousal or gratification.  R.C. 

2907.01(B).  By definition, “sexual contact” is not “playing doctor.”   

 The only thing the present case has in common with In re M.D. is that both involve a 

delinquency complaint alleging sex offenses against a juvenile under 13.  But the mere fact that 
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D.S. was under 13 does not require dismissal of the complaint under In M.D.  In re Amos, 3
rd

 

Dist. No. 3-04-07, 2004-Ohio-7037, ¶ 8 (in a case alleging GSI under R.C. 2907.05(A)(4), the 

fact that the offender was under 13 “does not alone make the conduct of the type governed by In 

re M.D.”).  Rather, the reversal in In re M.D. is based on the application of former law to the 

unique factual record in that case and thus has no application here.   

B. The juvenile court’s Juv.R. 9 analysis is flawed, and there is no evidence 

showing that the dismissal complies with R.C. 2152.01 or Juv.R. 9.   

  

 Not all children who engage in sexual activity are innocently “playing doctor.”  In re 

R.C., 2
nd

 Dist. No. 22352, 2008-Ohio-773, ¶ 51 (11-year old charged with statutory rape, and the 

record made “clear that he and the victim were not engaged in innocent child’s play”); In re 

Felver, 3
rd

 Dist. No. 2-01-20 (April 10, 2002) (nine-year old and his sister “were not playing 

doctor” and the “alleged activity was sexual and included threats of violence”); In re Mark B., 

supra (11-year old charged with GSI was “obsessed with sex” whose “hypersexual behavior had 

escalated and taken on a premediated and predatory tone;” he admitted that he had “sexual 

thoughts” prior to initiating contact with victim); In re Carter, 12
th
 Dist. No. CA95-05-087 

(March 11, 1996) (13-year old charged with rape “defeated any idea that his activity was no 

more than ‘playing doctor’ when he said that he acted in response to an uncontrollable urge for 

sex”).  For all the record shows, D.S. could have sexual-predator tendencies like the juvenile in 

In re Mark B., which would likely necessitate a delinquency disposition.  There is no evidence 

indicating whether D.S.’s sexual activity with D.M. reflects some easily-correctible “ordinary 

sexual curiosity,” Amicus Br., 5, or whether it is indicative of a serious problem requiring formal 

court action to hold D.S. accountable and to provide adequate corrective measures to prevent 

future offenses.  In other words, the juvenile court had no idea where D.S. fit in the spectrum 

between “ordinary sexual curiosity” and “sexual predator.”  Yet despite the lack of any specific 
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evidence about D.S. himself or the underlying circumstances surrounding his conduct, the 

juvenile court dismissed the complaint.  This was an abuse of discretion.     

 Apparently assuming that D.S. did in fact commit the offenses alleged in the complaint, 

the juvenile court’s decision states that there are “alternative methods available to provide for the 

treatment needs of both children and to protect the community as a whole without the use of 

formal Court action.”  R. 121-122, p. 4.  This finding is facially deficient under Juv.R. 9(A).  

Alternative treatment methods are always “available.”  What makes a case “appropriate” for 

dismissal is not the availability of alternative treatment, but rather actual evidence that “other 

community resources” will “ameliorate [the] situation[].”   

 The juvenile court could not make a proper finding under Juv.R. 9(A) because it did not 

know the full “situation.”  Other than their respective birth dates, the juvenile court knew nothing 

about D.S. or D.M.  The juvenile court did not know whether D.S. has any psychological or 

other mental-health issues, and if so, to what extent he would be receptive to treatment outside 

the juvenile-court system.  The juvenile court’s only source of information regarding the offenses 

comes from the complaint, which alleges that D.S. engaged in sexual contact—i.e., that he acted 

with a sexual purpose.  The juvenile court therefore could only speculate that some unidentified 

“alternative methods” would adequately treat both D.S. and D.M.  And the juvenile court could 

only hope that these “alternative methods” would prevent D.S. from engaging in sexual 

misconduct in the future.   

 The juvenile court further stated that “[i]f the parents are not able to provide the treatment 

necessary, a dependency action may be filed on behalf of the child needing services.”  R. 121-

122, p. 4.  But there was no evidence that D.S.’s parents were willing and able to provide the 

necessary treatment.  Indeed, by suggesting that “a dependency action may be filed,” the juvenile 
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court openly acknowledged the possibility that D.S.’s parents would fail to do so.  When a 

juvenile court openly acknowledges the possibility that a juvenile will not receive the necessary 

treatment without formal court action, the proper course is not to hope that a future dependency 

action will solve the problem.  The proper course is to overrule the motion to dismiss and 

proceed with the delinquency complaint.  That way, if the juvenile is ultimately adjudicated 

delinquent, the juvenile court can ensure that the juvenile receives the necessary treatment, or the 

court can enter some other appropriate disposition when more facts are known.   

 Moreover, the juvenile court’s “just file a dependency action” approach improperly 

assumes that any failure of treatment would be the fault of D.S.’s parents.  But it could be that, 

through no fault of D.S.’s parents, the only way to effectively treat D.S. is through a delinquency 

adjudication and court-supervised treatment.  Without any specific evidence about D.S. and his 

family background, the juvenile court had no basis to conclude that a dependency action would 

“ameliorate [the] situation[]” any more effectively than a delinquency adjudication.       

 Apparently referring to Juv.R. 9(B), the juvenile court next stated:  “The Court does not 

find it is in the best interest of either child, given the facts of this case, to continue with the 

prosecution of this matter.”  R. 121-122, p. 4.  The juvenile court, however, did not know “the 

facts of this case” because there was no evidence about D.S. or the underlying circumstances 

surrounding his conduct.  The juvenile court relied on no information beyond the minimal 

information contained in the complaint.  The juvenile court could only speculate that proceeding 

with the delinquency complaint would not be in either D.S.’s or D.M.’s best interest.   

 Although the juvenile court’s decision does not reference R.C. 2152.01, the record does 

not support that dismissal complies with that statute.  Without specific evidence, the juvenile 

court could not know whether dismissal would provide for D.S.’s “care, protection, and mental 
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and physical development.”  R.C. 2152.01(A).  Indeed, by expressly contemplating a future 

dependency action, the juvenile court openly acknowledged the possibility that dismissal would 

not serve this purpose.  Without specific evidence, the juvenile court could not know whether 

dismissal would adequately hold D.S. “accountable for [his] actions.”  Id.  After all, the 

complaint alleges serious sexual misconduct that by definition was not “playing doctor.”  

Without specific evidence, the juvenile court could not know whether dismissal would “restore” 

D.M. or “rehabilitate” D.S.  Id.  And without specific evidence, the juvenile court could not 

know whether dismissal would be “commensurate with and not demeaning to the seriousness of 

[D.S.’s] conduct and its impact on [D.M.], and consistent with dispositions for similar acts 

committed by similar delinquent children.”  R.C. 2152.01(B).    

 True, on the same day he filed his motion to dismiss, D.S. filed a motion to suppress.  R. 

51.  While the suppression motion briefly describes D.S.’s living arrangements (D.S. and his 

father lived with D.M. and his mother) and the circumstances surrounding his interview with 

police, it sheds no additional light about D.S., D.M., or the factual circumstances underlying the 

complaint.  Thus, nothing in the suppression motion supports dismissal under Juv.R. 9.  The 

record also states that magistrate ordered a competency evaluation.  R. 24.  But the competency 

evaluation itself is not in the record, and it is not mentioned at any point by the parties or the 

juvenile court.  The competency evaluation could not support the Juv.R. 9 dismissal anyway 

because it was created after the filing of the complaint and a competency evaluation is unlikely 

to contain information that would support dismissal under R.C. 2152.01 and Juv.R. 9.  In re 

Kovalchik, 5
th
 Dist. No. 06CA20, 2006-Ohio-6049, ¶¶ 14 (dismissal was “premature” because 

the State was given the opportunity to dispute only the issue of competency, and not culpability).         
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 Judge Klatt’s dissent is unpersuasive.  He maintained that it was sufficient that the 

juvenile court knew the following facts:  “(1) the ages of the children involved (age 12 and age 9 

boys), (2) the children were three years apart in age, and (3) the complaint contained no 

allegation of force or threat of force.”  Opinion at ¶ 30 (Klatt, J., dissenting).  The first two facts 

are really just the same fact expressed in different ways.  But the juvenile court needed to know 

much more than just the age difference between D.S. and D.M. to determine whether dismissal 

would comply with R.C. 2152.01 and Juv.R. 9.  Not all 12-year old are alike, and neither are all 

nine-year olds.  Simply reciting D.S.’s and D.M.’s ages does not portray the full “situation.”      

 As for the third fact, the absence of a force allegation proves nothing because force is not 

an element under R.C. 2907.05(A)(4).  Despite the absence of a force allegation in the complaint, 

the State’s response to D.S.’s dismissal motion states that D.S. was the “aggressor” and that 

D.M. articulated the “unwanted” sexual contact.  R. 80, pp. 3, 4.  D.S. did not contest these 

statements in the State’s response.  Even when force is not an element, a juvenile still may have 

engaged in force or other forms of pressure that would weigh heavily against dismissal.  See, 

e.g., In re R.H. at ¶ 51 (where 11-year old was charged with statutory rape, “there is evidence in 

the record before us that the activity herein was sexual, forceful, and nonconsensual”); In re 

N.K., 8
th
 Dist. No. 82332, 2003-Ohio-7059, ¶ 14 (ten-year old charged with statutory rape and 

GSI, “the trial of the matter included evidence of force”); In re Felver, supra (nine-year old was 

charged with GSI; “[t]he alleged activity was sexual and included threats of violence”).  These 

cases confirm the obvious: That the allegations in a delinquency complaint do not paint a 

complete picture of what actually happened.    

 Although involving a dismissal under Juv.R. 29(F)(2)(d), the Third District in In re 

Arnett at ¶¶ 17-19 held that a dismissal is improper if based on an inadequate record:   
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 Unfortunately, in contrast with the Smith and M .D. cases, 

supra, there is virtually nothing in this record to support the 
conclusions of the trial court as to the “best interest of the child 

and the community.”  Instead, the juvenile court in this case 

appeared to rely on factors which were essentially irrelevant to the 
charged crime as well as the court’s own indication that even 

though true, these allegations “should not be the basis of a criminal 

conviction” and that the criminal statute in this case “was not 
meant to apply to this type of situation.” 

 

 For example, the court noted that the sexual encounter was 
consensual and non-violent, factors which may mitigate the 

possible disposition but are not defenses to the charge and do not 

directly bear upon the best interest of the child and the community.  
The court also declared that a finding of guilt would expose the 

defendant to severe criminal penalties; however, there was no 

character evidence, psychological reports, or other impact evidence 
in the record to assist the trial court in determining, or to assist this 

Court in reviewing, whether a dismissal was, in fact, in the best 

interest of the child and the community.  Moreover, submitting the 
case entirely on the joint stipulation of counsel deprived the court 

of the opportunity to observe the testimony of any witness, the 

alleged victim, or the defendant.  As a result, and perhaps most 
importantly, there are no relevant factual or legal determinations in 

the record to distinguish the Juv. R. 29(F)(2)(d) dismissal of this 

case from every other juvenile delinquency case involving a twelve 
year old and a fifteen year old under the same charge. 

 
 In the absence of anything in the record to establish why a 

dismissal was in the best interest of the child and the community, 

and in the absence of any findings by the trial court directed 
specifically to the best interest of the child and the community, we 

cannot conclude that the provisions of Juvenile Rule 29(F)(2)(d) 

were followed in this case. Under these circumstances we must 
find that the trial court’s dismissal of the charges constituted an 

abuse of discretion.  

 
 In In re Arnett, the parties submitted the case for adjudication based on facts outlined in a 

police report and the parties’ verbal recitation to the court of a “loose trial outline of expected 

witnesses and testimony.”  Id. at ¶ 3.  Although this minimal record revealed some factors that 

mitigated the offense, the court held it was not enough to support the dismissal in that case.   
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 The record in the present case is even sparser.  Rather than relying on any evidence 

showing that dismissal would comply with R.C. 2152.01 and Juv.R. 9, the juvenile court 

dismissed the complaint apparently because it believes juveniles under 13 should never be 

charged under R.C. 2907.05(A)(4).  As explained in the State’s response to D.S.’s second 

proposition of law, R.C. 2907.05(A)(4) is constitutionally applied to juveniles under 13.  Juv.R. 

9 is not a back-up mechanism to invalidate a statute when a constitutional challenge falls short.  

Nor is Juv.R. 9 an appropriate forum to air public-policy grievances against a statute.     

C. The juvenile court retains flexibility to enter an appropriate disposition—

including dismissal—later in the case when more facts are known.  

 

 To be clear, the State does not seek to deprive juvenile courts of flexibility to enter 

appropriate dispositions.  But any disposition must comply with R.C. 2152.01 and any other 

applicable statutes and procedural rules.  While the juvenile court abused its discretion in 

dismissing the complaint under Juv.R. 9, the issue boils down to timing.  The dismissal was 

simply too soon.  As the magistrate noted in overruling D.S.’s motion to dismiss, “after a trial * * 

* the facts may be such that it is appropriate to dismiss [the complaint] then.”  Tr., 12. If on 

remand the case goes to trial and the evidence shows that D.S. truly was just “playing doctor”—

i.e., that he acted without a sexual purpose—then the juvenile court will be required to dismiss 

the complaint because the State will have failed to prove an element of the offenses.  Juv.R. 

29(F)(1); In re Winship, 397 U.S. at 368.  Alternatively, if the allegations against D.S. are 

admitted or proven, the factual record at that point may sufficiently support a dismissal under 

Juv.R. 29(F)(2)(d).  If D.S. is adjudicated delinquent and dismissal is not appropriate, the 

juvenile court will have discretion to enter an appropriate disposition that is reasonably 

calculated to achieve the overriding purposes of delinquency dispositions.  R.C. 2152.01(B).   
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 Avoiding the “taint of criminality” is no longer a purpose of delinquency dispositions, but 

the law nonetheless minimizes stigma of delinquency dispositions.  In addition to the measures 

discussed above (infra, 19), D.S. will not be subject to any sexual-offender registration 

requirements in Ohio because he was under 14 at the time of the offenses.  R.C. 2152.191(A); 

R.C. 2152.82(A)(2).  If the juvenile court dismisses the complaint or finds D.S. not to be 

delinquent, the records of the case are automatically sealed.  R.C. 2151.356(B)(1)(d).  Otherwise, 

D.S. can seek to have the records sealed six months after the termination of any order relating to 

the adjudication.  R.C. 2151.356(C)(1)(a)(i).  If the court seals the records, they must be 

expunged after five years or when D.S. turns 23, whichever is earlier.  R.C. 2151.358(A).  D.S. 

could also seek expungement at an earlier date.  R.C. 2151.358(B).      

 But what the juvenile court could not do was dismiss the complaint under Juv.R. 9 at the 

outset of the case based solely on the nature of the charges and without any factual record 

supporting the dismissal.  The Tenth District correctly held that the juvenile court abused its 

discretion in doing so.    

Response to Second Proposition of Law:  R.C. 2907.05(A)(4) is not 

unconstitutional as applied to juveniles under 13 years old. 

 
 D.S.’s second proposition of law claims that R.C. 2907.05(A)(4) is unconstitutionally 

vague and violates equal protection as applied to any  juvenile under 13.  Initially, there is a 

mismatch between D.S.’s proposition of law and the juvenile court’s decision.  The juvenile 

court explicitly declined to hold R.C. 2907.05(A)(4) unconstitutional as applied to anyone under 

13.  R. 121-122, p. 4.  It only found the statute unconstitutional as applied to this case because 

D.S. and D.M. are “quite close in age.”  Id.  Regardless, both D.S.’s broadly-worded proposition 

of law and the juvenile court’s narrower holding are without merit. 
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 Statutes are presumed constitutional, and the burden is on the person challenging the 

statute to prove otherwise beyond a reasonable doubt.  State v. Lowe, 112 Ohio St.3d 507, 2007-

Ohio-606, ¶ 17, citing Klein v. Leis, 99 Ohio St.3d 537, 2003-Ohio-4779, ¶ 4.  In an as-applied 

challenge, “the burden is upon the party making the attack to present clear and convincing 

evidence of a presently existing state of facts which makes the Act unconstitutional and void 

when applied thereto.”  Cleveland Gear Co. v. Limbach, 35 Ohio St.3d 229, 231 (1988), citing 

Belden v. Union Cent. Life Ins. Co., 143 Ohio St. 329 (1944), paragraph six of the syllabus.   

 R.C. 2907.05(A)(4) is not unconstitutional as applied to D.S. or any other juvenile under 

13.  First, purely as a matter of statutory language, the holding in In re D.B. does not apply to 

R.C. 2907.05(A)(4) because GSI requires proof of a sexual purpose, which distinguishes the 

“offender” from the “victim.”  Second, even if In re D.B. is potentially applicable to R.C. 

2907.05(A)(4), D.S. submitted no proof that D.M. was an “offender” under the statute or that he 

and D.M. were identically situated.  And third, the State respectfully submits that In re D.B. was 

wrongly decided and should be overruled or at least confined to the narrow circumstances of that 

case.     

I. R.C. 2907.05(A)(4) is constitutional as applied to juveniles under 13.    

 

A. In re D.B. held that R.C. 2907.02(A)(1)(b) may not be applied to juveniles 

under 13 because it does not distinguish between “offender” and “victim.”    

 

In In re D.B., this Court held that statutory rape under R.C. 2907.02(A)(1)(b) “is 

unconstitutional as applied to a child under the age of 13 who engages in sexual conduct with 

another child under 13.”  In re D.B. at syllabus.  According to In re D.B., R.C. 2907.02(A)(1)(b) 

is unconstitutionally vague when applied to juveniles under 13 because it “authorizes and 

encourages arbitrary and discriminatory enforcement.”  Id. at ¶ 24.  “[W]hen two children under 

the age of 13 engage in sexual conduct with each other, each child is both an offender and a 



 30 

victim, and the distinction between those two terms breaks down.”  Id.  If the facts alleged in the 

complaint were true, then both D.B. and the other child with whom he engaged in sexual 

conduct, M.G., would be in violation of R.C. 2907.02(A)(1)(b).  Id. at ¶ 25.  D.B. and M.G. 

engaged in sexual conduct with each other, yet only D.B. was charged.  Id. at ¶ 26.  These facts 

“demonstrate that R.C. 2907.02(A)(1)(b) authorizes and encourages arbitrary and discriminatory 

enforcement when applied to offenders under the age of 13.”  Id.     

This Court further held that R.C. 2907.02(A)(1)(b) violates equal protection.  “The plain 

language of the statute makes it clear that every person who engages in sexual conduct with a 

child under the age of 13 is strictly liable for statutory rape, and the statute must be enforced 

equally and without regard to the particular circumstances of an individual’s situation.”  Id. at ¶ 

30.   When two juveniles under 13 engage in sexual conduct, “both parties could be prosecuted 

as identically situated,” and charging one but not the other “violates the Equal Protection 

Clause’s mandate that persons similarly circumstanced shall be treated alike.”  Id.  

B. The mens rea element in R.C. 2907.05(A)(4) distinguishes the “offender” 

from the “victim.”    
 

 GSI under R.C. 2907.05(A)(4) does not share the attributes of statutory rape under R.C. 

2907.02(A)(1)(b) that In re D.B. found problematic.  Whereas “sexual conduct” in R.C. 

2907.02(A)(1)(b) requires no mens rea, R.C. 2907.05(A)(4) requires “sexual contact,” which 

requires proof that the offender act “for the purpose of sexually arousing or gratifying either 

person.”  R.C. 2907.01(B).  GSI “requires a specific intent behind the touching—the touching 

must be intended to achieve sexual arousal or gratification.”  State v. Dunlap, 129 Ohio St.3d 

461, 2011-Ohio-4111, ¶ 25.   

 The purpose element in R.C. 2907.05(A)(4) removes it from In re D.B.  When sexual 

contact occurs between two juveniles under 13, the purpose element in R.C. 2907.05(A)(4) 
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provides a means to distinguish the “offender” from the “victim.”  The statute therefore does not 

encourage arbitrary or discriminatory enforcement.  Nor does R.C. 2907.05(A)(4) violate equal 

protection.  Unlike R.C. 2907.02(A)(1)(b), which provides no means of distinguishing two 

juveniles under 13 who engage in sexual conduct with each other, R.C. 2907.05(A)(4) by its 

plain terms applies only to those who act with a sexual purpose.  Thus, when sexual contact 

occurs between two juveniles under 13, the two are not necessarily identically situated and they 

need not be treated alike under R.C. 2907.05(A)(4).   

 Accordingly, multiple Ohio appellate courts have held that, in light of the purpose 

element in “sexual contact,” In re D.B. does not apply to R.C. 2907.05(A)(4).  In re B.O., 6
th
 

Dist. No. H-16-022, 2017-Ohio-43, ¶ 11 (“The inclusion of a mens rea element distinguishes 

gross sexual imposition under R.C. 2907.05(A)(4) from statutory rape by ‘provid[ing] a way to 

differentiate between the victim and the offender.’”), quoting In re K.C., 32 N.E.3d 988, 2015-

Ohio-1613, ¶ 13 (1
st
 Dist.); In re K.A., 8

th
 Dist. Nos. 98924, 99144, 2013-Ohio-2997, ¶ 11 (“The 

mens rea of ‘purpose’ to cause sexual arousal or gratification provides a way to differentiate the 

victim from the offender.”); In re T.A., 2
nd

 Dist. Nos. 2011-CA-28, 2011-CA-35, 2012-Ohio-

3174, ¶ 26 (“Statutory Rape only involves the offender engaging in a proscribed act, regardless 

of his intent.  Gross Sexual Imposition involves both a proscribed act and a purpose—the 

purpose to cause sexual arousal or gratification.  This permits ready differentiation between the 

victim and the offender.”).  At least two out-of-state courts have reached the same conclusion.  

State v. Colton M., 875 N.W.2d 642, ¶ 13 (Wis.App.2015) (distinguishing In re D.B. because the 

statute requires a sexual purpose); W.C.B. v. State, 855 N.E.2d 1057, 1062 (Ind.App.2006) 

(“[T]he statute does not encourage arbitrary and discriminatory enforcement, inasmuch as its 
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provisions are satisfied if a person with the requisite intent engages in defined sexual acts with a 

child under the age of fourteen.”).   

 The fact that juveniles under 13 are the “protected class” under R.C. 2907.05(A)(4) does 

not preclude them from being an “offender.”  The statue defines the protected class, and it also 

defines the potential class of offenders.  And nothing in R.C. 2907.05(A)(4) requires that the 

offender be a certain age.  Infra, 20.  Applying a statute to a member of the “protected class” is 

not unconstitutional.  In re L.Z., 61 N.E.3d 776, 2016-Ohio-1337, ¶¶ 31-46 (5
th
 Dist.) (rejecting 

argument that R.C. 2907.31(A)(1) may not be applied to a juvenile because it was enacted to 

protect juveniles); In re J.P., 11
th
 Dist. No. 2011-G-3023, 2012-Ohio-1451, ¶¶ 24-35 (same); 

W.C.B., 855 N.E.2d at 1060 (“[C]hild molesting statute may, in fact, apply to perpetrators who 

fall within the protected age group set forth in the statute at the time they commit the 

molestation.”).   

 D.S. argues that R.C. 2907.05(A)(4) provides no way to differentiate between the 

“offender” and “victim” because the statute requires proof of a purpose to sexually arouse or 

gratify “either person.”  Appellant Br., 18.  But even if one acts with a purpose to sexually arouse 

or gratify the other person, this does not mean that the other person shares this intent or that he or 

she is an “offender.”  No matter who the actor intends to sexually arouse or gratify (himself or 

herself or the other person), the fact that R.C. 2907.05(A)(4) requires proof of purpose 

distinguishes the “offender” from the “victim.” 

 Nor does it matter that R.C. 2907.05(A)(4) is strict liability with respect to the other 

person’s age.  Appellant Br., 16.  The statute requires proof that the acts be committed with a 

specific purpose, and that is enough to distinguish it from statutory rape under R.C. 

2907.02(A)(1)(b), which requires no mens rea for any element.   
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 Equally without merit is D.S.’s argument that the mens rea element required for sexual 

contact is not a dispositive distinction because sexual arousal or gratification is implicit in all 

sexual conduct.  Appellant Br., 16.  In re D.B. did not assume that the children in that case acted 

with a sexual purpose.  To the contrary, that statutory rape under R.C. 2907.02(A)(1)(b) is a 

strict-liability offense played a key role in this Court’s decision.  In re D.B. at ¶¶ 13, 30.  Plus, 

D.S.’s argument in this regard is based on a faulty premise.  Especially with children, there can 

be any number of non-sexual motives for sexual conduct.  Indeed, a recurring defense argument 

in child sex cases is that some children are not culpable because they had no sexual purpose—

i.e., they were “playing doctor.”  In re M.D. provides a perfect example.  Even if sexual conduct 

implies a sexual motive in adults, State v. Gillingham, 2
nd

 Dist. No. 20671, 2006-Ohio-5758, ¶ 

31, there is no such implication with children.   

C. Even after In re D.B., the State may regulate sexual activity—including 

sexual conduct—among juveniles under 13 through other statutes.     

 

 Both D.S. and his amicus argue that R.C. 2907.05(A)(4) is unconstitutional as applied to 

juveniles under 13 for reasons not stated in In re D.B.  These arguments are without merit.    

 D.S. argues that, because counts two and three allege acts that constitute sexual 

conduct—and thus could have been charged as statutory rape—the State was seeking to achieve 

indirectly through R.C. 2907.05(A)(4) what In re D.B. prohibited it from doing directly.  

Appellant Br., 17.  The juvenile court relied on this rationale in its decision.  R. 121-122, p. 4.  

While In re D.B. held that R.C. 2907.02(A)(1)(b) is unconstitutional as applied to juveniles 

under 13, nothing in In re D.B. prohibits the State from using other statutes to regulate sexual 

conduct among juveniles under 13.  In re Williams, supra (delinquents could not claim to have 

been prejudiced by any constitutional infirmity in R.C. 2907.02(A)(1)(b), because they were 

ultimately adjudicated under R.C. 2907.05(A)(4)).  In re D.B. was based on the specific wording 
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of R.C. 2907.02(A)(1)(b).  It did not purport to preclude entirely the State from regulating sexual 

conduct among juveniles under 13.       

 D.S.’s amicus argues that R.C. 2907.05(A)(4) is unconstitutional as applied to this case 

because the State may not criminalize any sexual activity among juveniles under 13 (at least 

when there is no force involved).  Amicus Br., 13-19.  This broad attack on R.C. 2907.05(A)(4) 

was not raised below nor included in D.S.’s memorandum supporting jurisdiction.  In any event, 

it is without merit.  It is of course true that adults have a constitutional right to consensual sexual 

activity, but this right does not extend to juveniles.  Lawrence v. Texas, 539 U.S. 558, 578 (2003) 

(“the present case does not involve minors.”).  As stated above (infra, 9), the State has a 

compelling interest in regulating sexual activity among juveniles.  In re R.L.C., 643 S.E.2d at 

924-925; Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464 (1981) (upholding 

application of statutory-rape law that prohibited sexual conduct with any female under 18 against 

a 17-year old male).  Applying R.C. 2907.05(A)(4) to juveniles under 13 rationally serves this 

interest.  A juvenile under 13 is no less a “victim” under R.C. 2907.05(A)(5) when the 

“offender” is another juvenile under 13.  As one court has stated, “[i]t is contrary to the law’s 

intent, and to common sense, to establish a policy that withdraws the law’s protection from the 

victim in order to protect the violator, even one who is a minor.”  In re John C., 569 A.2d 1154, 

1156 (Ct.App.1990) (upholding delinquency adjudication of minor who engaged in sexual 

contact with another minor).  Also, sexual activity among juveniles under 13 creates health risks 

and may have physical and psychological implications for all participants.  In re R.L.C., 643 

S.E.2d at 925.   

 Amicus points out that children do not have the same decision-making capacity as adults 

and that juveniles under 13 are deemed incapable of consenting to sexual activity.  Amicus Br., 
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14-15.  But there is no inherent contradiction between presuming that juveniles under 13 cannot 

consent to sexual activity and that they are able to form the requisite intent for such activity: 

Consent is neither an element to be proved in a child molestation 
case nor a defense to such a charge, and there is nothing in the 

statute that correlates age with a perpetrator’s ability to consent.  

Nonetheless, even if the perpetrator’s consent were an element of 
the offense, such ‘consent’ could be established by showing the 

required element of criminal intent. 

 
W.C.B., 855 N.E.2d at 1061 (quoting earlier case).   

 Indeed, children’s inability to fully appreciate the physical and emotional consequences 

of sexual activity is all the more reason to apply R.C. 2907.05(A)(4) to juveniles under 13.  

R.L.C., 643 S.E.2d at 925 (noting that “many minors, especially those in their most formative 

years, are unable to make reasoned decisions based upon their limited life experience and 

education whether to engage in these sexual activities”); Bellotti v. Baird, 443 U.S. 622, 634 

(1979) (one reason children’s constitutional rights cannot be equated to adults’ is their “inability 

to make critical decisions in an informed, mature manner”).  Applying R.C. 2907.05(A)(5) to 

juveniles under 13 protects not only the “victim,” but also the “offender” from his or her own 

inability to make informed decisions about sexual activity.      

 D.S.’s amicus states that “it is not an individual’s intent to give or receive sexual 

gratification that validates statutory rape laws like Section 2907.05(A)(4).  Rather, it is the 

inherently coercive nature of sexual contact between a youth and an older individual, substituting 

for a separate finding of threat, force, or diminished capacity to consent, that justifies 

criminalizing sexual contact with children under 13.”  Amicus Br., 15.  As a general matter, the 

State’s compelling interest in regulating sexual activity among juveniles is what “validates” R.C. 

2907.05(A)(4).  This interest is not limited to addressing the “inherent coercion” between adults 

and juveniles.  It also includes addressing sexual activity among juveniles.  This is reflected by 
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the fact that R.C. 2907.05(A)(4) by its terms is not limited to adult perpetrators.  Infra, 10.  The 

sexual-purpose element “validates” applying R.C. 2907.05(A)(5) to juveniles under 13, insofar 

as the purpose element removes the statute from In re D.B.    

 Finally, amicus argues that, because sexual experimentation is a natural part of 

development, juvenile offenders are less culpable than adult offenders.  Amicus Br., 16-17.  

Amicus argues at length that a delinquency adjudication under R.C. 2907.05(A)(4) carries harsh 

consequences.  Amicus Br., 18-28.  Both amicus and D.S. rely heavily on case law discussing the 

differences between juveniles and adults for punishment purposes.  Appellant Br., 5-6; Amicus 

Br., 7, 16.  But these punishment-related issues have no bearing on the constitutionality of 

applying R.C. 2907.05(A)(4) to juveniles under 13.  D.S. has not even been adjudicated 

delinquent, let alone subject to any “punishment.”  The State may fail to prove the allegations in 

the complaint, in which case the juvenile court will dismiss the complaint and punishment is a 

non-issue.  Juv.R. 29(F)(1).  Even if the juvenile court does adjudicate D.S. delinquent, and even 

if the court does not dismiss the complaint under Juv.R. 29(F)(2)(d), the court will impose an 

appropriate juvenile disposition, which must comply with R.C. 2152.01 and all other relevant 

legal standards.  D.S. can raise any objections to the disposition at that point.  Until then, these 

punishment-related objections have nothing to do with whether R.C. 2907.05(A)(4) may be 

constitutionally applied to  juveniles under 13.   

II. Even if In re D.B. could apply to R.C. 2907.05(A)(4), D.S. failed to satisfy his 

evidentiary burden for an as-applied challenge.   

 

 For the reasons stated above, this Court need look no further than the language of R.C. 

2907.05(A)(4) to conclude that the statute is constitutional as applied to juveniles under 13.  But 

even if In re D.B. could potentially apply to R.C. 2907.05(A)(4), D.S. failed to satisfy his 

evidentiary burden of showing that the statute was unconstitutionally applied in this case.    
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 D.S. presented no evidence that D.M. is an “offender” under R.C. 2907.05(A)(4).  

Specifically, there is no evidence that D.M. acted with a sexual purpose to gratify either himself 

or D.S.  In fact, the record suggests the opposite.  The State’s response to D.S.’s dismissal 

motion states that D.S. was the “aggressor” and that D.M. articulated the “unwanted” sexual 

contact.  R. 80, pp. 3, 4.  D.S. offered no evidence to dispute these allegations.  In In re D.B., this 

Court emphasized that the allegations in the complaint was enough to establish that both D.G. 

and M.G. violated R.C. 2907.02(A)(1)(b).  In re D.B. at ¶ 25.  The same cannot be said in the 

present case.  The complaint alleges that D.S. engaged in “sexual contact” with D.M., but it does 

not allege that D.M. had “sexual contact” with D.S.  The complaint does allege in the alternative 

that D.S. caused D.M. to have sexual contact with himself (D.M.).  But this is a non-sequitur 

because R.C. 2907.05(A) requires (1) sexual contact “with another,” (2) to cause the victim to 

have sexual contact with the offender, or (3) to cause two or more persons to have sexual contact 

with each other.  Sexual contact with oneself does not constitute GSI.   

 Given this absence of evidence, D.S. failed to satisfy his burden of presenting “clear and 

convincing evidence of a presently existing state of facts” that make applying R.C. 

2907.05(A)(4) to the present case unconstitutional.  Cleveland Lumber Gear Co, 35 Ohio St.3d 

at 231.  Because there is no evidence D.M. acted with a sexual purpose, applying R.C. 

2907.05(A)(4) to D.S. but not D.M. does not constitute “arbitrary or discriminatory 

enforcement.”  In re D.B. at ¶ 26.  And without any evidence that D.M. acted with a sexual 

purpose, D.S. failed to show that the two were “identically situated” such that both he and D.M. 

“could have been charged under the offense.”  Id. at ¶ 30.    

The juvenile court’s holding that applying R.C. 2907.05(A)(4) to D.S. is unconstitutional 

because he and D.M. are “quite close in age” is flawed.  The juvenile court held that “it is 
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difficult to distinguish between the parties and not as easy to determine who should be charged 

given the closeness of their ages.”  R. 121-122, p. 3.  But the premise behind In re D.B. is not 

that it was “more difficult” or “not easy” under R.C. 2907.02(A)(1)(b) to distinguish the 

juveniles in that case, but rather that it was impossible to do so.  Even when two juveniles under 

13 are “quite close in age,” the purpose element in R.C. 2907.05(A)(4) provides a means to 

distinguish the “offender” from the “victim.”  No matter how close D.S. and D.M. are in age, the 

fact remains that D.S. presented no evidence that D.M. was an “offender” under the statute.   

Even without the purpose element, whether D.S. and D.M. are “quite close in age” is not 

enough to make them indistinguishable.  D.S. is two years and five months older than D.M.  At 

the time of the incidents, D.S. was three months past his twelfth birthday, and D.M. was two 

months shy of his tenth birthday.  The juvenile court wrongly assumed that all 12-year olds are 

similar to all nine-year olds.  Children develop at different ages and at different rates.  Thus, a 

12-year old can be much more physically and emotionally advanced than a child who has yet to 

reach his tenth birthday.  A 12-year old may be several years into puberty, whereas a nine or ten 

year old may have yet to begin or only recently begun puberty.  National Institute of Health, U.S. 

National Library of Medicine, http://medlineplus/ency/patientinstructions/000650.htm (noting 

that most boys start puberty somewhere between ages 9 and 16 and that there is a “wide age 

range when puberty starts”) (last visited 2-11-17). 

While the age disparities in In re B.O., In re T.A., In re K.A., and In re K.C. were all 

greater than the 29 months separating D.S. and D.M., none of the holdings in those cases turned 

solely on the ages of the individuals involved.  Rather, those cases all focused on the statutory 

language differentiating R.C. 2907.05(A)(5) from R.C. 2907.02(A)(1)(b).  Age is no doubt a 

factor in determining whether someone acts with a sexual purpose.  After all, some children are 
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so young that they are incapable of forming a sexual purpose.  In re M.D., 38 Ohio St.3d at 152; 

In re T.A. at ¶ 26.  But age is by no means the only factor.  The record does not disclose that 

D.M. had the “capacity to develop the mens rea for the gross sexual imposition.”  R. 121-122, p. 

3.  But even if D.M. did have this capacity, the record does not show that he actually did have the 

necessary sexual purpose.   

 There is an element of irony to the juvenile court’s “quite close in age” finding.  The 

juvenile court found that R.C. 2907.05(A)(4) is unconstitutionally vague as applied to this case, 

but it is the juvenile court’s decision that is vague.  While “not willing to make the GSI statute 

unconstitutional in all cases involving children under the age of thirteen,” the juvenile court held 

that R.C. 2907.05(A)(4) was unconstitutionally applied “in this case.”  R. 121-122, p. 4.  

Because the juvenile court relied solely on the ages of D.S. and D.M., its holding raises more 

questions than answers.  If 29 months is not enough of an age disparity to constitutionally apply 

R.C. 2907.05(A)(4), how much would be enough?  Would 29 months be enough of an age 

disparity if both children were younger, say ten and seven?  The juvenile court held that it was 

arbitrary to charge D.S., but it was the juvenile court that acted arbitrarily by deciding—without 

a factual record—that the 29 months separating D.S. and M.S. was not enough of an age 

disparity.     

Proper development of the record is crucial in adjudicating an as-applied challenge.  

Wymsylo v. Bartec, Inc., 132 Ohio St.3d 167, 2012-Ohio-2187, ¶ 22  There cannot be an as-

applied challenge when there is no “true evidence” before the court, and “counsel’s evaluation of 

what the evidence in an actual trial * * * might develop [is] not tantamount to probative facts.”  

State v. Beckley, 5 Ohio St.3d 4, 6 (1983).  The juvenile court, however, knew nothing about 

D.S. or D.M. except their ages.  It knew nothing about their respective physical and emotional 
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developments.  And other than the allegations in the complaint, the only thing the juvenile court 

knew about the incidents themselves comes from the State’s memorandum opposing D.S.’s 

dismissal motion, which states that D.S. was the “aggressor” and that D.M. articulated the 

“unwanted” sexual contact.  On this record, the juvenile court erred in holding that R.C. 

2907.05(A)(4) is unconstitutional as applied to this case.  

III. In re D.B. was wrongly decided and should be either overruled or at the very least 

confined to the narrow facts of that case.  

 

 For the foregoing reasons, this Court should affirm the Tenth District’s judgment 

reversing the juvenile court’s holding that the statute is unconstitutional as applied to this case.  

But even if this Court affirms the Tenth District for either or both of the reasons stated above, the 

State respectfully requests that this Court reexamine In re D.B.  Because In re D.B. prohibits 

charging any juvenile under 13 with statutory rape under R.C. 2907.02(A)(1)(b), the only 

realistic way this Court could ever reexamine In re D.B. is in the context of some other statute.  

This case presents such an opportunity.   

 Stare decisis does not apply with the same force when constitutional interpretation is at 

issue.  Rocky River v. State Emp. Relations Bd., 43 Ohio St.3d 1, 5 (1989).  Stare decisis 

concerns also have less force when there are no reliance interests involved.  State v. Silverman, 

121 Ohio St.3d 581, 2009-Ohio-1576, ¶ 31.  The State respectfully submits that In re D.B. was 

wrongly decided.  Indeed, at least two courts outside Ohio have expressly declined to follow In 

re D.B.  United States v. JDT, 762 F.3d 984, 998-999 (9
th
 Cir.2014) (upholding constitutionality 

of federal statutory-rape statute); In re Welfare of B.A.H., 845 N.W.2d 158, 162-166 

(Minn.2014), nn. 4 & 5 (upholding constitutionality of Minnesota’s statutory rape statute).  

Moreover, it is highly doubtful that juveniles under 13 have “conduct[ed] their affairs” in 
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reliance on In re D.B.  Silverman at ¶ 31.  Accordingly, the State respectfully submits that In re 

D.B. should be overruled or at least confined to the narrow circumstances of that case.       

A. A “plain” and “clear” statute cannot be unconstitutionally vague.      
 

 In re D.B.’s vagueness analysis is flawed.  The main objectives of the void-for-vagueness 

doctrine are (1) to provide fair warning to allow persons of ordinary intelligence a reasonable 

opportunity to understand what the law prohibits, and (2) to prevent arbitrary and discriminatory 

enforcement of the law.  City of Chicago v. Morales, 527 U.S. 41, 57 (1999).  Thus, criminal 

statutes must “define the criminal offense with sufficient definiteness that ordinary people can 

understand what conduct is prohibited and in a manner that does not encourage arbitrary and 

discriminatory enforcement.”  Kolender v. Lawson, 461 U.S. 352, 357 (1983).   

 Although the arbitrary-enforcement objective is the “most meaningful aspect of the 

vagueness doctrine,” Smith v. Goguen, 415 U.S. 566, 574 (1974), one claiming that a statute 

encourages arbitrary enforcement must still make the threshold showing that the statute is vague.  

When the Supreme Court mentions arbitrary enforcement in its vagueness cases, it is not 

referring to law enforcement’s discretion in deciding whom among multiple violators to charge.  

Rather, it is referring to vague statutes that give law enforcement too much discretion in deciding 

what constitutes a violation in the first place.  See, e.g., Johnson v. United States, 135 S.Ct. 2551, 

2557-2560 (2015) (“serious potential risk of physical injury” leaves uncertainty regarding how to 

estimate risk and how much risk the statute requires); Morales, 527 U.S. at 61 (loitering statute 

provided “absolute discretion to police officers to determine what activities constitute 

loitering.”); Kolender, 461 U.S. at 358 (loitering statute gave police officers “complete 

discretion” “to determine whether the suspect has satisfied the statute”).   
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 So even when the arbitrary-enforcement objective is at issue, the constitutional void-for-

vagueness inquiry still begins with the basic question:  Is the statute vague?  In re Welfare of 

B.A.H., 845 N.W.2d at 163 (“Naturally, the essential question in a vagueness challenge is 

whether the statute is vague.”).  And there is nothing vague about R.C. 2907.02(A)(1)(b).  The 

statute contains the necessary “minimal guidelines to govern law enforcement.”  Morales, 527 

U.S. at 60, quoting Kolender, 461 U.S. at 358.  These are (1) whether an individual engaged in 

sexual conduct, and (2) whether the other person was under 13 years old. 

 Indeed, In re D.B. acknowledged that R.C. 2907.02(A)(1)(b) uses “plain language” and 

“makes clear” what is prohibited.  In re D.B. at ¶ 30.  A statute that is “plain” and “clear” cannot 

be unconstitutionally vague.  JDT , 762 F.3d at 998-999 (“plain language” of statutory-rape 

statue “is not susceptible to the same discretionary determinations as those in Kolender and 

Morales.”); W.C.B., 855 N.E.2d at 1062 (rejecting vagueness challenge because “[t]he language 

of the statute makes it clear that it applies to ‘a person’ who commits the requisite act.”); In re 

John C., 569 A.2d at 1156 (rejecting claim that the defendant “had no notice” that statutory-rape 

statute could be applied to a minor because the “[s]tatutory language was clear on its face”).   

In re D.B.’s concern that two juveniles under 13 who engage in sexual conduct with each 

other are both in violation of R.C. 2907.02(A)(1)(b) stems not from any vagueness in the statute, 

but rather from the unavoidable reality that, in some circumstances, multiple individuals may 

violate a statute.  But the fact that law enforcement officials must occasionally choose whom (if 

any) among multiple violators to prosecute does not invalidate a statute—especially where, as 

here, the statute itself is “plain” and “clear.”  While the void-for-vagueness doctrine seeks to 

prevent giving law enforcement complete discretion in deciding whether a statute is violated, it 

does not prohibit giving law enforcement discretion in deciding whom among multiple violators 
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to prosecute.  After all, “enforcement requires the exercise of some degree of police judgment.”  

Grayned v. City of Rockford, 408 U.S. 104, 114 (1972).   

The Minnesota Supreme Court described the flaws in In re D.B.’s vagueness holding:       

The court [in In re D.B.] addressed neither why the charging 

decision was discriminatory nor, more fundamentally, how the 
statute was vague.  Rather, the court apparently perceived 

discrimination and then inferred that the statute must have 

authorized or encouraged discriminatory enforcement and, 
therefore, was unconstitutionally vague.   

In re Welfare of B.A.H., 845 N.W.2d at 164, n. 4.   

 

B. The State has discretion to decide whom among multiple violators to charge.  

 
The equal-protection holding in In D.B. is also flawed.  On the one hand, In re D.B. states 

that R.C. 2907.02(A)(1)(b) “must be enforced equally and without regard to the particular 

circumstances of an individual’s situation.”  In re D.B. at ¶ 30.  On the other hand, the opinion 

states that two juveniles under 13 who engage in sexual conduct are “identically situated” and 

that “Equal Protection Clause’s mandate that persons similarly circumstanced shall be treated 

alike.”  Id.  It is impossible to conclude that two individuals are “identically situated” or 

“similarly circumstanced” without considering the “particular circumstances of an individual’s 

situation.”  The “particular circumstances of an individual’s situation” are what differentiate one 

individual from another and explain why, when two juveniles under13 engage in sexual conduct 

with each other, law enforcement may choose to charge one but not the other.  And the 

“particular circumstances of an individual’s situation” constitute more than just whether he or 

she meets the statutory elements of an offense.     

Consider In re D.B. itself.  According to the opinion, D.B. “always initiated” the sexual 

conduct with M.G. and “would either bargain with, or use physical force on, M.G. to convince 

M.G. to engage in sexual conduct.”  Id. at ¶ 5.  D.B. “bribed” M.G. and “was substantially bigger 
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than other children his age.”  Id. at ¶¶ 5-6.  These “particular circumstances” of D.B.’s and 

M.G.’s “situation[s]” show that the two juveniles were not “identically situated” or “similarly 

circumstanced” and justified charging D.B.—but not M.G.—with statutory rape. 

 Moreover, it is well-settled that “[i]n the ordinary case, ‘so long as the prosecutor has 

probable cause to believe that the accused committed an offense defined by statute, the decision 

whether or not to prosecute, and what charge to file or bring before a grand jury, generally rests 

entirely in his discretion.’”  United States v. Armstrong, 517 U.S. 456, 464 (1996), quoting 

Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978).  To prove an equal protection violation, the 

defendant must show that the decision to prosecute was based on “an unjustifiable standard such 

as race, religion, or other arbitrary classification.”  Armstrong, 517 U.S. at 464, quoting Oyler v. 

Boles, 368 U.S. 448, 456 (1962).  The defendant must establish a discriminatory effect and a 

discriminatory purpose based on the unjustifiable standard.  Armstrong, 517 U.S. at 465.   

 Thus, “the conscious exercise of some selectivity in enforcement is not in itself a federal 

constitutional violation.”  Oyler, 368 U.S. at 456.  “Within the limits set by the legislature’s 

constitutionally valid definition of chargeable offenses, the conscious exercise of some 

selectivity in enforcement is not in itself a federal constitutional violation so long as the selection 

was not deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary 

classification.”  Bordenkircher, 434 U.S. at 364 (internal quotation marks and brackets omitted).   

 Prosecutors can rightly give “full consideration” to a “wide range of factors” in deciding 

whether to prosecute, beyond just the strength of the prosecution’s case.  United States v. 

Lovasco, 431 U.S. 783, 794 (1977).  This far-ranging inquiry includes the decision to prosecute 

some offenders and not to prosecute others.  The prosecutor’s inquiry can include consideration 

of factors related to the offender’s “culpability, as distinguished from his legal guilt.”  Id.  
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“Rather than deviating from elementary standards of ‘fair play and decency,’ a prosecutor abides 

by them if he refuses to seek indictments until he is completely satisfied that he should prosecute 

and will be able promptly to establish guilt beyond a reasonable doubt.”  Id. at 795. 

  This Court in In re D.B. did not mention these well-settled principles.  Indeed, this 

Court’s equal-protection analysis “seems to preclude the exercise of discretion in charging and 

other prosecutorial decisions.”  In re Welfare of B.A.H., 845 N.W.2d at 166, fn. 5.  This Court 

erroneously stated that “the statute must be enforced equally.”  In re D.B. at ¶ 30.  Prosecutors 

have broad discretion in making their charging decisions and need not charge every known 

offender.  Conscious selectivity is allowed.  This Court stated that the statute must be enforced 

“without regard to the particular circumstances of the individual’s situation.”  Id.  But a 

prosecutor’s discretion extends beyond an assessment of the strength of the prosecution’s case 

under the statutory elements and includes consideration of enforcement policies and the relative 

culpabilities of offenders.  The facts revealed in the In re D.B. opinion confirm that the 

prosecutor was well within his discretion in charging D.B. and not M.G. 

* * * 

 In the end, R.C. 2907.05(A)(4) is not unconstitutionally vague or violate equal protection 

as applied to D.S or other juveniles under 13.  The statutory language provides fair warning as to 

what the law prohibits and confines law enforcement’s discretion in determining what constitutes 

a violation.  There is no proof in the present case that both D.S. and D.M. violated R.C. 

2907.05(A)(4).  But even in circumstances when two juveniles under 13 both satisfy the 

elements of the statute, law enforcement’s decision to charge one and not the other does not 

make R.C. 2907.05(A)(4) unconstitutionally vague.  And absent any proof of invidious 
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discrimination—and in the present case, there is no such proof—the decision to charge one but 

not the other does not violate Equal Protection.   

CONCLUSION 

For the foregoing reasons, the Tenth District’s judgment should be affirmed.
1
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1
   If this Court sua sponte contemplates a decision upon an issue not briefed, the State respectfully 

requests notice of that intention and requests an opportunity to brief the issue before this Court 
makes its decision.  State v. 1981 Dodge Ram Van, 36 Ohio St.3d 168, 170 (1988). 
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