
 
 

IN THE SUPREME COURT OF OHIO 

 

 

STATE OF OHIO, : 

  : Case No. 2017-87 

 Plaintiff-Appellee, :  

  : On Appeal from the Hamilton 

v.  : County Court of Appeals, First 

  : Appellate District, Case No. C-150752 

ANTHONY CARNES, :  

  :  

 Defendant-Appellant. :  

______________________________________________________________________________ 

 

ANTHONY CARNES’S MERIT BRIEF 

______________________________________________________________________________ 

 

 

JOSEPH DETERS #0012084 

Hamilton County Prosecutor 

 

SCOTT HEENAN #0075734 

Asst. Prosecutor 

 

230 East 9th Street – Suite 4000 

Cincinnati, Ohio 45202 

(513) 946-3227 

(513) 946-3021 – Fax 

 

 

COUNSEL FOR STATE OF OHIO 

 

OFFICE OF THE  

OHIO PUBLIC DEFENDER 

 

PETER GALYARDT #0085439 

Asst. Ohio Public Defender 

 

250 East Broad Street – Suite 1400 

Columbus, Ohio 43215 

(614) 466-5394 

(614) 752-5167 – Fax 

peter.galyardt@opd.ohio.gov 

 

COUNSEL FOR ANTHONY CARNES 

 

 

 

 

 

 

 

 

 

 

Supreme Court of Ohio Clerk of Court - Filed November 28, 2017 - Case No. 2017-0087



 
 

JUVENILE LAW CENTER, 

AMICUS CURIAE 

 

RIYA SHAH 

1315 Walnut Street – Suite 400 

Philadelphia, Pennsylvania 19107 

(215) 625-0551 

(215) 625-2808 – Fax 

rshah@jlc.org 

 

WINSTON & STRAWN LLP 

 

SAMUEL PARK 

JOHN DROSICK 

35 West Wacker Drive 

Chicago, Illinois 60601 

(312) 558-5600 

(312) 558-5700 – Fax 

spark@winston.com 

jdrosick@winston.com 

 

COUNSEL FOR  

JUVENILE LAW CENTER 

 

 

BUCKEYE FIREARMS ASSOCIATION, 

AMICUS CURIAE 

 

RONALD LEMIEUX #0093536 

Buckeye Firearms Association Attorney 

 

38109 Euclid Avenue 

Willoughby, Ohio 44094 

(440) 946-5297 

(440) 946-0644 – Fax 

ronlemieuxesq@gmail.com 

 

COUNSEL FOR  

BUCKEYE FIREARMS ASSOCIATION 

 



i 
 

TABLE OF CONTENTS  

 Page No. 

 

TABLE OF AUTHORITIES ...................................................................................... iii 

 

INTRODUCTION ........................................................................................................ 1 

 

STATEMENT OF THE CASE AND FACTS ............................................................ 2 

 

ARGUMENT ................................................................................................................. 2 

 

PROPOSITION OF LAW:   

 

Juvenile adjudications cannot satisfy elements of an 

offense committed as an adult.  Fifth, Sixth, and 

Fourteenth Amendments, United States Constitution; 

Article I, Sections 5 and 16, Ohio Constitution.  State v. 

Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448; 

State v. Bode, 144 Ohio St.3d 155, 2015-Ohio-1519, 41 

N.E.3d 1156; Alleyne v. United States, 570 U.S. ___, 133 

S.Ct. 2151, 186 L.Ed.2d 314 (2013); Apprendi v. New Jersey, 

530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). ................................. 2 

 

CONCLUSION ........................................................................................................... 12 

 

CERTIFICATE OF SERVICE ................................................................................. 13 

 

APPENDIX: 

 

Notice of Appeal (Jan. 18, 2017) .......................................................................... A-1 

 

Judgment Entry and Opinion of the First District Court of Appeals, 

Hamilton County, Case No. C-150752 (Dec. 7, 2016) .................................... A-4 

 

Fifth Amendment, United States Constitution................................................. A-13 

 

Sixth Amendment, United States Constitution ................................................ A-14 

 

Fourteenth Amendment, United States Constitution ...................................... A-15 

 

Article I, Section 5, Ohio Constitution .............................................................. A-16 



ii 
 

TABLE OF CONTENTS  

 Page No. 

 

APPENDIX: (cont’d) 

 

Article I, Section 16, Ohio Constitution ............................................................ A-17 

 

R.C. 2151.281 ...................................................................................................... A-18 

 

R.C. 2152.10 ........................................................................................................ A-21 

 

R.C. 2152.11 ........................................................................................................ A-22 

 

R.C. 2152.12 ........................................................................................................ A-26 

 

R.C. 2152.13 ........................................................................................................ A-30 

 

R.C. 2152.14 ........................................................................................................ A-33 

 

R.C. 2923.13 ........................................................................................................ A-36 

 

R.C. 2923.14 ........................................................................................................ A-37 

 

R.C. 5139.18 ........................................................................................................ A-39 

 

R.C. 5139.38 ........................................................................................................ A-41 

 

R.C. 5139.50 ........................................................................................................ A-42 

 

R.C. 5139.51 ........................................................................................................ A-44 

 

R.C. 5139.52 ........................................................................................................ A-47 

 

Juv.R. 4  .............................................................................................................. A-51 

 

Juv.R. 7 ............................................................................................................... A-53 

 

Juv.R. 29 ............................................................................................................. A-55 

 

Juv.R. 30 ............................................................................................................. A-57 



iii 
 

TABLE OF AUTHORITIES 

 Page No. 

 

CASES: 

 

Alleyne v. United States, 570 U.S. ___, 133 S.Ct. 2151, 186 L.Ed.2d 314 

(2013) ............................................................................................................. 2,6,7 

 

Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 

(2000) ................................................................................................................ 3,7 

 

Arnold v. Cleveland, 67 Ohio St.3d 35, 616 N.E.2d 163 (1993) .............................. 8 

 

Graham v. Florida, 560 U.S. 48, 130 S.Ct. 2011, 176 L.Ed.2d 825 (2010) ......... 3,4 

 

In re A.G., 148 Ohio St.3d 118, 2016-Ohio-3306, 69 N.E.3d 646 ............................ 8 

 

In re Caldwell, 76 Ohio St.3d 156, 157, 666 N.E.2d 1367 (1996) ................... 4,5,11 

 

In re C.P., 131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729 ............... 3,4,5,11 

 

In re C.S., 115 Ohio St.3d 267, 2007-Ohio-4919, 874 N.E.2d 177 .................. 4,5,10 

 

In re M.P., 124 Ohio St.3d 445, 2010-Ohio-599, 923 N.E.2d 584 ........................... 5 

 

Lewis v. United States, 445 U.S. 55, 100 S.Ct. 915, 63 L.Ed.2d 198 (1980) .... 10,11 

 

Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012) ......... 3,4 

 

State v. Aalim, 150 Ohio St.3d 463, 2016-Ohio-8278, ___ N.E.3d ___ 

(Aalim I) .............................................................................................................. 5 

 

State v. Aalim, 150 Ohio St.3d 489, 2017-Ohio-2956, ___ N.E.3d ___ 

(Aalim II) ............................................................................................................. 5 

 

State v. Bode, 144 Ohio St.3d 155, 2015-Ohio-1519, 41 N.E.3d 1156 ........... passim 

 

State v. Boyer, 2d Dist. Clark No. 2016-CA-63, 2017-Ohio-4199 ................... 7,9,11 

 

State v. Brown, 10th Dist. Franklin No. 16AP-753, 2017-Ohio-7134 .................... 7 

 



iv 
 

TABLE OF AUTHORITIES 

 Page No. 

 

CASES: (cont’d) 

 

State v. Brown, 143 Ohio St.3d 444, 2015-Ohio-2438, 39 N.E.3d 496 ................... 8 

 

State v. Brown, 99 Ohio St.3d 323, 2003-Ohio-3931, 792 N.E.2d 175.................... 8 

 

State v. Carnes, 1st Dist. Hamilton No. C-150752, 2016-Ohio-8019 .............. 2,7,10 

 

State v. Hand, 2d Dist. Montgomery No. 25840, 2014-Ohio-3838 ......................... 8 

 

State v. Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 448 .............. passim 

 

State v. Jackson, 2d Dist. Montgomery No. 27351, 2017-Ohio-4197 ..................... 7 

 

State v. Lerch, 4th Dist. Washington No. 15-CA-39, 2016-Ohio-2791 ................. 11 

 

State v. Long, 138 Ohio St.3d 478, 2014-Ohio-849, 8 N.E.3d 890 .......................... 3 

 

State v. McCray, 1st Dist. Hamilton No. C-160272, 2017-Ohio-2996 .................... 7 

 

State v. Mole, 149 Ohio St.3d 215, 2016-Ohio-5124, 74 N.E.3d 368 ...................... 8 

 

State v. Moore, 149 Ohio St.3d 557, 2016-Ohio-8288, 76 N.E.3d 1127 ............... 3,4 

 

State v. Morgan, Slip Opinion No. 2017-Ohio-7565 ........................................... 9,10 

 

State v. Williams, 10th Dist. Franklin No. 16AP-540, 2017-Ohio-5598 ................ 7 

 

United States v. Gaudin, 515 U.S. 506, 115 S.Ct. 2310, 132 L.Ed.2d 444 

(1995) ................................................................................................................... 7 

 

United States v. O’Brien, 560 U.S. 218, 130 S.Ct. 2169, 176 L.Ed.2d 979 

(2010) ................................................................................................................... 6 

 

CONSTITUTIONAL PROVISIONS: 

 

Fifth Amendment, United States Constitution....................................................... 2 

 



v 
 

TABLE OF AUTHORITIES 

 Page No. 

 

CONSTITUTIONAL PROVISIONS: (cont’d) 

 

Sixth Amendment, United States Constitution ...................................................... 2  

 

Fourteenth Amendment, United States Constitution ............................................ 2 

 

Article I, Section 5, Ohio Constitution .................................................................... 2 

 

Article I, Section 16, Ohio Constitution .................................................................. 2 

 

STATUTES: 

 

R.C. 2151.281 .......................................................................................................... 10 

 

R.C. 2152.10 .............................................................................................................. 5 

 

R.C. 2152.11 .............................................................................................................. 5 

 

R.C. 2152.12 .............................................................................................................. 5 

 

R.C. 2152.13 .............................................................................................................. 5 

 

R.C. 2152.14 .............................................................................................................. 5 

 

R.C. 2923.13 .................................................................................................... 9,10,11 

 

R.C. 2923.14 ............................................................................................................ 11 

 

R.C. 5139.18 ............................................................................................................ 11 

 

R.C. 5139.38 ............................................................................................................ 11 

 

R.C. 5139.50 ............................................................................................................ 11 

 

R.C. 5139.51 ............................................................................................................ 11 

 

R.C. 5139.52 ............................................................................................................ 11 

 



vi 
 

TABLE OF AUTHORITIES 

 Page No. 

 

RULES: 

 

Juv.R. 4 ................................................................................................................... 10 

 

Juv.R. 7 ................................................................................................................... 10 

 

Juv.R. 29 ................................................................................................................. 11 

 

Juv.R. 30 .............................................................................................................. 5,10 

 



1 
 

INTRODUCTION 

 

 Because children are not adults, Ohio created a unique juvenile-justice 

system with fundamentally different purposes, goals, and processes from those of 

the adult system.  One major distinction is that there is traditionally no right to a 

jury trial in the juvenile system.  Consistent with the purposes, goals, and processes 

of the juvenile system, and applying various legal and constitutional principles, this 

Court has molded protections for children that are not available to adults.  Those 

protections impact subsequent conduct when the overriding principles demand.  In 

essence, those who have engaged in youthful indiscretions are to be rehabilitated, 

and when they become adults their childhood conduct does not follow them.  Simply 

put, juvenile adjudications are not criminal convictions and should not be viewed as 

such.  This conclusion is reinforced by the fact that Ohio’s juvenile system uses two 

different approaches, one mandatory and one discretionary, to transfer its most 

severe offenders into the adult system, and has a process to include an adult 

sentence with a juvenile rehabilitation for the next most serious level of offenders.  

In line with that approach, this Court has prohibited juvenile adjudications from 

increasing punishment for subsequent adult conduct.  Given that framework, it is 

incongruous for such adjudications to be permitted to turn what would otherwise be 

lawful conduct into a crime.  Thus, a juvenile adjudication should not be deemed to 

meet an element of an offense charged against an adult. 
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STATEMENT OF THE CASE AND FACTS 

 Anthony Carnes moved to dismiss his weapon-under-disability charge 

because his disability was his 1994 juvenile adjudication,1 and that disability was 

an element of the offense he allegedly committed as an adult.  See State v. Carnes, 

1st Dist. Hamilton No. C-150752, 2016-Ohio-8019, ¶ 2.  The trial court denied his 

request, and that denial was upheld on appeal.  Id.; see also id. at ¶ 14-16.  Solely 

because of his indiscretion as a 17-year old, Mr. Carnes—now 40 years old—is 

currently serving a two-and-a-half-year prison sentence for possessing a legal item.  

Id. at ¶ 2.  In other words, but for the conduct that he committed nearly 20 years 

prior as a child, Mr. Carnes did not commit a crime as an adult.  See id. 

ARGUMENT 

 The decision below, which permits a juvenile adjudication to meet an element 

of an offense charged for conduct committed as an adult, is incompatible with both 

Ohio’s juvenile-justice system and this Court’s precedent on that system. 

PROPOSITION OF LAW 

Juvenile adjudications cannot satisfy elements of 

an offense committed as an adult.  Fifth, Sixth, and 

Fourteenth Amendments, United States 

Constitution; Article I, Sections 5 and 16, Ohio 

Constitution.  State v. Hand, 149 Ohio St.3d 94, 

2016-Ohio-5504, 73 N.E.3d 448; State v. Bode, 144 

Ohio St.3d 155, 2015-Ohio-1519, 41 N.E.3d 1156; 

Alleyne v. United States, 570 U.S. ___, 133 S.Ct. 2151, 

                                                           
1 The adjudication was for the equivalent of felonious assault, which was charged 

based upon a fight between teenagers at a mall during which Mr. Carnes punched 

someone in the mouth, resulting in damaged teeth.  See State v. Carnes, 1st Dist. 

Hamilton No. C-150752, 2016-Ohio-8019, ¶ 2; see also Trial Tr. 299-303. 
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186 L.Ed.2d 314 (2013); Apprendi v. New Jersey, 530 

U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). 

   

 Because “a juvenile adjudication is not a conviction of a crime and should not 

be treated as one,” it cannot properly serve as an element of an offense charged 

against an adult.2  State v. Hand, 149 Ohio St.3d 94, 2016-Ohio-5504, 73 N.E.3d 

448, ¶ 38. 

I. Children are not adults. 

There is a massive movement in the law recognizing what science and 

experience teach―that children are, and must be treated, different than adults.  See 

Juvenile Law Center Amicus Brief; see also Graham v. Florida, 560 U.S. 48, 130 

S.Ct. 2011, 176 L.Ed.2d 825 (2010); Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, 

183 L.Ed.2d 407 (2012); State v. Moore, 149 Ohio St.3d 557, 2016-Ohio-8288, 76 

N.E.3d 1127; Hand, 2016-Ohio-5504; State v. Bode, 144 Ohio St.3d 155, 2015-Ohio-

1519, 41 N.E.3d 1156; State v. Long, 138 Ohio St.3d 478, 2014-Ohio-849, 8 N.E.3d 

890; In re C.P., 131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d 729. 

 

                                                           
2 This Court’s decision is profoundly rationale and sound when considered in the 

context of the hierarchy of juvenile offenders in Ohio.  There are four categories of 

such offenders: (1) those who must be transferred to the adult system (mandatory 

bindover), (2) those who may be transferred to the adult system (discretionary 

bindover), (3) those who stay in the juvenile system but receive an adult sentence 

that may be later invoked based upon institutional conduct (serious youthful 

offenders), and (4) those who remain solely in the juvenile system.  See infra, at fn. 

5.  The Hand decision applies only to those that fit into category 4, either initially at 

the charging stage, or through juvenile-court-amenability determinations (category 

2) and subsequent appropriate offender behavior in an institutional setting 

(category 3), that allows the juvenile to qualify for category 4 based upon merit 

(amenability or favorable conduct in an institution).      
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II. Ohio created a unique juvenile-justice system with fundamentally 

different purposes and goals from those of the adult system. 

 

This Court has highlighted the drastic differences between Ohio’s juvenile-

justice system and its adult system.  See In re C.S., 115 Ohio St.3d 267, 2007-Ohio-

4919, 874 N.E.2d 177, ¶ 65-75; see also Juvenile Law Center Amicus Brief.  “The 

juvenile system’s purpose [is] ‘to combine flexible decision-making with 

individualized intervention to treat and rehabilitate offenders rather than punish 

offenses.’”  (Citation omitted.)  Hand, 2016-Ohio-5504, at ¶ 35.  To accomplish that 

overriding purpose, Ohio’s juvenile system “eschew[s] traditional, objective criminal 

standards and retributive notions of justice,” and remains “‘an uneasy partnership 

of law and social work.’”  (Citations omitted.)  In re C.S. at ¶ 66, 75.  In other words, 

its end result is a true alternative to criminal conviction—one with the purpose of 

molding a child’s development and future not through punishment, but rather 

treatment and intervention.  See In re Caldwell, 76 Ohio St.3d 156, 157, 666 N.E.2d 

1367 (1996).  That is so because children are simply not as culpable for their actions 

as adults.  See generally Graham, Miller, Moore, Hand.  As such, the juvenile 

system is fundamentally “designed to shield children from stigmatization based 

upon the bad acts of their youth.”  In re C.P., 2012-Ohio-1446, ¶ 63.  From that 

foundation comes the system’s keystone of fundamental fairness,3 which is an 

                                                           
3 This foundation creates what some may perceive to be a paradox: the diminished 

procedural safeguards of the juvenile-justice system, necessary to facilitate the 

primary purpose of rehabilitation through treatment and intervention within the 

juvenile system, result in unfairness if a rehabilitated juvenile’s youthful conduct is 

later attempted to be used against them in the punitive adult system.  See Hand, 

2016-Ohio-5504, at ¶ 35, 38; see also Bode, 2015-Ohio-1519, at syllabus. 
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“uncertain” prerequisite “as opaque as its importance is lofty.”  (Citation omitted.)  

See id. at ¶ 80; see also Hand at ¶ 37.  Consequently, the specific circumstances at 

issue wholly control.  See In re C.P. at ¶ 80; see also Hand at ¶ 12.   

Given these foundations, juvenile adjudications should not be deemed to meet 

elements of an offense charged against an adult because, in this context, the adult 

conduct in question was legal but for the youthful indiscretion.  That reality 

grounds these situations in Ohio’s juvenile-justice system.4  And that system, which 

aims to wipe the slate clean, does not support the retention of future consequences 

attached to a distant juvenile adjudication.  See In re Caldwell at 157.  If it did, then 

youthful indiscretions, in effect, would lie in wait to negatively impact a 

rehabilitated youth’s life years later, which this Court has expressly identified as 

inappropriate.  See id.  Indeed, harboring such resentments is entirely inconsistent 

with the core tenets of the system.5  See In Re C.P. at ¶ 63; see also In re C.S., 2007-

Ohio-4919, at ¶ 65-75, 80.  For that reason, this Court has required the juvenile 

system’s rehabilitative emphasis to extend beyond the age of majority when 

appropriate.  See In re C.P. at ¶ 85; see also Hand at ¶ 38. 

                                                           
4 Importantly, that system does not provide the right to a jury trial because of its 

focus on rehabilitation rather than punishment.  Hand at ¶ 36. 

 
5 This is especially true because Ohio’s juvenile system has three built-in 

mechanisms—mandatory bindover, discretionary bindover, and serious-youthful-

offender blended sentences—to bridge the most egregious and dangerous juvenile 

offenders to the adult system.  See generally R.C. 2152.10; R.C. 2152.11; R.C. 

2152.12; R.C. 2152.13; R.C. 2152.14; Juv.R. 30; see also State v. Aalim, 150 Ohio 

St.3d 463, 2016-Ohio-8278, ___ N.E.3d ___, ¶ 7 (Aalim I); State v. Aalim, 150 Ohio 

St.3d 489, 2017-Ohio-2956, ___ N.E.3d ___, ¶ 38 (Aalim II); In re M.P., 124 Ohio 

St.3d 445, 2010-Ohio-599, 923 N.E.2d 584, ¶ 11-12, 15.   
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III. This Court’s decisions in Bode and Hand, grounded in fundamental 

fairness, demand that juvenile adjudications cannot satisfy elements 

of an offense committed as an adult.  

 

 This Court has consistently limited the use of juvenile adjudications in adult 

prosecutions.  In Bode, this Court held that a juvenile adjudication cannot enhance 

a penalty for criminal conduct committed as an adult “when the adjudication 

carried the possibility of confinement,” “was uncounseled,” and “there was no 

effective waiver of the right to counsel.”  Bode at syllabus.  In Hand, this Court held 

that a juvenile adjudication, without regard to whether it was counseled or 

uncounseled, may not be used to enhance the degree of or the sentence for a 

subsequent adult criminal offense, because it is “fundamentally unfair to allow 

juvenile adjudications that result from * * * less formal proceedings to be 

characterized as criminal convictions that may later enhance adult punishment.”  

Hand at ¶ 35.   

In theory and practice, the appropriate considerations applied to the 

elements-of-a-crime analysis implicated here are even stronger than those identified 

in the enhanced-punishment context in Bode and Hand.  The Supreme Court of the 

United States has ruled that “[t]he touchstone for determining whether a fact must 

be found by a jury beyond a reasonable doubt is whether the fact constitutes an 

‘element’ or ‘ingredient’ of the charged offense.”  Alleyne v. United States, 570 U.S. 

___, 133 S.Ct. 2151, 2158, 186 L.Ed.2d 314 (2013), quoting United States v. O’Brien, 

560 U.S. 218, 130 S.Ct. 2169, 176 L.Ed.2d 979 (2010).  And this Court has expressly 

held that “a juvenile adjudication is not a conviction of a crime and should not be 
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treated as one.”  Hand at ¶ 38.  Under those circumstances, it is incongruous to 

permit juvenile adjudications to constitute an “essential predicate” for a crime 

committed as an adult where the juvenile adjudication produces “a loss of liberty 

itself,” but to prohibit said adjudication from enhancing punishment for a crime 

committed as an adult, as occurred in Hand.  See Carnes, 2016-Ohio-8019, at ¶ 19 

(Cunningham, P.J., dissenting).6  That baseline objection is comparable to that of 

the dissenting opinion in the court of appeals’ decision in Hand.  There, the dissent 

highlighted the following concerns surrounding an approach that equates a juvenile 

adjudication with a criminal conviction:  

(1) the different purposes of a juvenile adjudication and 

the juvenile-justice system as a whole, (2) the prevalence 

of pleas in the juvenile system, (3) the lack of a jury trial 

in juvenile proceedings, (4) the difficulty juveniles face to 

                                                           
6 Numerous other judges around Ohio have also dissented using the same rationale 

and adding to it to varying degrees.  In short, the dissenting judges highlight: (1) 

the incompatible nature of prohibiting enhanced punishment due to a juvenile 

adjudication but permitting legal conduct to be transformed into illegal conduct 

based upon one, (2) the juvenile system versus adult system distinctions, (3) the fact 

that there is no potential for a jury trial in the juvenile system, and (4) the fact that 

there is no constitutional distinction between facts to prove an enhanced 

punishment vis-à-vis those to prove an element.  See State v. McCray, 1st Dist. 

Hamilton No. C-160272, 2017-Ohio-2996, ¶ 72 (Zayas, P.J., dissenting in part) 

(same rationale as Judge Cunningham in Carnes); State v. Jackson, 2d Dist. 

Montgomery No. 27351, 2017-Ohio-4197, ¶ 12-13 (Donovan, J., dissenting) (same 

rationale as Judge Cunningham in Carnes with a notable emphasis on the juvenile 

vs. adult conduct distinction); State v. Boyer, 2d Dist. Clark No. 2016-CA-63, 2017-

Ohio-4199, ¶ 17-18 (Donovan, J., dissenting) (same as Jackson); State v. Williams, 

10th Dist. Franklin No. 16AP-540, 2017-Ohio-5598, ¶ 66-69 (Horton, J., dissenting 

in part) (applying United States v. Gaudin, 515 U.S. 506, 510, 115 S.Ct. 2310, 132 

L.Ed.2d 444 (1995), Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147 

L.Ed.2d 435 (2000), and Alleyne, 133 S.Ct. 2151, to find no constitutional 

“distinction between facts that enhance punishment and those that prove an 

element of an offense”); State v. Brown, 10th Dist. Franklin No. 16AP-753, 2017-

Ohio-7134, ¶ 56-59 (Horton, J., dissenting in part) (same as Williams).  
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meaningfully participate in a process they do not fully 

understand and do not control, and (5) the lack of zealous 

advocacy in juvenile proceedings.  

 

(Citations omitted.)  State v. Hand, 2d Dist. Montgomery No. 25840, 2014-Ohio-

3838, ¶ 11 (Donovan, J., dissenting).  Ultimately, this Court found those concerns 

dispositive when it explicitly held that juvenile adjudications are not criminal 

convictions.  See Hand, 2016-Ohio-5504, at ¶ 38.  

IV. Ohio’s Constitution can offer greater protection and should here if 

the federal Constitution does not require the application of Bode and 

Hand. 

 

 Because the Ohio Constitution is a “document of independent force,” this 

Court has full “autonomy under [it] to afford [Ohioans] greater rights than those 

secured by the federal Constitution.”  Arnold v. Cleveland, 67 Ohio St.3d 35, 616 

N.E.2d 163 (1993), paragraph one of the syllabus; State v. Mole, 149 Ohio St.3d 215, 

2016-Ohio-5124, 74 N.E.3d 368, ¶ 20.  Simply stated, the federal Constitution 

operates solely as “a floor below which [Ohio] court decisions may not fall.”  Arnold 

at paragraph one of the syllabus.  Thus, this Court has interpreted the Ohio 

Constitution to offer greater protection than that of the federal Constitution when 

necessary.  See Bode, 2015-Ohio-1519, at ¶ 23, 28-29; see also Mole at ¶ 23; In re 

A.G., 148 Ohio St.3d 118, 2016-Ohio-3306, 69 N.E.3d 646, ¶ 11-13; State v. Brown, 

143 Ohio St.3d 444, 2015-Ohio-2438, 39 N.E.3d 496, ¶ 23; State v. Farris, 109 Ohio 

St.3d 519, 2006-Ohio-3255, 849 N.E.2d 985, ¶ 48; State v. Brown, 99 Ohio St.3d 323, 

2003-Ohio-3931, 792 N.E.2d 175, syllabus.  For all of the reasons detailed in Parts I-
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III,7 if the federal Constitution does not prohibit the use of juvenile adjudications to 

satisfy elements of an offense committed as an adult, greater protection is necessary 

here.  See Bode at ¶ 23, 28-29; see also Hand, 2016-Ohio-5504, at ¶ 38; State v. 

Morgan, Slip Opinion No. 2017-Ohio-7565, ¶ 62-70, (O’Connor, C.J., dissenting). 

V. The civil-based statutory disabilities, and constitutional applications 

solely within an adult context, are false equivalencies. 

 

A. The civil-based statutory disabilities. 

 

It is false to suggest that the juvenile-adjudication disability predicates in 

R.C. 2923.13(A) are more akin to the purely civil disability predicates delineated in 

that section.  See Boyer, 2017-Ohio-4199, ¶ 10.  The plain language of the statute 

disproves such a claim.  Juvenile adjudications are referenced twice in R.C. 

2923.13(A), and both times they are directly equated with an adult felony 

conviction.  See R.C. 2923.13(A)(2) (establishing a disability for a juvenile who “has 

been adjudicated a delinquent child for the commission of an offense that, if 

committed by an adult, would have been a felony offense of violence”); see also R.C. 

2923.13(A)(3) (establishing a disability for a juvenile who “has been adjudicated a 

delinquent child for the commission of an offense that, if committed by an adult, 

would have been a felony offense involving the illegal possession, use, sale, 

administration, distribution, or trafficking in any drug of abuse”).  Moreover, even if 

the equivalency somehow holds, none of the other identified civil-based statutory 

                                                           
7 Two warrant reinforcement: (1) the fundamental-fairness focus of this state’s 

juvenile system that does not offer trial by jury, and (2) the incongruity of 

prohibiting enhanced punishment because of a juvenile adjudication, but permitting 

legal conduct to be criminalized because of one. 
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disabilities flow out of Ohio’s juvenile-justice system, and none are equated to adult 

criminal conduct in definition.  See R.C. 2923.13(A)(4) and (5). 

B. Lewis v. United States, 445 U.S. 55, 100 S.Ct. 915, 63 L.Ed.2d 198 

(1980). 

 

Any constitutional refusal to apply Bode and Hand to elements of 

offenses―like the decision below―would rest in large part on Lewis and its 

rationale.  See Carnes, 2016-Ohio-8019, at ¶ 13-14.  But all of the criminal conduct 

in Lewis was committed as an adult.  See Lewis at 56-57, 66-67.  Thus, its 

holding―that the reliability and constitutionality of an adult conviction that 

institutes a firearm disability is not constitutionally significant under the federal 

Constitution―is of no value here.8  Adult predicate conduct and the adult criminal-

justice system are not at issue in this case.  Rather, Ohio’s juvenile-justice system, 

with its focus on fundamental fairness with no possibility of trial by jury9 and its 

desire to rehabilitate retrospectively and relieve prospectively, is the salient 

consideration here.  See generally Hand, 2016-Ohio-5504, at ¶ 35, 37-38.  That 

consideration removes juvenile-predicate conduct from the desire of disability 

                                                           
8 It is noteworthy, as this Court has stressed, that “the jury-trial right is not 

primarily focused on the reliability of the jury’s conclusions drawn from the facts, 

but rather on preventing the state from drawing conclusions from the facts without 

using a jury.”  Hand, 2016-Ohio-5504, at ¶ 33.   

 
9 Additional distinguishing features of Ohio’s juvenile system are worth mentioning.  

See Juvenile Law Center Amicus Brief.  In this context, at minimum, three are 

significant.  First, the different counsel-waiver standard.  See In re C.S., 2007-Ohio-

4919, at paragraphs three, four, five, and six of the syllabus.  Second, parents must 

receive notice.  See generally Juv.R. 7(F)(1) and (G); Juv.R. 30(D).  And, third, 

guardian ad litem requirements.  See generally Morgan, 2017-Ohio-7565, ¶ 2; R.C. 

2151.281(A)(1); Juv.R. 4(B)(1).  
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prohibitions “to keep guns out of the hands of those who have demonstrated that 

they may not be trusted to possess a firearm without becoming a threat to society.”  

(Citations omitted.)  Lewis at 63; see also R.C. 2923.13(A).  Indeed, by definition, 

rehabilitated juveniles no longer qualify under that blanket concern.10  See In re 

Caldwell, 76 Ohio St.3d at 157; see also In re C.P., 2012-Ohio-1446, at ¶ 63.   

VI. Because the statutory-relief mechanism is not accompanied by 

adequate notice, it is not particularly effective, let alone dispositive 

of the issue herein. 

 

 It is true that a statute allows for one to apply to the court of common pleas 

for relief from a disability.  See R.C. 2923.14; see also Boyer, 2017-Ohio-4199, at ¶ 

14.  Importantly, the potential relief is both fully discretionary and subject to 

prosecutor objections.  See R.C. 2923.14(C) and (D); see also State v. Lerch, 4th Dist. 

Washington No. 15-CA-39, 2016-Ohio-2791, ¶ 12, 20-22.  Regardless, research 

shows that there is no notice of this plausible relief at any stage of Ohio’s juvenile-

justice system.  Not through the courts.  Not through the Ohio Department of Youth 

Services.  Nowhere.  See generally Juv.R. 29; R.C. 5139.18; R.C. 5139.38; R.C. 

5139.50; R.C. 5139.51; R.C. 5139.52; R.C. 5139.56.  Accordingly, nothing about the 

relief mechanism satisfies the purposes, goals, and processes—especially 

fundamental fairness—of the juvenile system.  As such, it should not operate as an 

influential, let alone dispositive, factor in this case. 

                                                           
10 This is particularly true here, where Mr. Carnes’s criminal conduct as a juvenile 

was a mere fist fight, the garden-variety, stereotypical indiscretion attributable to 

youth.  See Trial Tr. 299-303; see also fn. 5, supra (describing how Ohio’s system 

transfers the most dangerous juvenile offenders to the adult system, and includes 

an adult sentence for the next most serious level of juvenile offenders). 
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CONCLUSION 

 A juvenile adjudication must not be deemed to meet an element of an offense 

charged against an adult.  As set forth above, this Court’s precedent leads 

inexorably to that conclusion. 
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