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The People submit the following brief in response to the 

defendant’s supplemental brief regarding the impact of S.B. 16-180 and 

S.B. 16-181.1 

INTRODUCTION 

In holding that the Eighth Amendment bars life-without-parole 

for juvenile nonhomicide offenders, the United States Supreme Court 

expressly held that “[a] State is not required to guarantee eventual 

freedom to a juvenile offender convicted of a nonhomicide crime.” 

Graham v. Florida, 560 U.S. 48, 75 (2010). What a State must do, 

however, is provide a juvenile nonhomicide offender with “some 

meaningful opportunity to obtain release based on demonstrated 

maturity and rehabilitation.” Id. But the Court in Graham did not find 

that its holding required a specific outcome or that it was for the Court 

to determine what meaningful opportunity a State should provide. On 

the contrary, the Court directed that “[i]t is for the State, in the first 

instance, to explore the means and mechanisms for compliance.” Id. 

                                      
1 S.B. 16-181 is largely inapplicable to the instant case because it 
addresses juveniles convicted of first-degree murder. 



 

2 

Heeding that request, the General Assembly enacted S.B. 16-180. 

See App. A. Signed into law on June 10, 2016, the new statute amends 

Colorado’s existing sentencing scheme to allow eligible juvenile 

offenders that have demonstrated maturity and rehabilitation during 

incarceration to petition for entry into a specialized program. Once an 

offender successfully completes the program, he or she is presumed to 

have shown both extraordinary mitigating circumstances justifying 

early release and that early release is compatible with the safety and 

welfare of society. The statute requires the governor to consider those 

presumptions, and accords the governor the authority to grant early 

parole if those same considerations are met in the governor’s view. 

By enacting a specific practice that allows juvenile offenders like 

the defendant to obtain parole after 25 years of incarceration, the 

General Assembly has gone beyond any obligation required by Graham. 

Accordingly, even if this Court determines that Graham extends to 

cumulative sentences, the defendant’s sentence is constitutional and 

should be upheld. 
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ARGUMENT 

I. The defendant’s sentence is constitutional under 
Graham.  

A. By enacting S.B. 16-180, the General 
Assembly went beyond what Graham 
requires.  

The purpose of S.B. 16-180 is plain. The legislature expressly 

acknowledged that the United States Supreme Court had recently held 

that “children are constitutionally different than adults for purposes of 

sentencing and should be given a meaningful opportunity for release 

based on demonstrated maturity and rehabilitation.” App. A. (Sec. 1, 

Legislative Declaration, (1)(a)). Consistent with those cases, the 

General Assembly likewise declared that “Colorado recognizes that 

children have not yet reached developmental maturity before the age of 

eighteen years and therefore have a heightened capacity to change 

behavior and a greater potential for rehabilitation.” Id. (Sec. 1, 

Legislative Declaration, (1)(b)). Accordingly, Colorado implemented “a 

system that allows any offender who committed a serious crime as a 

juvenile, [who] was treated as an adult by the criminal justice system, 

and has served more than twenty or twenty-five calendar years of a 
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sentence . . . during which he or she has exhibited growth and 

rehabilitation, the opportunity to further demonstrate rehabilitation 

and earn early release in a specialized program in a less secure setting 

without compromising public safety.” (Sec. 1, Legislative Declaration, 

(2)).  

Under S.B. 16-180, juvenile offenders not convicted of unlawful 

sexual behavior or certain forms of first-degree murder2 can petition for 

placement in a specialized program after serving 20 years of his or her 

sentence.3 Although Graham never addressed whether its holding 

extended to cumulative sentences, S.B. 16-180 applies to all eligible 

juvenile offenders. See Graham, 560 U.S. at 63. For eligible offenders, 

entry into the program is conditioned on demonstrated growth and 

maturity. These requirements include: 

                                      
2 Juvenile offenders “convicted of murder in the first degree as described 
in section 18-3-102(1)(b) or (1)(d), C.R.S.,” may petition for placement in 
the specialized program after serving 20 years of his or her sentence, 
while juvenile offenders convicted of murder in the first degree, as 
described in section 18-3-102, C.R.S., may petition for placement in the 
specialized program after serving 25 years of his or her sentence. § 17-
34-101(II), (III), C.R.S.  
3 S.B. 16-180 also does not apply to offenders in a treatment program 
within the Department of Corrections for a serious mental illness.  
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• obtaining a high school diploma or passing a high 
school equivalency exam; 
 

• participating in programs offered by the 
department and demonstrating responsibility and 
commitment to those programs; 
 

• demonstrating positive growth and change 
through increasing developmental maturity and 
quantifiable good behavior during the course of 
incarceration; and 
 

• accepting responsibility for the criminal behavior 
underlying the offenses for which the offender 
was convicted. 

 
§ 17-34-101(1)(a)(I), (D)-(G), C.R.S. Participation in the program is open 

to all offenders regardless of their sentence or parole eligibility date. 

§ 17-34-101(1)(b), C.R.S. 

 Upon receiving a petition from an offender, the Executive Director 

or his or her designee “shall review the petition and determine whether 

to place the offender in the specialized program.” § 17-34-101(2). In 

making that determination, the statute requires the director or his or 

her designee to consider, in part: 

• the nature of the offense and the circumstances 
surrounding the offense, including the extent of 
the offender’s participation in the criminal 
conduct; 
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• the age of and maturity of the offender at the 

time of the offense; 
 

• the behavior of the offender in any institution 
during the duration of his or her sentence; and 
 

• the assessed risks and needs of the offender. 
 

§ 17-34-101(2)(a)-(d). After considering those factors, the executive 

director shall place any offender that is “an appropriate candidate” in 

the program as soon as practicable. § 17-34-101(4)(a).  

Once an offender successfully completes the program, which is 

designed to take at least three years to complete, and serves at least 25 

years of his or her sentence, the statute allows the offender to apply for 

early parole. § 17-34-102(7), (8)(a)(I), (II), C.R.S. Unless rebutted by 

relevant evidence, it is then presumed that by completing the program: 

 (I) The offender has met the factual burden of 
presenting extraordinary mitigating 
circumstances; and 
(II) The offender’s release to early parole is 
compatible with the safety and welfare of society. 

Id. 

When an offender applies for early parole after having 

successfully completed the specialized program, the offender may file 
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his or her application with the governor’s office. § 17-22.5-403.7(6)(a), 

C.R.S. The statute authorizes the governor to grant the applicant early 

parole if, in the governor’s opinion, “extraordinary mitigating 

circumstance exist and the offender’s release from institutional custody 

is compatible with the safety and welfare of society.” § 17-22.5-

403(4.5)(a), C.R.S. By its terms, the statute requires the governor to 

consider that those considerations are presumptively met based on the 

offender’s successful completion of the program. Id. (“After considering 

any relevant evidence by any person or agency and considering the 

presumptions set forth in section 17-34-102(8), the governor may grant 

early parole . . .”) (emphasis added). As a whole, therefore, S.B. 180 

provides juvenile offenders with a meaningful opportunity to obtain 

release based on demonstrated maturity and rehabilitation.  

 The defendant argues, nevertheless, that the statute does not 

comply with Graham. The defendant contends that by requiring a 

finding of extraordinary mitigating circumstances, the new statute 

“turns the Eighth Amendment on its head by making it, by definition, 

the rare juvenile who will be eligible for the recommendation for early 
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parole.” Defendant’s S.B. at 12. But the defendant’s claim ignores that 

the statute imposes no limit on the number of juveniles that can 

participate in the specialized program. Instead, the statute requires the 

executive director or his designee to place any offender that is “an 

appropriate candidate” in the program as soon as practicable. § 17-34-

101(4)(a). Accordingly, the statute operates to create a presumption 

that any juvenile offender that completes the program has shown 

extraordinary circumstances justifying early release; it imposes no limit 

on the number of juvenile offenders that can achieve early release.  

 Likewise, the defendant wrongly derides that S.B. 16-180 fails to 

comply with Graham because it does not create a substantive 

entitlement guaranteeing early release through the judiciary. First, a 

State is under no duty to guarantee that a juvenile will be paroled. See 

Graham, 560 U.S. at 75. Second, nothing in the United States Supreme 

Court’s recent cases suggests that the decision whether to grant a 

juvenile early release must be made only by the judiciary. See, e.g., 

People v. Franklin, 2016 Cal. Lexis 3592, **1064 (Cal. May 26, 2016) 

(rejecting argument that to comply with Miller, California’s new 
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sentencing statute required a judge to consider the relevance of the 

juvenile’s youth, because “Miller did not restrict the ability of states to 

impose life with parole sentences on juvenile offenders such sentences 

necessarily contemplate that a parole authority will decide whether a 

juvenile offender is suitable for release”). Correctly so, because as 

argued in the Answer Brief, a judicial holding divesting the legislature 

over all discretion as to what sentence a juvenile offender could receive 

would violate the separation of powers. See People’s A.B. at 20.  

 The defendant’s contention that S.B. 16-180 needed to “erect a 

categorical” bar also misses the mark. Defendant’s S.B. at 15. The 

defendant argues that the “overarching concept of the Roper-Graham-

Miller trilogy is that because children are constitutionally different 

from adults for sentencing purposes, they are categorically excluded 

from certain punishments.” Id. But that is exactly what S.B. 16-180 

does. Under S.B. 16-180, offenders like the defendant, regardless of the 

length of their sentence, are eligible for early release 25 years after 

incarceration. For juvenile offenders that fall under S.B. 16-180, 
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Colorado law categorically prohibits a direct or effective sentence to life 

without the possibility of parole.  

Indeed, S.B. 16-180 goes even further than what this Court has 

already deemed inappropriate. In Tate, this Court held that parole 

eligibility after serving 40 years is constitutional for a juvenile 

convicted of first degree murder. People v. Tate, 2015 CO 42, ¶ 7; see 

also Graham, 560 U.S. at 123, n.13 (Thomas, J., dissenting) (“it would 

be impossible to argue that there is any objective evidence of agreement 

that a juvenile is constitutionally entitled to a parole hearing any 

sooner than 40 years after conviction”). Similarly, even defense counsel 

in Graham conceded at oral argument that the “Colorado provision 

[providing parole eligibility after 40 years] would probably be 

constitutional.” Graham, 560 U.S. at 123, n.13 (Thomas, J., dissenting). 

Thus, the legislature, in enacting S.B. 16-180, has gone further than 

what is required in Graham and Miller v. Alabama, 132 S. Ct. 2455 

(2012), by providing juvenile offenders with the opportunity to receive 

parole eligibility after serving only 25 years.  
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Moreover, the statute not only creates a meaningful opportunity 

for early parole, it also seeks to ensure that juvenile offenders will have 

a meaningful opportunity to integrate back into the community. In 

setting forth the parameters for the specialized program, the General 

Assembly has directed that the program must include components that 

will allow an offender to experience more independence in daily life, 

gain additional work-related responsibilities, and reflect the best 

practices in independent living skills and reentry services. § 17-34-

102(2). To facilitate that learning, an offender must participate in that 

program for at least three years. § 17-34-102(3). 

 Nor is the defendant’s argument saved by his contention that the 

statute is tantamount to executive clemency and “provides no new 

authority.” Defendant’s S.B. at 15. Although executive clemency is 

insufficient to provide juvenile offenders with a meaningful opportunity 

for release because of its remote possibility, Graham, 560 U.S. at 70, 

S.B. 16-180 is not executive clemency. In addressing the differences 

between executive clemency and parole, the Supreme Court held: 
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Parole is a regular part of the rehabilitative 
process. Assuming good behavior, it is the normal 
expectation in the vast majority of cases. The law 
generally specifies when a prisoner will be 
eligible to be considered for parole, and details 
the standards and procedures applicable at that 
time. Thus it is possible to predict, at least to 
some extent, when parole might be granted. 
Commutation, on the other hand, is an ad hoc 
exercise of executive clemency. A Governor may 
commute a sentence at any time for any reason 
without reference to any standards.  

Solem v. Helm, 463 U.S. 277, 300-01 (1983) (internal citations omitted).  

Unlike clemency, S.B. 16-180 is more than a “remote possibility.” 

It is a specialized program of parole eligibility complete with standards 

and procedures, which specify when an offender will be eligible for 

parole if he or she complies with the terms of the program. The statute 

makes clear that its purpose is to allow all eligible juveniles the 

opportunity to earn early release. App. A. (Legislative Declaration, 

Section 1(2)). By requiring the governor to consider the application and 

directing what standards and presumptions that the governor must 

consider, the statute creates a meaningful opportunity for early release. 

See, e.g., Colo. Const. Art. IV, Sec. 2 (Under the Colorado Constitution, 

the governor “shall take care that the laws be faithfully executed”). 
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Finally, the defendant also improperly seeks to advance his 

argument by pointing to two recent cases from California. But in fact, 

those cases confirm the validity of the General Assembly’s legislative 

response to Graham.  

In Gutierrez, the California Supreme Court addressed a law 

creating a procedure allowing juvenile offenders to petition for a recall 

of a sentence to life without parole after having served 15 years in 

prison. People v. Gutierrez, 324 P.3d 245, 265 (Cal. 2014). As a factual 

matter, Gutierrez addressed the application of Miller’s holding that 

sentencing schemes mandating life without parole for juveniles 

convicted of homicide offenses violated the Eighth Amendment. Id. at 

259. Nevertheless, in rejecting the argument that California’s procedure 

allowing a defendant to petition for recall of a life without parole 

sentence eliminated a Miller problem, the California Supreme Court 

found significant Graham’s statement that the Eighth Amendment 

prohibits states from making a judgment at the outset that juvenile 

offenders will never be fit to reenter society. Id. at 267. According to the 

court, “Graham spoke of providing juvenile offenders with a ‘meaningful 
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opportunity to obtain release’ as a constitutionally required alternative 

to—not as an after-the-fact corrective for—‘making the judgment at the 

outset that those offenders never will be fit to reenter society.’” Id. 

(quoting Graham, 560 U.S. at 75). Therefore, the ability to petition for a 

recall of the original sentence did not validate “the initial judgment of 

incorrigibility underlying the imposition of life without parole . . . .” Id.  

 S.B. 16-180 creates the opposite result. Unlike California’s 

procedure allowing for a recall to potentially overturn a judgment of 

incorrigibility, Colorado’s law expressly recognizes that all juvenile 

offenders may be fit to reenter society and can demonstrate maturity 

and rehabilitation. Therefore, by making a legislative judgment that all 

eligible juvenile offenders may be fit to reenter society after 25 years, 

Colorado’s sentencing scheme makes an affirmative judgment that 

juvenile offenders are not incorrigible at the outset.  

Accordingly, Colorado’s statute is far more analogous to the 

statute approved in Franklin, 2016 Cal. Lexis 3592. In Franklin, the 

court addressed statutory amendments effectively reforming the 

defendant’s statutorily mandated sentence to life without the possibility 
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of parole to one where he would be eligible for parole during his 25th 

year of incarceration. Id. at **21. The court found the defendant’s claim 

moot, because by “operation of law, Franklin’s sentence is not 

functionally equivalent to [life without the possibility of parole], and the 

record here does not include evidence that the Legislature’s mandate 

that youth offender parole hearings must provide for a meaningful 

opportunity to obtain release is unachievable in practice.” Id. at **286.  

Likewise, in Colorado, S.B. 16-180 makes the defendant eligible 

for release during his 25th year of incarceration. Although the 

defendant argues that S.B. 16-180 fails to sufficiently guarantee his 

early release, there is nothing in the law that suggests that release 

under its terms is unachievable. Thus, the defendant’s sentence is not 

the functional equivalent to a sentence to life without the possibility of 

parole, and this Court should reject his challenge to his sentence.  

B. Consistent with Graham, Colorado’s 
sentencing scheme is justified by the 
legitimate penological goal of 
rehabilitation.  

 In addition, as Graham itself explained, even in the context of 

considering a state’s sentencing scheme under the categorical approach, 
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“[t]he penological justifications for the sentencing practice are also 

relevant to the analysis.” 560 U.S. at 71. Before invalidating Florida’s 

sentencing scheme, Graham first considered whether any legitimate 

penological goals justified the sentencing scheme. Id. In answering that 

question, the Court determined that because “[n]one of the goals of 

penal sanctions that have been recognized as legitimate—retribution, 

deterrence, incapacitation, and rehabilitation”—provided an adequate 

justification for the sentencing practice of imposing life without the 

possibility of parole, penological theory could not justify life without 

parole for juvenile nonhomicide offenders. Id. Accordingly, Florida’s 

“sentencing practice of life without the possibility of parole was cruel 

and unusual.” Id. at 71-72. 

 Yet, as explained above, S.B. 16-180 significantly changes 

Colorado’s sentencing scheme. Now, under Colorado law, juvenile 

offenders like the defendant are never subject to a life or an effective life 

sentence without the possibility of parole. Instead, regardless of the 

length of the offender’s sentence, juvenile offenders have the possibility 

of parole under S.B. 16-180. Therefore, unlike Florida’s mandatory life 
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without parole sentencing scheme at issue in Graham, by conditioning 

early release on demonstrated rehabilitation and maturity, Colorado’s 

sentencing scheme is constitutional on the ground that it reflects the 

rehabilitative ideal and does not make an irrevocable judgment about 

the juvenile’s value and place in society. Graham, 560 U.S. at 74. 

C. In any event, the holding in Graham 
does not extend to the defendant’s 
sentence.  

Regardless, the People maintain that Graham does not apply to 

consecutive term-of-years sentences imposed on juveniles convicted of 

multiple offenses. In addition, because attempted first-degree murder 

and conspiracy to commit first-degree murder are homicide offenses, the 

defendant could have even received a sentence to life without the 

possibility of parole under Miller. See Graham, 560 U.S. at 63, 67 

(“Juvenile offenders who committed both homicide and nonhomicide 

crimes present a different situation for a sentencing judge than juvenile 

offenders who committed no homicide.”). And even if this Court 

concludes that Graham applies to effective life sentences, the defendant 

did not receive a life sentence as he is parole eligible at least as soon as 
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57 years old. See People v. Lucero, 2013 COA 53, ¶ 12; see also App. B. 

(current data from inmate locator, indicating that the defendant will be 

parole eligible at 56).  

CONCLUSION 

The General Assembly went further than it was required to in 

creating a sentencing scheme that grants juvenile offenders a 

meaningful opportunity for early parole 25 years after incarceration 

based on demonstrated maturity and rehabilitation. For the foregoing 

reasons, and those in the Answer Brief, the judgment of the Court of 

Appeals should be affirmed.  
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