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STATEMENT OF THE CASE AND FACTS 

 

This case was dismissed prior to trial and as such aside from the facts alleged in the motion 

to dismiss indictment and the State’s brief in response to the motion to dismiss the indictment, the 

facts are not as fully developed as if this case proceeded to trial.  This case involves a prosecution 

involving an untested rape kit and was prosecuted under the State of Ohio’s rape kit testing 

initiative.  While the State alleged that Orr was unknown to the victim, the depth of any familiarity 

was not fully developed.  (See State’s brief in response to motion to dismiss, filed December 23, 

2014 in Cuyahoga County Case No. CR-13-574648).    Orr through counsel on the other hand 

asserted that Orr was known to the victim.  (Tr. 138).   

Pertinent in this case, and what the trial court found dispositive of the motion to dismiss is 

that in 1993, a 14 year old victim reported that she had been raped by a male who would ultimately 

be identified as Darlell Orr, the Defendant/Appellee in this case.  Orr was allegedly 13 years old 

at the time of the offense.  (See State’s brief in response to motion to dismiss, filed December 23, 

2014 in Cuyahoga County Case No. CR-13-574648).     

In a separate case, Orr was arrested on March 12, 2012 for homicide.  It was during this 

time, while he was in county jail that a CODIS hit linked him to the 1993 rape.  See State v. Orr, 

8th Dist. Cuyahoga No. 100931, 2014-Ohio-4814, ¶2-6 (Orr I).   

Appellee was indicted within the 20 year statute of limitations on May 23, 2013 on one 

count of Rape, one count of Sexual Battery, and one count of Kidnapping.  On July 26, 2013 BCI 

confirmed that the DNA profile found on the items from the rape kit was consistent with Appellee's 

DNA.   

The trial proceedings were repeatedly delayed because Orr refused to have counsel 

appointed to represent him in this case and did not answer questions to ascertain whether Orr’s 
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waiver of counsel was knowing and intelligent.  As noted by the court of appeals in Orr I, his 

conduct became disruptive.  Id.  On December 24, 2013, the trial court entered a journal entry 

finding that the defendant relinquished his right to self-representation.  This led to an interlocutory 

appeal, with the Eighth District ultimately affirming the trial court’s order.  Id. at ¶12.   

When the matter returned to the trial court, Appellee filed a motion to dismiss on December 

3, 2014 arguing both that the State could not prosecute Appellee as an adult and argued that there 

was an unconstitutional pre-indictment delay.  The State filed both a brief in response to the motion 

to dismiss and filed an alternative request to transfer the case to juvenile court.  On December 23, 

2014, the trial court dismissed the case.  The trial court found that it would be improper for it to 

exercise jurisdiction without violating the ex post facto provisions of the U.S. and state 

constitutions and that it would be improper for the court to transfer the case to juvenile court.  (Tr. 

143).  The trial court indicated that transferring the case to juvenile court would be a “meaningless 

act” because the juvenile court itself lacked jurisdiction.  (Tr. 143). 

The State appealed the dismissal, as a matter of right, to the Eighth District Court of 

Appeals raising two assignments of error, arguing first that the trial court erred in dismissing the 

indictments on constitutional grounds and arguing that the trial court erred in dismissing the 

indictment without transferring the case to juvenile court.  In State v. Orr, 8th Dist. Cuyahoga No. 

102460, 2015-Ohio-4081 (Orr II), the Eighth District following its decision in State v. Webber, 8th 

Dist. Cuyahoga No. 101875, 2015-Ohio-1953, held that the Appellee could not be prosecute in the 

General Division of the Cuyahoga County Court of Common Pleas Court and that Appellee could 
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not be subject to the jurisdiction of the juvenile court1 and found a violation of the Ex Post Facto 

Clause and Due Process Clause of the United States and Ohio Constitutions. 

The State appealed, raising two propositions of law.  This Court accepted jurisdiction on 

the first proposition of law, which addresses whether statutes that confer jurisdiction upon the 

General Division of the Court of Common Pleas is unconstitutional as applied to Appellee. 

 

                                                           
1 In State v. Webber, 8th Dist. Cuyahoga No. 101875, 2015-Ohio-1953, the Eighth District 

affirmed the dismissal of an indictment against the defendant who was 14 years old at the time of 

the offense.  In addition to affirming the dismissal of the indictment from the General Division, 

the Eighth District citing In re J.V., 134 Ohio St.3d 1, 2012-Ohio-4961, 979 N.E.2d 1203 and 

R.C. 2152.02(C)(6) held that Webber could not be prosecuted as a juvenile as the juvenile court 

lacked jurisdiction.  The State had argued that the plain language of R.C. 2152.02(C)(6) does 

permit dispositions under certain circumstances after age 21, and that in the event the State was 

barred from prosecuting Webber as an adult, it should have had the opportunity to transfer the 

case to the juvenile court. 
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LAW AND ARGUMENT 

 

PROPOSITION OF LAW I:  R.C. 2152.02(C)(3), R.C. 2151.23(I) AND R.C. 2152.12(J) 

CONSIDERS A PERSON WHO COMMITTED A CRIME AS A JUVENILE BUT 

APPREHENDED AFTER THEIR 21ST BIRTHDAY AN ADULT SUBJECT TO 

PROSECUTION IN THE GENERAL DIVISION.  THESE PROVISIONS DO NOT 

VIOLATE THE EX POST FACTO CLAUSE OF THE UNITED STATES 

CONSTITUTION OR RETROACTIVITY CLAUSE OF THE OHIO CONSTITUTION 

WHEN APPLIED TO A PERSON WHO COMMITTED THE CRIME OF RAPE PRIOR 

TO ATTAINING THE AGE OF 15. 

 

A. Statutes at Issue 

 

 There are several statutes at issue that relate to the jurisdiction of the juvenile court with 

regards to crimes committed by a child. 

R.C. 2152.02 (C)(2) states:  

 

“Subject to division (C)(3) of this section, any person who violates a federal or state 

law or a municipal ordinance prior to attaining eighteen years of age shall be 

deemed a "child" irrespective of that person's age at the time the complaint with 

respect to that violation is filed or the hearing on the complaint is held.”  

 

R.C. 2152.02(C)(3) states:  

 

“Any person who, while under eighteen years of age, commits an act that would be 

a felony if committed by an adult and who is not taken into custody or apprehended 

for that act until after the person attains twenty-one years of age is not a child in 

relation to that act.”  

 

R.C. 2151.23(I) states:  

 

“If a person under eighteen years of age allegedly commits an act that would be a 

felony if committed by an adult and if the person is not taken into custody or 

apprehended for that act until after the person attains twenty-one years of age, the 

juvenile court does not have jurisdiction to hear or determine any portion of the 

case charging the person with committing that act. In those circumstances, divisions 

(A) [mandatory transfer] and (B) [discretionary transfer] of section 2152.12 of the 

Revised Code do not apply regarding the act, and the case charging the person with 

committing the act shall be a criminal prosecution commenced and heard in the 

appropriate court having jurisdiction of the offense as if the person had been 

eighteen years of age or older when the person committed the act. All proceedings 

pertaining to the act shall be within the jurisdiction of the court having jurisdiction 

of the offense, and that court has all the authority and duties in the case that it has 

in other criminal cases in that court.”  
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O.R.C. 2152.12(J) states:  

 

“If a person under eighteen years of age allegedly commits an act that would be a 

felony if committed by an adult and if the person is not taken into custody or 

apprehended for that act until after the person attains twenty-one years of age, the 

juvenile court does not have jurisdiction to hear or determine any portion of the 

case charging the person with committing that act. In those circumstances, divisions 

(A) and (B) of this section do not apply regarding the act, and the case charging the 

person with committing the act shall be a criminal prosecution commenced and 

heard in the appropriate court having jurisdiction of the offense as if the person had 

been eighteen years of age or older when the person committed the act. All 

proceedings pertaining to the act shall be within the jurisdiction of the court having 

jurisdiction of the offense, and that court has all the authority and duties in the case 

as it has in other criminal cases in that court.”  

 

A “child” is defined in R.C. 2152.02(C)(2) as, “any person who violates a federal or state 

law or a municipal ordinance prior to attaining eighteen years of age [***] irrespective of that 

person’s age at the time the complaint with respect to that violation is filed or the hearing on the 

complaint is held,” except that the definition of a child does not include,  “Any person who, while 

under eighteen years of age, commits an act that would be a felony if committed by an adult and 

who is not taken into custody or apprehended for that act until after the person attains twenty-one 

years of age is not a child in relation to that act.” See R.C. 2152.02(C)(3).  Accordingly R.C. 

2152.02(C)(3) serves as an exception to the general rule in R.C. 2152.02(C)(2) that a person is a 

“child” irrespective of the person’s age at the time the complaint is filed or the hearing on the 

complaint is filed.  In other words a person who commits an offense while under eighteen years of 

age is a “child” regardless of when the complaint or hearing on the complaint is filed except if the 

person is apprehended after attaining 21 years of age.  

Statutes are afforded a strong presumption of constitutionality.  Unconstitutionality must 

be proved beyond a reasonable doubt.  In re E.D., 9th Dist. No. 25594, 2011-Ohio-4067, ¶8 

(citations omitted.)   
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B. Prior decisions regarding R.C. 2152.02(C)(3), R.C. 2151.23(I) and R.C. 2152.12(J) 

This Court has stated that R.C. 2151.23(I) and R.C. 2152.12(J) “reiterate the clear 

legislative intent underlying R.C. 2152.02(C)(3) that once an offender reaches 21 years of age, he 

is to be prosecuted as an adult, regardless of his age when the acts were committed.” State v. 

Warren, 118 Ohio St.3d 200, at 205-06.  In that case, the defendant was indicted in 2004 for rape 

offenses committed in 1988, when he was 15 years old. He was tried and convicted as an adult. 

The Court held that the defendant “does not demonstrate that his rights to due process and 

fundamental fairness were violated” by the application of the statutes that he challenged, including 

O.R.C. 2152.02(C)(3).  

In State v. Walls, 96 Ohio St.3d 437, 2002-Ohio-5059, the Supreme Court of Ohio first 

addressed the constitutionality of the 1997 amendments to R.C. Chapter 2151, analyzing them 

under the Retroactivity Clause of the Ohio Constitution and the Ex Post Facto Clause of the United 

States Constitution. The defendant in that case, Walls, was charged with aggravated murder for an 

offense he committed in 1985 when he was 15, and he was not indicted until 1998 when he was 

29. Id. at ¶ 2, 4. Walls made the argument that Appellee here puts forth: that the general division 

of the court of common pleas lacked subject matter jurisdiction to hear his case because the 

amended statutes were unconstitutionally retroactive as they violated his right to a bindover 

proceeding in juvenile court. Id . at ¶ 8.  

This Court rejected Walls' jurisdictional arguments and found that the statutes requiring 

that he be tried as a juvenile withstood constitutional challenges. “In rejecting Walls' retroactivity 

argument, the court determined that the statutes did not impair any substantive rights because 

Walls did not have a substantive right to a juvenile bindover proceeding under prior law.” State v. 

Adams, 10th Dist. Franklin No 12AP-83, 2012-Ohio-5088 at ¶ 17.  
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This Court subsequently determined whether R.C. 2152.02(C)(2), 2151.23(I), and 

2152.12(J) violated due process and fundamental fairness in a case where the defendant was 

prosecuted as an adult and sentenced to life in prison for rape when he was 15 at the time of the 

offense and found no constitutional error to apply the statutes to the defendant. Warren, supra.  

Other Ohio appellate districts have similarly relied on Walls in rejecting constitutional 

challenges nearly identical to those raised by Appellee in the present case. In State v. Scharr, (Ohio 

App. 5 Dist.), 2004–Ohio–1631, the defendant argued that his adult prosecution for gross sexual 

imposition violated constitutional guarantees of fundamental fairness, substantive due process, and 

equal protection because he was 17 at the time the crimes were alleged to have been committed. 

The Fifth District disagreed. In rejecting the defendant's claims that R.C. 2151.23(I) violated due 

process and fundamental fairness, the court relied on Walls and held that “changing the jurisdiction 

from the juvenile to the general division of the common pleas court did not involve any substantive 

right.” Schaar at ¶ 27; see also Warren at ¶ 52 (citing Schaar with approval). The court also found 

no equal protection violation. Id. at ¶ 29. The court determined that there was a rational basis for 

R.C. 2151.23(I) in that the statute recognizes that persons who commit a crime as a juvenile but 

are not apprehended until after 21 are not likely to be amenable to the juvenile justice system. 

Schaar at ¶ 29.  

In applying this Court’s decision in State v. Walls, 96 Ohio St. 3d 437, 2002-Ohio-5059, 

775 N.E.2d 829 and State v. Warren, 118 Ohio St. 3d 200, 2008-Ohio-2011, 887 N.E.2d 1145, the 

Eighth District in Webber and Orr II found that application of the applicable statutes would violate 

the Due Process Clause and Ex Post Facto Clauses of the Ohio and United States Constitutions.  

Orr II, ¶10 since under the former R.C. 2151.26 a thirteen or fourteen year old would not have 

been eligible for a bindover. 
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C. Retroactivity Analysis 

Ohio’s constitution prohibits laws which are unconstitutionally retroactive.  Under the two-

part test for determining whether a statute is unconstitutionally retroactive, there is a two part test.  

State v. LaSalle, 96 Ohio St.3d 178, 2002-Ohio-4009, ¶14, 772 N.E.2d 1172 citing Van Fossen v. 

Babcock & Wilcox Co., 36 Ohio St.3d 100, 522 N.E.2d 489 (1988), paragraphs one and two of the 

syllabus.  Under the first part of the test, it must be determined whether the General Assembly 

expressly intended that the statues apply retrospectively, and under the second part of the test, it is 

asked whether the statute is “substantive, rendering it unconstitutionally retroactive, as opposed to 

merely remedial.”  State v. Cook, 83 Ohio St. 3d 404, 410-11-1998 Ohio 291, 700 N.E.2d 570.  

This Court in Walls previously found that the 1997 amendments apply retrospectively.  Walls, ¶13.    

As in Walls, this Court should reject the notion that the statute is unconstitutionally retroactive, 

because the juvenile statutes at issue is one of jurisdiction, and that the “[a]pplication of a new 

jurisdictional rule usually “takes away no substantive right by simply changes the tribunal that is 

to hear the case.” Walls, ¶14 citing Landgraf v. USI Film Prods., 511 U.S. 244, 274, 114 S. Ct. 

1483, 128 L. Ed. 2d 229 (1994), quoting Hallowell v. Commons, 239 U.S. 506, 508, 36 S. Ct. 202, 

60 L.Ed. 409 (1916).  In State v. Fortson, 11th Dist. 2011-P-0031, 2012-Ohio-3118, ¶36-39, the 

Eleventh District Court of Appeals, found no fundamental right to have a case brought in juvenile 

court.   

D. Ex Post Facto and Due Process     

The Eighth District’s analysis intertwined both the Ex Post Facto and Due Process analysis, 

finding an ex post facto violation, because R.C. 2151.21(I) permitted the defendant to be 

prosecuted as an adult when at the time he committed his offense he was not of an age that 
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subjected him to bind-over as an adult.  This Court in Walls, found that the 1997 amendments 

applied to a defendant charged with homicide did not violate the Ex Post Facto Clause.  Walls, ¶ 

The State maintains that neither the Due Process Clause, under a pre-indictment delay 

claim or otherwise, or the Ex Post Facto Clause of the United States Constitution is violated in this 

case.  This Court in State v. White, 132 Ohio St. 3d 344, 2012-Ohio-2583, 972 N.E.2d 534, 

described the following as the test for determining whether a law violates the ex post facto clause: 

In Calder v. Bull (1798), 3 U.S. (3 Dall.) 386, 390, 1 L. Ed. 648, 3 Dall. 386, Justice 

Chase identified the four kinds of laws that come within the Ex Post Facto Clause: 

1st. Every law that makes an action done before the passing of the law, and which 

was innocent when done, criminal; and punishes such action. 2d. Every law that 

aggravates a crime, or makes it greater than it was, when committed. 3d. Every 

law that changes the punishment, and inflicts a greater punishment, than the law 

annexed to the crime, when committed. 4th. Every law that alters the legal rules 

of evidence, and receives less, or different, testimony, than the law required at the 

time of the commission of the offence, in order to convict the offender. 

(Emphasis sic.) The United States Supreme Court has adopted Justice Chase's Calder 

opinion as an authoritative definition of ex post facto laws. See, e.g., Stogner v. California, 

539 U.S. 607, 611, 123 S.Ct. 2446, 156 L.Ed.2d 544 (2003); Carmell v. Texas, 529 U.S. 

513, 525, 120 S.Ct. 1620, 146 L.Ed.2d 577 (2000). 

 

State v. White, 132 Ohio St.3d 344, 2012-Ohio-2583, 972 N.E.2d 534, ¶ 50 

 

 Under the Calder test, the offense of rape for which Appellee was charged with was an 

offense when he allegedly committed the offense, and the relevant juvenile statutes do not purport 

to create new criminal offenses.  The statutes which gives jurisdiction to the General Division, 

under the circumstance that the juvenile was apprehended for the first time after attaining age 21, 

do not aggravate the crime of rape and it does not change the punishment available for rape.  Finally 

the statutes by themselves do not alter the legal rules of evidence or the elements necessary to 

prove the offense for rape.  Instead, as described under the retroactivity analysis, the juvenile 

statutes at issue is a jurisdictional rule.  As such the statutes at issue, are statutes that confer 
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jurisdiction upon a court and do not fall within the four types of laws that are prohibited as violating 

the Ex Post Facto Clause by Calder. 

In the context of a constitutional challenge to Illinois’ mandatory bindover provisions, the 

Illinois Supreme Court in People v. Patterson, 2014 IL 115102, 25 N.E.3d 526 rejected the 

assertion that a transfer statute effectively functions as a sentencing statute, and that access to 

juvenile court is not a constitutional right because the juvenile system is a legislative creation and 

that whether a defendant is tried in juvenile court or an adult criminal court is purely a matter of 

procedure.  Patterson, ¶104.  The basic rule is that “there is no constitutional right to be tried as a 

juvenile.”  State v. Jose C., 16 Conn. L. Rprt., 1996 WL 165549, 3 (Mar. 21, 1996) (collecting 

cases).   Along the same lines, the label or status as a “juvenile” a fundamental right. United States 

v. Quinnones, 516 F.2d 1309 (1st Cir. 1975).   In fact, this juvenile status is granted by the 

legislature.  It is not a constitutional right. Woodward v. Wainwright, 556 F.2d 781, 784 (5th Cir. 

1977). 

 The State maintains that the statutory provisions that confer jurisdiction in the General 

Division of the Cuyahoga County Court of Common Pleas is not a matter implicated by the Ex 

Post Facto clause, as it is primarily one that involves a procedural matter or the procedures in 

which the case is adjudicated.  The jurisdiction of a court is not a matter implicated by the Ex Post 

Facto provisions, as it is a procedural matter.  See Duncan v. State, 152 U.S. 377, 382-83, 14 S. 

Ct. 570, 572 38 L. Ed. 485 (1894) (the prescribing of different modes of procedure and the 

abolition of courts and creation of new ones, leaving untouched all the substantial protections with 

which the existing law surrounds the person accused of crime, are not considered within the 

constitutional inhibition against ex post facto laws.” Duncan, syllabus).  It has been said that 

“procedural” refers to changes in the procedures by which a criminal case is adjudicated as 
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opposed to substantive changes in the law.”  Beazell v. Ohio, 269 U.S. 167, at 171 (1925).  See 

also, Collins v. Youngblood, 497 U.S. 37 at 45 (1990).  As such neither the Ex Post Facto Clause 

nor is the Due Process Clause are violated by conferring jurisdiction upon the General Division of 

the Court of Common Pleas to adjudicate the charges of Rape, Sexual Battery and Kidnapping.   

CONCLUSION 

 

 In total, the Eighth District’s decision in State v. Orr, 8th Dist. Cuyahoga No. 102460, 2015-

Ohio-4081 (Orr II), places Darllel Orr in legal limbo by holding that prosecuting him in the 

General Division of the Cuyahoga County Court of Common Pleas violates the Ex Post Facto 

Clause of the United States Constitution and the Due Process Clause and that Juvenile Division 

has no authority to consider the charges against Orr.  With respect to the Ex Post Facto challenge, 

R.C. 2152.02(C)(3), R.C. 2151.23(I) and R.C. 2152.12(J), which provides that Orr is no longer a 

“child” for purposes of juvenile court jurisdiction, were enacted as procedural amendments, 

changing the manner in which the case is to be heard.  As such the analysis falls outside of Calder 

v. Bull (1798), 3 U.S. (3 Dall.) 386, 390, 1 L. Ed. 648, 3 Dall. 386 and does not violate the Ex Post 

Facto Clause of the United States Constitution or the Due Process Clause.  The Eighth District’s 

decision should be reversed and the matter remanded to the trial court for further proceedings. 

Respectfully submitted, 

 

       TIMOTHY MCGINTY 

       Cuyahoga County Prosecutor 

 

       /s/ Daniel Van     

       DANIEL VAN (0084614) 

       Assistant Prosecuting Attorney 

       Cuyahoga County Prosecutor’s Office 

       The Justice Center, Courts Tower 

       1200 Ontario St. 

       Cleveland, Ohio 44113 

       (216) 443-7800 
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