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Statement of the Case and the Facts

_ Beéause Matthéw Aalim was 16 at the time he used a gun to commit robbery, the
Montgomery County Juvenile Court was requifed to transfer his case to adult court.
State v. Aalim, 2d Dist. Montgomery No. 26249, 2015-Ohio-892, § 3. In adult court,
Matthew pleaded no contest, was convicted of two counts of aggravated robbery, and
was sentenced to concurrent four-year prison térms. Id. at 4. Matthew will be released
from prison when he is 20 years of age—within the time the juvenile court would have
jurisdiction over him had his case been eligible to be retained by the juvenile court. R.C.
2152.02((3)(6); see. Ohio Dep’t of Réhab. & Corr., Offender Search Detail,
http://www.drc.ohio.gov/OffenderSearch/details.aspx?id=A705662&pg=x (accessed Jan.
9, 2016).

Matthew raised challenges in the trial court and on appeal, asserting that Ohio’s
mandatory transfer scheme is unconstitutional because it prohibits the juvenile court
- from considering the mitigating factors of youth before transferring the case to adult
court in violation of due process, equal protection, and the prohibition against cruel and
unusual punishment. The Second District affirmed his conviﬁtions. Op. at 7 22.

The concﬁrring opinion urged this Court to accept review of the matter, and
asserted that decisions regarding transfer should be given meaningful review in every

child’s case, as follows:



The judicial branch is shut out of the transfer process entirely in Aalim’s

case. The juvenile judge’s ability to exercise sound discretion is subjugated

to the legislative branch. Although there may be strong policy reasons for

drawing a line based upon chronological age, this ignores the fact that the

“signature qualities of youth are transient” as noted in Miller v. Alabama,

567 U.S. _, 132 5.Ct. 2455, 2467, 183 L.Ed.2d 407, 422 (2012). Whether an

individual defendant has reached a stage of mental and emotional

development where society must subject them to adult rules of criminal

responsibility is best decided on a case by case basis by a learned juvenile

judge.
Id. at € 24. This Court accepted review. State v. Aalim, 143 Ohio 5t.3d 1498, 2015-Ohio-
4468, 39 N.E.3d 1270.

- Argument
Introduction
| Appalled by the reality of children facing lengthy prison sentences and exposure

to “hardened adult criminals,” early juvenile justice reformers were “profoundly
convinced that society’s duty to the child could not be confined by the cohcept of justice
alone.” In re Gault, 387 U.S. 1, 16, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967). Accordingly, state
legislatures created juvenile courts to function as “civil” not “criminal” bodies. Id. at 17.

Decades later, juvenile courts continue to occupy a unique place in the legal |
system. In re C.S., 115 Ohio 5t.3d 267, 2007-Ohio-4919 874 N.E.2d 1177, ] 65. And, in
Ohio, juvenile delinquency provisions are to be liberally interpreted to “protect the
public interest in removing the consequences of criminal behavior and the taint of

criminality from children committing delinquent acts and to substitute therefor a

program of supervision, care, and rehabilitation.” State ex rel. Plain Dealer Publ’g Co. v.



Geguga Cty. Court of Common Pleas, ]uveﬁile Dib., 90 Ohio 5t.3d 79, 83, 734 N.E.2d 1214
(2000), citing R.C. 2151.01(B). Based upon the fundamental purposes of juvenile court,
“it is the law’s policy ‘to hide youthful errors from the full gaze of the public and bury
them in the gr-aveyard of the forgotten past.”” Gault at 24, quoting In re Gault, 99 Ariz.
181,.190, 407 P.2d 760 (1965).

But in the 1990s, driven by the feaf that American children were becoming
“superpredators” who would sharply increase violent crime rates, state legislatures
across the country, including Ohio’s, formalized their fears by making it easier, and in
some cases mandatory, that children be tried as adults. See R.C. 2152.10; 2152.12; JTuv.R.
30. However, this wave O.f superpredator children never m-aterialized, and the ieading
researcher who advanced the theory recanted his original predictions {(“If I knew then
what I know now, [ would have shouted for prevention of crimes[.]”). Elizabeth Becker,
As Ex-Theorist on Young "Superpredators,” Bush Aide Hus Regrets, New York Times (Feb. 9,
2001), http://Www.nytimes.corh/ZOO1/02/09/u-s/as—ex—theorist—on-young—superpredators—
bush-aide-has-regrets.html (accessed Jan. 9, 2016).

Although the law has long recognized that the fundamental differences between
adult and juvenile offenders suppért greater protections and special treatmenf for
children, recent decisions Ihave intensified this focus. And, even the dissent.in Graham
recognized, “that juveniles can sometimes act with the same culpability. as adults,” but

only in “rare and unfortunate cases.” Graham v. Florida, 560 U.S. 48, 109, 130 S.Ct. 2011,



176 L.Ed.2d 825 (2010), (Thomas, J. dissenting), citing Barry Feld, Unmitigated
Punishment: Adolescent Criminal Responsiéility and LWOP Sentences, 10 J. Law & Fafnﬂy .
Studies 11, 69-70 (2007); Amnésty International & Huina'n Rights Watch, The Rest of
Their Lives: Life Wifhout Parole for Child Offenders in the United States 2, 31 (2005) available
at https://www.hrw.org/report/2005/10/11/rest—their-lives/life-withouf-parole-child—
offenders-united-states (accessed Jan. 11, 2016). It is difficult to inﬁagine that Matthew's
case, where his sentence requil;es him to be released from prison when he is just 20
yeafs of age, is one of those rare and unfortunate cases.

Matthew asks this Court to recognize that R.C. 2152.10(A)(2)(b) énd
2152.12(A)(1)(b) improperly mandate the ;cldultificatign of children, and hold that courts
must consider the mitigating factors of youth any time a child appears in court,
including during mandatory traﬁsfer proceedings. This would ensure the. “unique
expertise of a juvenile court judge” in the rare and unfortunate case that the law should
subject a child to criminal .treatment, and allow that children who can be rehabilitated |

are afforded that chance. See In re C.P., 131 Ohio St.3d 513, 2012-Ohio-1446, 967 N.E.2d

729, 1 76, citing State v. D.H., 120 Ohio St.3d 540, 2009-Ohio-9, 901 N.E.2d 209, ] 59.



Proposition of Law I: The mandatory transfer of juvenile off_endérs to

adult courtr pursuant to R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b)

violates their right to due process as guaranteed by the Fourteenth

Amendment to the U.S. Constitution and Article I, Section 16, Ohio

Constitution.

- The guarantees of the Due Process Clause apply to juveniles and adults alike.
Gauit, 387 U.S. at 30-31, 87 S.Ct. 1428, 18 L.Ed.2d 527; In re 'Winship, 397 U.S. 358, 362, 90
S5.Ct. 1068, 25 1.Ed.2d 368 (1970). The applicable due process standard in juvenile
proceedings, as de'veloped by Gault an& Winship, is fundamental fairness. McKeiver v.
Pennsylvania, 403 U.S. 528, 543, 91 S.Ct. 1976, 29 L.Ed.2d 647 (1971); éee also C.5., 115
Ohio St.3d 267, 2007—Ohio—4919, 874 N.E.2d 1177, at T 80.

In 2009, this Court recognized the special role of juvenile judges in juvenﬂe
courts: “The court’s dispositional role is at the heart of the remaining differences
between juvenile and adult courts.” D.H., 120 Ohio St.3d 540, 2009-Ohio-9, 901 N.E.2d
209, at 4 59. In its dispositional rOle, the “expertise of a juvenile judge is necessary.” Id.
Three years later, this Court recognized that the expert role of the juvenile court judgé
was required by due process: “The disposition of a child is so different from the
sentencing of an adult that fundamental fairness to the child demands the unique
expeftise of a juvenile judge.” C.P., 131 Oh.iOISt.Sd 515, 2012-Ohio-1446, 967 N E2d 729,
at I 76, citing D.H. at { 59. In C.P., this Court held that R.C. 2152.86's automatic,

mandatory, life-long sex offender classification for ]uvenlleé who had been adjudicated

. of a sex offense as a Serious Youthful Offender (SYO) violated due process because it



divested_ the juvenile court judge of the ability to “decide the appropriateness of any
such penalty.” C.P. at § 78.

Revised Code Sections 2152.10(A)(2)(b) and 2152.12(A)(1)(b) rquire a juvenile
court to transfer a child’s case to. adult court for prosecution if the child is 16 or 17 and
there is probable cause to support that the child has committed a category two offense
with a firearm. Like R.(C. 2152.86, 2152.10(A)(2)(b) and 21:52.12(A)(1)(b) are
unconstitutional because they prohibit the court from making any individualized
determination of the appropriateness of the transfer of a particular child’s case to adult
court.l'

Over four decades ago, the Supreme Court held that the transfer from juvenile to
adult criminal court imposes a significant deprivation of liberty aII‘-Ld.-therefore warrants
_profecﬁon under tﬂe Due Process Clause of the Fourteenth Amendment. Kent v. United
States, 383 U.S. 541, 546, 86 S.Ct. 1045, 16 L.Ed.2d 84 (1966) (finding that transfer ie a
“critically important’ action determining vitally important stat‘utor}} rights .of' the
juvenile”). Kent made clear that a transfee proceeding must provide due process
protections commensurate with the critical nature of the proceedings, because “there is
no place in our system of law for reaching a result of such tremendous consequences
without ceremony-without hearing, without effective assistance of counsel, without a

statement of reasons.” Id. at 554.



This Court has _considered Kent’s application .to Ohio’s discretionary transfer
statute set forth in R.C. 2152.12(B)(3). In re D.W,, 133'0hi§ St.3d 434, 2012-Ohio-4544,
978 N.E.2d 894, 1 20-21. Holding that an amenability hearing could be waived by a
child, this Court reasoned that an amenability hearing is a “critical stage of the juvénile
proceeding [that] affects whether the juvenile faces a delinquency adjudication, or adult
criminal sanctioﬂs and the label ’felon.”.’ Id at 1 12, citinngenf at 560. Further, like a
juvenile’s rigﬁt to counsel, “the juvenile’s right to an amenability hearing before being
transferred from juvenile court to adult court” is “another vital safeguard * * *.” Id. at
7117.

The question in this case is whether this “vital safeguard’ is required in every
child’s case, such that the mandatory | trénsfer provisions contained in R.C.
2152.10(A)(2)(b) and 2152;12(A)(1)(b) are unconstitutional. In light of D.W. and this
Court’s consideration of recent Supreme Coﬁrt of the United States juris?rudence,
which recognizes that children are different,r- this Court must find that Ohio’s
maﬁdatory transfer provisions are unconstitutional. See D.W. at | 8, citing Miller v.
Alabama, __ US. _, 132 5.Ct. 2455, 2464, 183 L.Ed.2d 407 (2012); Graham, 560 U.S. 48, 69,
13b 5.Ct. -2011, 176 L..Ed.Zd 825; Roper v. Simmons, 543 U.S. 551, 569-570, 125 S.Ct. 1183,

161 L.Ed.2d 1 (2005).



L. Fundamental fairness requires that every child be given an opportunity to
demonstrate the capacity to change.

Matthew had a liberty interest in the individualized treatment available in
juvenile court, which cannot be denied without .the due process protections required by
Kent. But, these protections were not provided at Matthew’s transfer hearing, beceuse
juvenile court judges are prohibited from such consideration for certain defendants.
This is because, in Ohio, decisions about which children’s cases must be transferred to
adult court have been made by the legislature, not juvenile court judges after
meaningful review. Op. | 24, (Donovan, ]., concurring).

Ata minifnum, due process includes a rﬁeaningful opportunity to be heard on

£

the matter at issue at a "hearing appropriate to the neture of the case.” Goss v. Lopez,
419 U.S. 565, 579, 95 5.Ct. 729, 42 L.Ed.2d 725 (1975). See also Mathews v. Eldridge, 424
U.S. 319, 333, 96 5.Ct. 893, 47 L.Ed.2d 18 (1976), quoting Armsirong v. Manzo, 380 U.S..
545, 552, 85 S.Ct. 1187, 14 1.Ed.2d 62 (1965) (“the fundamental requirement of due
process is the opportunity to be heard ‘at a meaningful time and in a meaningful
manner.”)

The vital nature of a child’s liberty interest in a transfer proceeding calls for
heightened procedural 'pr.otecti'ons. Indeed, the United States Supreme Court has made
clear that “[f]he extent to which procedural due process mﬁst be afforded the recipient

is influenced by the extent to which he may be ‘condemned to suffer grievous loss.””

Goldberg v. Kelly, 397 U.S. 254, 262-263, 90 S.Ct. 1011, 25 L.Ed.2d 287 (1970), quoting Joint

8



Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 168, 71 S5.Ct. 624, 95 L.Ed. 817
(1951) (Frankfgrter, J., concurring). Ahd, for a child, there éan be no greater loss than his
status as a child; therefore, Matthew asks this Court to hold that all childreﬁ be afforded
the opportunity to have the juvenile court judge give the child the meaningful
| consideration that due process requires. |

Through an amenabﬂity determination, the juvenile court judge alone must
deéide, based upon all the facts and circumstances involved in each case, whether the
child “is not amenable to care or rehabilitation within the juvenile system, and the
safety of lth-e community may require that the child be subject to.adult sanctions,” or
whether the child can be rehabilitated withiﬁ the juvenile system. R.C. 2152.12(B),(D)-
(E). But, in mandatory-transfer cases, like Matthew's, .the juvenile court is prohibited
from considering any of these factors. |

Requiring an amenability determination in every case in which a chilci may be
transferred would alléw the court to maintain its involvement as parens patriae. Under
the parens patriae theory, the juvenile court‘ judge, during any court proceeding
including amenability, must care for the child standing before the court--a child whom
the law presumes cannot care for himself. The State has ‘a paren;s‘patriae interest in
preserving and promoting the welfare of the child,” which makes a juvenile proceeding
fundamentally different from an adult criminal trial.” D.H., 120 Ohio St.3d 540, 2009-

Ohio-9, 901 N.E.2d 209, at 50, citing Santosky v. Kramer, 455 U.S. 745, 766, 102 S.Ct.



1388, 71 L.Ed.2d 599 (1982). Through this paternal role, the state maintains a stake in the
rehabilitation of the juvenile offender. D.H. at ] 49.

And, this Court has placed special emphasis on the importance of the role and
the expertise of the juvenile court judge in juvenile court proceedings, such as when the
state has moved to invoke the adult portion of a child’s SYO sentence:

The judge, given the factors set forth in R.C. 2152.13(D)(2)(a)(i), must

assess the strengths and weaknesses of the juvenile system vis-a-vis a

particular child to determine how this particular juvenile fits within the

system and whether the system is equipped to deal with the child
successfully. That assessment requires as much familiarity with the
juvenile justice system as it does a familiarity with the facts of the case. To
leave that determination to an expert, given the juvenile system’s goal of
rehabilitation, does not offend fundamental fairness * * *,

Id. at g 59.

This Court recognizes that the juvenile court judge is uniquely qualified to assess
the strengths and weaknesses of the juvenile system in light of the particular child and
facts of the case, in order to determine whether the child deserves the 'chance to benefit
from the rehabilitative efforts of the juvenile justice system, and whether the juvenile
justice system is equipped to deal with the child successfully. Id. And, it is within
judge’s responsibility alone, as parens patriae, to determine whether the child is
amenable to care or rehabilitation within the juvenile system, or whether the safety of

the community may require that the child be subject to adult sanctions. See R.C.

2152.12(B), (D)-(E).
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Further, juv.enile judges themselves agree with this principle. Specifically, the
National Council of Juvenile and Family Court Judges éffirms “that waiver and transfer
decisions should only be made on an indiVidual, case—by.-case‘basis, and not on the basis
of the statute allegedly Violated,; and affi.rms that the decision should be made by the
juvenile delinquencgf court judge * * * fand that] transfer of juveniles to adult court
shduid be rare and only after a thorough considered process.” Nat'l Council of Juvenile
& Family Court Judges, Juvenile Delinquency Guidelines: Improving Court Practice in
Juvenile Delinquency Cases: Motions to Waive Jurisdiction and Transfer to Crimimz_l Court
(200.5) 102, available at http://Www.néjfcj.org/sites/default/fﬂes/juveniledelinquenéyguid
elinescompressed%5b1%5d.pdf (accessed Jan, 9, 2016).

In Kent, the United States Supreme Court recognized the need for a judge’s
consideration, holding that due process required a juvenile court to consider eight
factors:

1. The seriousness of the alieged offense to the community and whether
the protection of the community requires waiver.

2. Whether the alleged offense was committed in an aggressive, violent,
- premeditated or willful manner.

3. Whether the alleged offense was against persons or against property,
. greater weight being given to offenses against persons especially if

personal injury resulted.

4. The prosecutive merit of the complaint, i.e, whether there is evidence
upon which a Grand Jury may be expected to return an indictment * * *.

1



5. The desirability of trial and disposition of the entire offense-in one court
when the juvenile’s associates in the alleged offense are adults who will be
charged with a crime * * ¥, '
6. The sophistication and maturity of the juvenile as determined by
consideration of his home, environmental situation, emotional attitude
and pattern of living.
7. The record and previous history of the juvenile, including previous
contacts with the Youth Aid Division, other law enforcement agencies,
juvenile courts and other jurisdictions, prior periods of probation to this
Court, or prior commitments to juvenile institutions.
8. The prospects for adequate protection of the public and the likelihood
of reasonable rehabilitation of the juvenile (if he is found to have
committed the alleged offense) by the use of procedures, services and
facilities currently available to the Juvenile Court.

Kent, 383 U.S. at 566-567, 86 S.Ct. 1045, 16 L.Ed.2d 84.

The Court in Kent emphasized the need for a statement of reasons supporting the
juvenile court’s decision to transfer the child to criminal court, because “[m]eaningful
- review requires that the reviewing court should review]; and that the decision] should
not be remitted to assumptions.” Id. at 561. This was an important factor in the Court’s
decision to remand the matter to the court of appeals, because that court had
determined a statement of reasons was not required: although it “indicated that ‘in
some cases at least’ a useful purpose might be served "_by a discussion of the reasons

motivating the determination,” * * * it did not conclude the absence thereof invalidated

the [transfer.]” Id. at 560.
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‘The process required by Ohio’s. Juvenile Code doésnf t only allow a_ssumptions, it
requires them, even though Kent held that to ensure that a youth’s interests in juvenile
status and freedom from confinement are adequately protected, a “full investigation” is
required before transfer to adult court. Id. at 553, fn.15. By prohibiting a “full
investigation” before transfer, the mandatory. transfer provisions ét issue here fall
woefully short of providing the meaningful consideration that Kent requires.

Specifically, R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b) require'only that the court .
determine the age of the child and Whether probable cause supports that the child
committed a category two foense with a gun. Thus, under R.C. 2152.10(A)(2)(b) and
2152.12(A)(1)(b), a juvenile court is prohibited from coﬁsidering any of the information
required in the first, third, and fifth through eighth factors set forth in Kent. Id. at 566-
567. Once a complaint is filed under the statutes, what remains is nothing more than a
probable cause hearing. See, e.g., State v. Carnes, 12th Dist. Clermont No. CA2001-02-018,
2002-Ohio-1311, q 11_(”[T]he state only must establish ‘probable cause to believe’ thatr
the juvenile has committed the charged act.”). Because R.C. 2152.10(A)(2)(b) and
2152.12(A)(1)(b) forbid the court from conducting a meaningful review of all Qf the facts
anci Eircumstances necessary to making a fjhding of such trerﬁéndous consequence; R.C.

2152.10(A)(2)(b) and 2152.12(A)(1)}(b) cannot withstand constitutional scrutiny.

13



1. Youth must always be considered as a mitigating factor and never as an
aggravating factor. '

Without question, yo;lth is a mitigating factor. Miller, __ U.VS. _, 132 5.Ct. at 2467,
183 L.Ed.2d 407; Gmh_mﬁ, 560 U.S. at 77-78, 130 S.Ct. 2011, 176 1..Ed.2d 825; Roper, 543
U.S. at 570, 125 S.Ct. 1183, 161 L.Ed.2d 1. But, R.C. 2152.10(A}(2)(b) and 2152.12(A){1)(b)
not only forbid the juvenile court from considéring the mitigating factors of youth
before transferring the case to adult court, they improperly require the court to treat age
as an aggravating, rather than a mitigating factor. See Penry v. Johnson, 532 U.5. 782, 787,
121 5.Ct. 1910, 150 L.Ed.Zd 9 (2001), quoting Penry v. Lynaugh, 492 U.S. 302, 323, 10'9._
S.Ct. 2934, 106 L.Ed.2d 256 (1989) (reasoning that a mitigating factor cannot be
“relevant oﬁly as an aggravating factor.””).

Because Matthew was 16, the transfer of his case to adult court was mandatory.
R.C. 2152.10(A)(2)(b); 2152.12(A)‘(1)(b). Once convicted, he was sentenced.to a four-year
prison term. Op. at ] 4. His .sentence will expire on December 10, 2017, when he is 20
years of age. See Ohio Dep’t of Rehab. & Corr., Offender Search Detail,
http://www.drc.ohio;gov/OffenderSearch/details.aspx?id=A705662&pg=x (accessed Jan.
9, 2016). Had the ju\}eniie court been permitted to determine whether to retain this
matter in juvenile court, the court could have. given Matthew a juvenile court
disposition lasting until his 21st birthday. R.C. 2152.02(C)(6). But, whether there would

be sufficient time and resources available to rehabilitate Matthew in the juvenile system
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‘could not be considered, because R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b) required
that the court transfef the case upon a finding of probable cause and nothing else.

In requiring a child’s age to be considered only as an aggravating factor, R.C.
2152..10(A)(2)(b) and_2152.12(A)(1)(b) violate dﬁe process, because they prohibit any
consideration of the mitigating factors of youth. It is true that after transfer, the crimiha_l
court must cohéider the mitigating factérs of youth at sentencing. State v. 'Long, 138 Ohio
St.3d 47_8, 2014-0Ohio-849, 8 N.E.3d 890, T 11-14. Bﬁt, such consideration would prove
too little too late in a circumstance like Matthew’s, where the Iegislaturé, not a judge,
has predetermined that a 16- or 17-year-old child who is charged with a category two
offense with a gun is as culpable as an adult. R.C. 2152.10(A)(2)(b); 2152.12(A)(1)(b).
This is a particularly egregious presumption in light of the recognized ”g.aps between
juveniles and adults;” specifically, that “children have a .’1acl< of maturity and an
underdeveloped sense of responsibility,’ leading to recklessness, impulsivity, and
heedless risk-taking.” Long at 12, quoting Roper, 543 U.5. at 569, 125 5.Ct. 1183, 161
L.Ed.2d 1. |

In Miller, the Court held that “a judge or jury must have the opportunity to
consider mitigating circumstances [of youth] before imposing the harshest possible
penalty for juveniles.” Miller, __ 1.S. __, 132 S.Ct. at 2475, 183 L.Ed.2d 407. The Court

reasoned that a juvenile court’s exercise of discretion in the transfer stage would not
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suffice, because the transfer decision is a different inquiry than mitigation at sentencing.

" Id. at 2474,

Justice Kagan expressed concern regarding the transfer procedure in the state of -

Alébama. Id. at 2462. Specifically, noting that although a judge for the court of appeals
agreed that the transfer procedure did not permit a mental evaluaﬁoh of t'he. child
before transfer, that judge ”urged the State Supreme Court to revisit the qﬁestion in
light of transfer hearings’ importance.” Id. at in.3, quoting E.J.M. v. Siate, No. CR-03-
0915, 928 So.2d 1077, 1081 (Aug. 27, 2004) (unpublished memorandum) (“[A]lthough
later mental evaluation as an adult affords some semblance of procedural due process;
it is, in effect, too little, tbo late.”); see also Miller at 24'74..

Matthew ésks this Court to hold that due process requires an amenability
hearing before transferring a child to criminal court pursuant to R.C. 2152.10(A)(2)(b)
and 2152.12(A)(1)(b), and a statement of reasons justifying the transfer decision, which
must reflect that the juvenile court judge consideréd the child’s age as é mitigating

factor in light of Miller and its progeny.

III. - The irrebuttable presumption created by Ohio’s mandatory transfer scheme is
fundamentally unfair, and violates due _prdcess.

A legislative choice based on a categorical determination violates due process
when it creates “a non-rebuttable presumption that the juvenile who committed the
crime is equally morally culpable as an adult who committed the same act.” Martin

Guggenheim, Graham v. Florida and A Juvenile’s Right to Age-Appropriate Sentencing, 47
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Harv.C.R.—C.L.L.ReV. 457, 490-91 (2012). See also In the Interest of .B., 107 A.3d 1, 2014 Pa.
LEXIS'. 3468 (Pa. 2014) (finding that the irrebuttable presumption created by :
Pennsylvania’s SORNA violated the due process rights of juvenile offenders). Further,
“the United States Supreme. Court has strucl; down statutes creating irrebuttable
présumptions because they “have long been disfavored under the Due Process Clauses
of the Fifth and Fourteenth Amendments.” Viandis v. Kline, 412 U.S. 441, 446, 93 S.Ct.
2230, 37 L.Ed.2d 63 -(1973). An irrebuttable presumption violates due process when “the
presumption is deemed not universally true and a reasonable alternative means of
ascertaining” the presumed fact [is] available. J.B. at 15, quoting DOT v. Clayton, 684
A.2d 1060, 1063, 546 Pa. 342 (Pa. 1996), citing Viandis at 452. Ohio’s mandatory traﬁsfer |
statutes create an irrebuttable présumption where theré are reasonable alternative
means for ascertaining whether a child is amenable to rehabilitation and whether
treatment in the juvenile system exists.

Revised Code sections 2152.10(A)(2)(b) and R.C. 2152.12(A)(1)(b) require a
juvenile court to transfer a child’s case to criminal court for prosecution if the child is at
least 16 and there is probable cause to support that the child has committed a category
two offense with a firearm. As such, the statutes presume that a 16—. or 17-year-old childr
who commits a category two offense with a firearm is automatically as cﬁlpable as all’l
adult who commits the same offense. But, years of juvenile justice jurisprudence has

recognized that this is not universally true.
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The United States Supreme Court has repeatedly recognized that children
“cannot simply be viewed as miniature adults.” J.D.B. v. North Carolina, m us.
131 8.Ct. 2394, 2397, 180 LEd.2d 310 (2011), citing Eddings v. Oklahoma, 455 U.S. 104, 115,
102 S.Ct. 869, 71 L.Ed.2d 1 (1982). The differences between children and adults have
resulted in the Supreme Court’s drawing a bright-line distinction between the
punishments available for children who commit criminal offenses, even when they are
transferred to criminal court for prosecution. See generally Graham, 560 U.S. 48, 130 S.Ct.
| 2011, 176 L.Ed.2d 825; Miller, __U.S.__, 132 5.Ct 2455, 183 L.Ed.2d 407. Accordingly, the
presumption that all 16- and 17-year-old children who comuiit a Cét'egor.y two offense
with a firearm are as culpable as their adult counterparts is not universally true.

And, Ohio law provides a reasonable alternative means for determining whether
a child’s case should be transfe_rred to criminal court in discretionary transfer
procéedings. R.C. 2152_.12(8); Juv.R. 30(C). Under Ohio’s discretionary transfer statutes,
juvenile courts must engage in meaningful considération of a child’s risk andrfu‘_cure
dangerousness, which includes a physical and mental examination, a detailed inquiry
into the child’s background, and a déterinin_aﬁon as to whether the child is amenable to
the care and rehaﬁilitation of the juvenile court. R.C. 2152.12(3), (C). Accordingly,
Ohio’s amenabﬂi-ty'pfocedurés provide a reasonable, alternative means for determining
whether a 16- or 17-year-old child who commits a category two offense with a firearm

should have his case transferred to criminal court.
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Because Ohio’s mandatory fransfer statutes categorically declare 16- and 17-year-
old children as culpable as adults, notwithstanding a reasonable -alternative means for
ascertaining whether a child is amenable to treatment and rehabilitation in the juvenile
system, they create an irrebuttable presurhption that cannot pass constitutional muster.

IV.  Recent precedent supporis that children have a substantive due process right
in their status as a child.

~ The Supreme Court’s decisions in Roper, Graham, [.D.B., and Miller support the
conclusion that children have a substantive due process right to have their youthfulness
and its attendant Characteristics to be considered as a mitiga.ting factor at every stage of
the proceedings, including transfer. Although recognizing a new substantive due
process fight is generally disfavored, the United States Supreme Court has done so,
recognizing that “[h]istory and tradition are the starting point but not in all cases the
ending point of the substantive due process inquiry.” Lawrence v. Texas, 539 US 558,
572, 123 S.Ct 2472, 156 L.Ed.2d 508 (2003).

Under strict scrutiny. review, Ohio’s mandatory ftransfer statutes would
unquestionébly fail, because they require a juvenile court to consider the mitigating
factors of youth in an amenability hearing for some, but not all children, based solely on-
a child’s age. Requiring a uniform amenability determination—that which is currently
afforded to children under Ohio’s discretionary transfer statutes—would make Ohio’s

transfer process constitutional. Therefore, this Court should hold that the mandatory-
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transfer proviéioné iﬁ R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b) violate a child’s right to
substantive due prdcess as gu;aranteed by the Fourteenth Amendment to the United
States Constitution, and Article I, Section 16 of the Ohio Constitution.

Proposition of Law 1I: The mandatory translf.er of juvenile offenders to adult

court pursuant to R.C, 2152.10(A)(2)(b) and 2152.12(A)(1)(b) violates their right

to equal protection as guaranteed by the Fourteenth Amendment to the U.S.
Constitution and Article I, Section 2, Ohio Constitution.

Chﬂdren are generally protected by the same constitutional guarantees against
governmental deprivations as are adults. Bellotti v. Baird, 443 U.S. 622, 635, 99 S.Ct. 3035,
61 L.Ed.2d 797 (1979). The guarantee of equal protection of the laws means that no
person or class of persons shall be denied the same protection of the laws which is
enjoyed by other persons or classes in the same place and under like circumstances.
Fourteenth Amendment to the U.S. Constitution; Qhio Constitution, Article I, Section 2;
see also Sorrell v. Thevenir, 69 Ohio St.3d 415, 424, 633 N.E.2d 504 (1994) (finding tﬁat the |
Equal Protection clause of the Ohio Conétitution has been interpreted to be _essentiélly
identical in scope to the analogous proﬁsion of the US. Constitution).

In order to be constitutional, a law must be applicable té all persons under 1ike
citcumstances and not subj.ect individuals to an arbitrary éxercise of power. Conley v.
Shearer, 64 Ohio 5t.3d 284, 288-289, 595 N.E.2d 862 (1992). In other words, the Equal
Protection Ciaﬁse prevents the state from treating differently or arbitrarily, persons who

are in all relevant respects alike. Park Corp. v. Brook Park, 102 Ohio St.3d 166, 2004-Ohio-

2237, 807 N.E.2d 913, q 18. In this case, the question is whether R.C. 2152.10{A)(2}(b}
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and 2152.12(A)(1)(b), which require juvenile court judges to treat older children like
adults and younger children like children, can withstand constitutional scrutiny.

L Revised Code Sections 2152,10 and 2152.12 create classes of similarly situated
children who are treated differently, based solely upon their ages.

Children who were 14 or 15 at the time they committed a category two offense
with a firearm are subject to transfer only if the céurt finds théy are not amenable to
rehabiliéation in the juvenile system. R.C. 2152.10(B); 2152.1_2(A)—(B).But, children who
were 16 or 17 at'the time of the same offénse are subject to mandatory transfer and are
nof entitled to an amenability determination. R.C. 2152.10(A}(2)(b); 2152.12(A)(1)(b).
This means that juvénile court judges are prohibited from giving older children any
individualized consideration that takes into account the child’s age, develop'mental
level, degree of culpability, or capacity for change.

Although the legislature may set more severe penalties for acts that it believes
should have greater consequences, the differences in R.C. 2152.10(A)(2)(b) and
2152.12(A)(1)(b) are not based on acts of greater consequernce, but simply on the child’s
age at the time of the offense. Under the rational basis test, if the age-based classificatién
.is not rationally rellated to the State’s objective in making the cIassiﬁcation, it will be
found to be in violation of the Equal Protection Clause. Maséachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 315, 96 5.Ct. 2562,. 49 L.Ed.-ﬁd 520 (1976).

This Court has recognized that the standard for determining if a statute violates

equal protection is “’essentially the same under state and federal law’” and set forth the
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following standard for equal protectioh a'nalysis:' “class distinctions in legislation are
permissible if they bear some rational relationship to a legitimate govemmenfal
objective.” State v. Thompkins, 75 Ohio St.3d 558, 561, 664 N.E.2d 926 (1996), qﬁotihg
Fabrey v. McDonald Village Police Dep't, .70 Ohio St.3d 351, 353, 639 N.E.2d 31 (1994).
Further, “[u]nder rational—basis scrutiny, legislative distinctions are invalid only if they
bear nlo_ relation to the state’s goals and ho ground can be conceived to justify them.”
(Citations omitted.) Id.

Under the holdings ih Roper, Graham, [D.B, and Miller, the categorical
differences between all children under 18 and adults in the criminal context are well
settled; therefore, no ground can be conceived to justify the distinctions drawn between
older and younger children under 18.

II.  Recent precedent supports that a child’s status as a juvenile is a suspect class

for purposes of equal protection analysis.

The Supreme Court’s decisions in Roper, Graham, ].D.B., and Miller also support
the conclusion that a child’s status be considered as a mitigating factor at every stage of
the proceedings, including transfer. Although recognizing a new suspect classification
is generally disfavored, the United States Supreme Court has done 80 to prevent
unequal treatment: |

The framers of the Constitution knew, and we should not forget today,

that there is no more effective practical guaranty against arbitrary and

unreasonable government than to require that the principles of law which
officials would impose upon a minority be imposed generally.
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Conversely, nothing opens the door to arbitrary action so éffectively as to

allow those officials to pick and choose only a few to whom they will

apply legislation and thus to escape the political retribution that might be

visited upon them if larger numbers were affected.

L.az.ure.nce, 539 U.S. at 584, 123 S.C.t 2472, 156 L.Ed_.Zd 508, O’Connor, J., concurring,
quoting Railway Express Agen-cy, Inc. v. New York; 336 U.S. 106, 112-113, 93 L.Ed. 533, 679
S.Ct. 463 (1949) (Jackson, J,. concurring).

Under strict scrutiny re\-ziew, Ohio’s mandatory transfer statutes would
unquestionably fail, because they require a juvenile court to.consider the mitigating
factors of youth in an amen'albility hearing for some, but not all children, based solely on
a child’s age. Requiring a uniform émenability determination —that which is currently
afforded to children under Ohio’s discretionary transfer statutes—would make Ohio’s
transfer process constitutional. Therefore, this Court should hold that the mandatory-
transfer provisions in R.C. 2152.10(A)(2)(b) and 2152;12(A)(1)(b) violate a child’s right to
equal protection as guaranteed Ey the Fourteénth Amendment to the United States

Constitution, and Article [, Section 2 of the Ohio Constitution.

HI.  The age-based distinctions in R.C. 2152.10(A)(2}{(b) and 2152.12(A)(1)(b} are not
rationally related to the purpose of juvenile delinquency proceedings.

“The overriding purposes for [juvenile] dispositions * ** are to provide for the
care, protection, and mental and physical development of children subject to this
chapter.” R.C. 2152.01(A). Treating all children under 18 differently from adults makes

sense. The Supreme Court of the United States has recognized that even children who
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are prosecuted as adults for very serious crimes are “categorically less culpable than the

average criminal.” Roper, 543 U.S. at 567, 125 S.Ct. 1183, 161 L.Ed.2d 1; Graham, 560 U.s.

at 67-70, 130 S.Ct. 2011, 176 1.Ed.2d 825; see Ialso Miller, __US. _, 132 5.Ct. at 2458, 183

L.Ed.2d 407. Therefore,' “juvenile offendefs cannot with reliability be classified among
the worst offenders.” Roper at 569. These findings apply generally to all children under
the age of 18. |

The differentjal treatment of | children who are 16 and 17 under R.C.
21‘52.10(A)(2)(b) and 2152.12(A)(1)(b) is not supported by empirical evidence, which

recognizes the differences between adults and children, not between older and younger

children under the age of 18. See, e.g., Laurence Steinberg & Elizabeth Scbtt, Less Guilty

by Reason of Adolescence: Developmental Immaturity, Diminished Responsibility, and the
Juvenile Death Penalty, 58 Am. Psychologist No. 12 (Dec'. 1, 2003) 8, available at
https://www.law.umich.edu/centersandprograms/pcl/ljjohnsonworkshop/Documents/L
‘ess_Guilty_by_Reason_of Adolescence.pdf | {accessed Jan. 9, 2016) ("’[T]he
developmental factors that drive adolescent decision making may predictably
contribute to choices reflective of immature judémentand unformed éharacter.”).
NQtWithstanding this lack of supiaort, R.C. 2152.10(A)(2)(b)-and 2152.12(A)(1)(b) draw
bright-line distinctions between children who were 16 or 17 and those who were 14 or

15 at the time of their offense.
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The legislature may impose special burdens on defined classes in order to
achieve permissible .ends, but eciual protection requires that the distinctions drawn bé
relevant to the purpose for which the c1a851f1cat10n is made. Rinaldi v. Yeager, 384 US.
305, 309, 86 S.Ct. 1497, 16 L.Ed.2d 577 (1966) (holding that there must be some
rationality in the nature of the classes singled out). There is no evidence to support the
need for disparate treatment under R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b). More
importantly, the traditional penological justifications, including retribution, deterrence,
incapacita_tionf and rehabilitation cannot be used to justify the distinctions drawn
between older and younger children under 18. For example, both the juvenile and adult
systems provide for incapacitation and protecting the public, and both systems can
serve these aims.. R.C. 2152.01(A); 2929.11(A). Further, deterrence -is not a proper
justification 'for punishing a juvenile offender, where the likelihood that a teenage
offender has made the type of cost—benef_it analysis that attaches the weight to the
possibility of the penalty is so remote as to be virtﬁally nonexistent. Roper at 572. And,
research shows that youth whose cases are transferred to adult court are 34 percent

more likely to recidivate than youth with similar offenses whose cases remain in

juvenile court. Children’s Law Ctr., Inc., Falling Through the Cracks: A New Look at Ohio

Youth in the Adult Criminal Justice Sysiem (2012) 1, available at http://www.childrenslaw
ky.org/wp-content/uplloads/2012/(}7/Falling—Through—The-Cracks—'A_—NeW-Look-at—Ohio-

Youth—in—the-Adult—CriminaI—]ustice—System-May—ZO12.pdf (accessed Jan. 9, 2016)

25



Because the juvenile court judge is prohibited from considering whether the aims
of juvenile court could appropriateiy address the child under particular facts and
| circumstances of each ’cése, Matthew asks this Court to hold tﬁat R.C. 2152.10(A)(2)(b)
and 2152.12(A)(1)(b), which allow for similarly-situated children to receive disparate
treatment withoﬁt any rational basis whats.oever c.annot withstand constitutionall '
scrutiny.

Conclusion

Children must be recognized as children, no matter the criminal stage or the
constitutional coptext. Therefore, because children have a recognized liberty interest in
the individualized treatment that the juvenile court provides that cannot be
circumvented in a manner that violates due process and equal protection, Matthew asks
this Court to find that R.C. 2152.10(A)(2)(b) and 2152.12(A)(1)(b) are uncenstitutional.
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Amanda J. Powell #0076418
Assistant State Public Defender

Counsel for Matthew Aalim
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Notice of Appeal of Appellant Matthew Aalim.
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CCLEE Ak Vel IN THE COURT OF APPEALS OF OHIO
RLINERY O ofp SECOND APPELLATE DISTRICT
36V MONTGOMERY COUNTY

STATE OF OHIO .
: Appeliate Case No. 26249
Plaintiff-Appellee .

: - Trial Court Case No. 14-CR-206

V. .
o ‘ ‘ : {Criminal Appeal from
MATTHEW AALIM : Common Pleas Courf)
Defendant-Appeliant :  FINALENTRY
L . 13th
Pursuant to the opinion of this court rendered on the day

of March 2015 the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

- Pursuant to Ohio App.R. 30(A), it is hereby ordered that the clerk of the Montgomery |

County Court of Appeals shall immediately serve notice of this judgment upon all parties and

make a note in the docket of the mailing.

AT Lk o Pa

MIKE FAIN, Judge

Mo 7N

MAR\Y E. PONOVAN, Judge

2V Lkl T

MICHAEL T. HALL, Judge
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IN THE COURT OF APPEALS OF OHIO
- SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

STATE OF OHIO . _ -
. _ : Appellate Case No. 26249

Plaintiff-Appellee
Trial Court Case No. 14-CR-206

V. _
_ (Criminal Appeal from
MATTHEW AALIM : Common Pleas Court)’

Defendant-Appellant

QPINION
Rendered on the 13th day of March, 2015.

MATHIAS H. HECK, JR., by ANDREW T. FRENCH, Atty. Reg. No. 0069384,

Montgomery County Prosecutor's Office, Appellate Division, Montgomery County Courts

Building, P.O. Box 972, 301 West Third Street, Dayton, Ohio 45402
Attorney for Plaintiff-Appellee

MICHAEL R. PENTECOST, Atty. Reg. No. 0036803, Law Office of the Public Defender,
117 South Main Street, Suite 400, Dayton, Chio 45422
Attorney for Defendant-Appellant

FAIN, J.

{7 1} Defendant-appeliant Matthew Aalim appeals from his conviction and

'sentence on two counts of Aggravated Robbery, a felony of the first degree, in violation

THE COURT OF APPEALS OF QOHIO
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of R.C. 2911 .01, a category two offense under RC .2152.02(CC)(1). Aalim contends that
the juvenile court erred when it transférred his case to adult court ba‘sed on the mandatory
| transfer provisions in R.C._2152.10(A)(2)(b) and R.C. 2152.12_(A)(1)(b). Aalim argues that
the mandatory transferr statutes violate hi.s constitutional right to due process and equal
protection and violate the prohibiﬁon against cruel and unusual punishment.

'_{1] 2} In light of established precedent, we conclude that the mandatory transfer
- provisions of R.C. 2152.10 and R.C. 2152.12 do not violate Aalim’s. constitutional rights
to due process or equal protection and do not constitute cruel and unusual punishment..

Accordingly, the judgmént of the trial court is Affirmed.

1. The Course of Pfoceedings

{9 3} On November 13, 2013, Aalim was involved in é robbery of two women by
threatening them with a loaded gun and demanding their money and cell phqnes. A
-~ complaint was filed against Aalim in juvenile courf alleging that he was delinquent by
reason of committing an offense that would be considered Aggravated Robbery, if
committed by an adult. The State filed a motion to transfer the case to the general division
of common pleas court, to proceed with prosecuting Aalim és an adult. The juvenile court
held a hearing and made three findings: that at the time of the offense Aélim was 16
years old (date of birth July 27, 1997); that the alleged act would be a felony if committed
by an adult; and that there was probable cause to believe that Aalim was responsib‘le for
the commission of the felony offense. Based on these findings, the juvenile court

relinquished jurisdiction and transferred the case to the general division of common pleas

. court.

THE COURT OF APPEALS OF QHIO
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{4} Aalim was indicted on two counts of Aggravated Robbery, with a firearm
specification added td each count. The trial court overruled Aalim’s motion to dismiss.the_
indictment, in which he attacked the constitutionality of the mandatory transfer statutes ‘
for juvenile offenders accused of certain type of felonies. Aalim then entered a plea of no

contest to two Counts of Aggravated Robbery and the Stéte di-smisséd' the gun

specifications. Aalim was sentenced to four years imprisonment for each of the two felony B

offenses, to be served concurrently. Aalim appeals, asserting three assignments of error.

. Thé Mandatory Tran.sfer Statutes Do Not
Violate the Right to Due Process

) {1 5} .Aalim’s First Assignment of Error states:

7 THE MANDATORY TRANSFER OF A JUVENILE OFFENDER TO

ADULT COURT PURSUANT TO R.C. 2152.10(A)(2){(B) AND RC

2152.12(A)(1)(B) VIOLATES THE JUVENILE'S RIGHT TO DUE
' PROCESS AS GUARANTEED BY THE FOURTEENTH AMENDMENT

TO THE UNITED STATES'CONSTITUTION AND ARTICLE 1, SECTION

16 OF THE OHIO CONSTITUTION.
" {1 6} In his first assignment of error, Aalim contends that the mandatory transfer
~ statutes violate his due process rights by failing to require a meaningful transfer hearing,
and by failing to incorporate procedural safeguards set forth by the Sup.r'eme Court of the |
United States. In Kent v. United Sta.tes, 383 U.S. 541, 86 Sup.Ct. 1045, 16 L.Ed. 2d 84
7(1966), the Supreme Court held the transfer of a juvenile to adult court invalid when no

hearing was held, no findings were made, and no reasons were stated for the waiver of

THE COQURT OF APPEALS OF QHIO
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jurisdiction. /d. at 552. The Court declared that the transfer prbcess‘ must satiéfy basic
-requiréments of due process a_nd fairness, as well as compliance with statutory
rquir_;_ements. ld.;zgj__ 553. The Court st.ated, “[iit is clear beyond dispute that the waiver of
jurisdiction is a ‘critically important’ action determining vitaily important statutory rights of
the_juvenile.” Id. at 557. |

| {17} R.C. 2152.12(A) requires the juVeniIe court o conduct a hearing prior to
Waliving its exclusive jurisdiction over juveniles and transferring a case to the general
division of common pleas court. For certain categories of offenses, the transfer is
mandatory if the child is over the age of fourteen, while lesser offenses are subject to
discretionary transfer, éllowing the juvenile court to consider nine factors set forth in R.C.
2151.12 (D) to determine .Whethér the child is amenable to care or rehabilitation in the
j,uvénile court system. The juvenile court did not utilize these factors before transferring
Aalim, because he was charged with a category two offense and was over the age rof 16
at the time of the offense. The procedure followed for Aalim’s transfer does comply with
the statutory requirements set forth in R.C. 2152.10(A}(2)(B} and R.C. 2152.12(A)(1)(B).
We have previously feviewe’d this statutory scheme and found that it does comport with
fundamental concepts of due process. State v. Brookshire, 2d Dist. Montgomery No.
25853, 2014-Ohio-1971, §] 30.

{1 8}. At we stéted in Brookshire, “this court along with other appellate dristricts

Have already determined that the statutory provisions requiring mandatory transfer do not
violate due process and equal protectioh rights undel_’ the Fourteenth Amendment. See,

e.g., State v. Ramey, 2d Dist. Montgomery No. 16442, 1998 WL 310741 (May 22, 1998);

State v. Agee, 133 Ohio App.3d 441, 728 N.E.2d 442 (2d Dist.1999); State v. Kelly, 3d

THE COURT OF APPEALS OF OHIO
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Dist. Union No. 14—98_26, 1998 WL 812238 (Nov. 18, 1998); State v. Lee, 11th Dist.
Lake No. 97-1—-091, 1998 WL 63l7583 (Sept. 11, 1998); Staté v. Collins, 9th Dist. Lorain
No. 97 CA 0006845, 1998 WL 289390 (June 3, 1998) (all finding that the mandatory-
transfer provisions in former R.C. 2151.26(B), Which is now codified as R.C. 2152.12, do
not violate a juvenile’s constitutional rights to due' process and equal protect.ion under the
law). We will continue to follow the precedent on this issue unless otherwise advised by
tﬁe Supreme Court of Ohio."” Brookshire at §] 30.
{1 9} We are nof persuaded that we should overruie our holding in Brookshire.

{1 10} Aalim’s First Assignment of Error is overruled.

L The Mandatory Transfer Statutes Do Not
Violate the Right to Equal Protection
' {11-11} Aalim’s Second Assignment of Error states:
THE MANDATORY TR.ANSFER’OF A JUVENILE OFFENDER TO
ADULT - COURT : PURSUANT TO R.C. 2152.10‘(A)(2)(B) AND RC.
2152.12(A)(1)(B) VIOLATES THE JUVENILE'S RIGHT TO EQUAL
| PROTECTION AS GUARANTEED BY THE FOURTEENTH
"AMENDMENT TO THE UNITED STATES 'CONSTITUTION AND
ARTICLE 1, SECTION 2 OF THE OHIO CONSTITUTION
{1 12} Aalim argues that the mandatory transfer provisions found iﬁ R.C.2152.10
~and R.C. 2152.12 create classes of similarly situated juvenile offenders who are treated
| differently, solely based on their age. Aalim was 16 years of age atthe fime of the category

two offense, which mandated a transfer to aduit court, but if the offense had occurred

THE COURT OF APPEALS OF OHIO
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eighteen weeks earlier, Aalim woLlId have been entitled to an amenability hearing,
.because his trénéfer would have been discretionary, Aalim having been under the age of
sixteen at the time of the loffen-se. Aalim also argues that age-based distinctions in the
mandatory transfer statutes are not. rationally related to the purpose of juvenile
4d.e|inquency proceedings. The State cites precedent for the proposition that treating -
juvenile offenders differently based on the seriousness of the offense is rationally related
to the government’s interést in deterring violent juvenile crime.

{1 13} We have previously reviewed this argument finding that the mandatory
transfer process does not violate a juveni.le offender’s right to eﬁual protection of the law.
State v. Anderson, 2d Dist. Montgomery-No.'25689, 2014-Ohio-4245, 1Y 72-75.

{f 14} “The standard for determining if a statute violates equal protection is
‘essentially the same under state and federal law.' " State v. Lane, 11th Dist. ‘Geauga No.
2013-G-3144, 2014-Ohio-2010, at ‘ﬂ 64, quoting Fabrey v. McDonald Village Poifce Dept.,
70 Ohio St.3d 351, 353,. 639 N.E.2d 31 (1994). “Under a traditional equal protection
‘anaiysis, class distinctions in Iegislation are permissible if they bear éome rational
relationship to a Iegitimate governmental objective.” Lane at 1] 64, qﬁoting Stafe ex rel.
Vana v. Maple Hts. City Council, 54 Ohio S$t.3d 91, 92, 561 N.E.2d 9009 (1990).

{f 15} As here, the defendant in Lane and the defendant in Anderson co_ntended
that disbarate treatment based on age was not rationally related to the purpose of juvenile
“delinquency proceedings, but did not support this contention with any type of.empirical
evidence. “In the absence of such evidence, we cannot find that the distinction the
legislature made is unconnected to its aims. As the court in Lane observed, ‘the purpose

of this Iegislatioh is to protect society and reduce violent crime by juveniles. * * * Contrary -
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to appellant's argument, juveniles who are 14 or 15 are markedly diffelrent from those who
are 16 or 17 in many ways, e.g., in terms of physical development and maturity. * * * Thus,
the legislature's decision to single out older juvenile homicide offenders, who are
po'tentially more street-wise, hardened, dangerous, and violent, is rationally related to this

n

legitimate governmental purpose.’ " Anderson at § 75, quoting Lane at §] 67.
| {1 16} We are not persuaded that we should overrule our holding in Anderson.

{11 17} Aalim’s Second Assignment of Error is overruled.

IV', The Mandatory Transfer Statutes Do Not Violate
the Prohibition Against'\Cru.el and Unusual Punishment
{1 18} Aalim's Third Assignment of Error states:
' THE MANDATORY TRANSFER OF A JUVENILE OFFENDER TO
ADULT COURT PURSUANT TO R.C. 2152.10(A)(2)(B) AND R.C. |
2152.12(A)(1)(B) VIOLATES THE PROHIBITION AGAINST CRUEL AND
UNUSUAL PUNISHMENT AS GUARANTEED BY THE EIGHTH AND
FOURTEENTH AIVIENDMENTS TO THE ~UNITED STATES
CONSTITUTION AND ARTICLE 1, SECTION 9 OF THE OHIO
CONSTITUTION
{1119} Aalim argues that the mandatory transfer statutes violate the prohibition
against cruel and unusual punishment because age isr treated as an aggravating factor,
not a mitigating factor, because penalties imposed on adult offenders are far more severe
and the adult systém does not allow the court to consider the unique characteristics of

- the minor's age or the circumstances surrounding the offense. The State argues that the
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transfer process, by itself, is not a fbrm of punishmeht.

{1 20} In State v. Brookshire, supra, at Y 31-32, we rejec'_ced a.simiiér 8th
Amendment chailenge. We are not persuaded that we shouid overrule this Holding in
Brookshire.

{1 21} Aalim’s Third Assignment of Error is overruled.

V. CONCLUSION
{7 22} All of Aalim's assignments of error having been overruied, the judgment of

‘the triél court is Affirmed. -

HALL, J., concurs.

DONOVAN, J., cbncurring:

{] 23} Althpugh | am compelled to follow our jurisprudence on mandatory transfer,
I'd urge the Orhio Supreme Court to take up the issué._

{11 24} The judicial branch is shut out of the transfer process entirely in Aalim’s
case. The juvenilé judge's ability to exercise sound discretion is subjugated to the
7 | legislative branch. Although there may be strong policy reasons for drawing a line based
upon chronologjcal'age, this ignores the fabt that the “sighature qualities of youth are |
transient” as noted in Miller v. Alabama, 567 U.S. 132 S.Ct. 2455, 2467, 183
- L.Ed.2d 407, 422 (2012). Whether an individual defendant has reached a s'tage of
mental and emotional development where society must subject them to aduit rules of

criminal responsibility is best decided on a case by case basis by a learned juvenile judge.
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Copies mailed to:

Mathias H. Heck
Andrew T. French
Michael R. Pentecost
Hon. Dennis J. Adkins
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30. TERMINATION ENTRY FILED SENTENCED TO

1 9081 756
ELECTRONICALLY FILED
COURT OF COMMON PLEAS
Thursday, May 08, 2014 1:48:22 PM
CASE NUMBER: 2014 CR 00206 Docket ID: 19081756
GREGORY ABRUSH
CLERK OF COURTS MONTGOMERY COUNTY QHIO
IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, QHIO
STATE OF OHIO : CASE NQO, 2014 CR 00206
Plaintiff, JUDGE DENNIS J. ADKINS
_'Vs_ .
. TERMINATION ENTRY
MATTHEW AALIM
Defendant
DOB: 07/27/1997 '

SSN; #¥w. %4 7478

The defendant herein having ENTERED A NO CONTEST PLEA AND HAVING BEEN FOUND
GUILTY BY THE COURT TO the offense(s) of: COUNT 1: AGGRAVATED ROBBERY (deadly weapon) -
2911.01(A)}1) F1, COUNT 2: AGGRAVATED ROBBERY (deadly weapon) - 2911.01(AX1) F1 was on
MAY 07, 2014, brought before the Court;. ' ‘

WHEREFORE, it is the JUDGMENT and-SENTENCE of the Court that the defendant herein be
delivered to the CORRECTIONAL RECEPTION CENTER there to be imprisoned and confined for a
term of

COUNT 1: FOUR {4) YEARS CONCURRENT
COUNT 2: FOUR (4) YEARS CONCURRENT

The defendant is ordered to pay completé restitution to Ashley White for economic loss in the
amount of $531.97, upon which execution is hereby awarded to be paid through the Montgomery County
Clerk of Courts.

Court costs to be paid in full in the amount of "to be determined by the Montgomery County Clerk
of Courts.”

The defendant is to receive credit for ONE HUNDRED FORTY (140) days spent in confinement
as of the date of sentencing stated above.

A-15

B



The Court notifies the defendant that, as part of this sentence, on COUNT 1: AGGRAVATED
ROBBERY (deadly weapon) - 2911.01(A)(1) F1, the defendant WILL be supervised by the Parole Board for
a period of FIVE years Post-Release Control after the defendant’s release from imprisonment.

The Court notifies the defendant that, as part of this sentence, on COUNT 2 AGGRAVATED
ROBBERY (deadly weapon) - 2911.01(A)(1) F1, the defendant WILL be supervised by the Parole Board for
a period of FIVE years Post-Release Control after the defendant’s release from imprisonment.

Should the defendant violate any post-release control sanction or any law, the adult parole board may
impose a more restrictive sanction. The parole board may increase the length of the post-release control. The
_parole board could.also impose up to an additional nine (9) months prison term for each violation for a total of up
to fifty percent (50%}) of the original sentence imposed by the court. If the violation of the sanction is a felony, in
addition to being prosecuted and sentenced for the new felony, the defendant may receive from the court a prison
term for the violation of the post-release control itself.

Pursuant to R.C. 2929.19(B)2)(f), the defendant is ordered not to ingest or be injected with a drug of
abuse. The defendant is ordered to submit to random drug testing as provided in section 341.26, 753.33, or
5120.63 of the Revised Code. The results of the drug test administered shall indicate that the defendant did not
ingest and was not injected with a drug of abuse.

The Court did fully explain to defendant his appellate rights and the defendant informed the Court
that said rights were understood.

BOND IS RELEASED.

JUDGE DENNIS J. ADKINS

. Assistant Prosecutiﬁg Attorney: Johnna Shia
Montgomery County Sheriff’s Office, Aitn: Jail Records

Filed electronically with the Clerk of Court using the Electronic Cr:mmal Filing system, which w111 send
notification of such filing to the following: MICHAEL R PENTECOST

kj 5/8/14
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General Divison |
Montgomery County Common Pleas Court
41 N. Perry Street, Dayton, Ohio 45422

Type: Entry: Sentenced to Institution
Case Number: 2014 CR 00206

Case Title: STATE OF QHIC vs MATTHEW AALIM

So Ordered

e

Electronically signed by dadkins on 2014-05-08 13:49:04 page 30f3
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of taw; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be appo’rtioned- among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the

choice of electors for President and Vice President of the United States,

Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation

~* therein shall be reduced in the proportion which the number of such male citizens shall

bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legisiature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability. :

Sectlon 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties. for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection- or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obllgatlons and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by approprlate legislation,
the provisions of this article.
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Oh. Const, Art. I, 82

Current throngh 2015 Oljo lssues | and 2

Page’s Ohig Revised Code Annotated > CONSTITUTION OF THE STATE OF OHIO > Article I BILL
OF RIGHTS '

§ 2 Right to alter. reform. or abolish government, and repeal special privileges.

All political power is inherent in the people. Government is instituted for their equal protection and benefil, and they
have the right 1o alter, reform, or abolish the same, whenever they may deem it necessary; and no special privileges or
- immunities shall ever be granted, that may not be altered, revoked, or repealed by the general assembly.

Page’s Offe Revised Code Annotated
Copyright © 2016 Matthew Bender & Company, Inc., & member of the LexisNexis Group. All vights reserved.
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Oh. Const, Art. I, $ 16

Current through 2015 Qhio Issues |and 2

- Page’s Ohiv Revised Code Annotated > CONSTITUTION OF THE STATE OF OHIO > Article { BILL
OF RIGHTS _ ' - '

§ 16 Redress in courts,

)

All courts shall be open, and every person, for an injury done him in his land, goods. person, or reputation, shall have
reimedy by due course of law, and shall have justice administered without denial or delay.

{Suils against the state.] Suits may be brought against the state, in such courts and in such manner, as may be provided
by law, '

History

As amended September 3, 1912, ' ' _ _ g ' 7

Page’s hin Revised Code Annotated
Copyright © 2016 Matthew Bender & Compuny, Tire., a member of the LexisNexis Group, AU rights reserved.



ORC Ann, 215101

Cuarrémt through Legistation passed by the 1315t General Assembly and filed with the Seerctary of Stae through file 43
{SB 161 with the exception of file 32 {(HB 56) and file 34 (HB 124), file 38 (HB 237, file 39 (HB 25W), file 40 (1B
3409, and file 41 (SB 10,

Page’s {)izm Revised Code Amnofated > Title 21: _Loprts - Pmimz‘e — jm’amlv > Chapter 2151;

§ 2151.01 Construction; purpose. -

The sections in Chapter 2151, of the Revised Code, with the exception of those sections providing for the criminal
prosecution of aduls, shall be liberally interpreted and construed o as 1o effectuaie the folldwing purposes:
(A To provide for the cure, protection, and mental and physical development of children subject to Chapter Z131.
of the Revised Code, whenever possible, in a family environment, sepurating the child from the child’s parents
anly when necessary for the child’s welfare or in the inlerests of public safety;

(B) To provide judicial procedares through which Chapters 2151, and 2152, of the Revised Code are executed and

enforced, and in which the pariies are assured of a fair hearing, ;md their constitutional and other legal rights .

are uwnmmd and enforced.

History

133 v H 320 4Bt 11-19-69y 148 v S 179, % 3. BT 1-1-2002.

Page’s Ohio Revised Code Annotnled
Copyright © 2016 Matthew Bender & Company, lnc., a member of the LexisNexis Gioup. All rights reserved.
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ORC Ann. 215201
Current through Legislation passed by the 131st General Assembly and filed will the Sc:;:;-ctzxg'y' of State through file 43
(SB 161) with the exception of file 32 (HB 56) and file 34 (HB 124), fife 38 (HB 2371 file 39 (HB 259, file 40 (1B
: : _ 340y, and file 41 (8B 1D, .

Page’s Ohio Revised Code Annotated > Title 21: Conris — Probate — Juvenile > Chapter 2152:
Deliuguent Children; Juvenile Traffic Offenders '

§ 2152.01 Purposes of dispositions under chapter; application of Chapter 2151.

~(A}  The averriding purposes for dispositions under this chapter are to provide for the care, protection, and mental and
physiea! development of children subject to this chapter, protect the public interest and safety, hold the offesder
accountable for the offender’s actions, restore the victim, aned rehabilitate the offender. These purposes shall be
achieved by a system of graduted sunctions and services.

(B} - Dispositions under this chapter shall be reasonably caleulated to achieve the overriding purposes set forth in this
section. commensurate with and rot demeaning o the serfousness of the delinguent child’s or the juvenile traffic
offender’s conduct and s impact on the vietiny, and consistent with dispositions for shinilar acis commitied by
similar delingquent chitdren and juvenile traffic offenders, The court shall not base the disposition on the race, ethaic
background, gender, or religion of the delinquent child or juvenile traffic offender.

(73 To the extent they do net conflict with this chapter, the provisions of Chapter 2151, of the Revised Code apply

to the proceedings under this chapter.

History

J48 v 5 179, EAF 1-1-2002,
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§ 2152.02 Definitions.

As used in this chapter:

{AY “Aect charged” means the act that is identified ina complaint, indiciment, or information alleging that s child
is a definguent child.

{B)

{C)

“Admitted o a departiment of youth services factlisy™ includes adimission to a facility operated, or contrasted

for, by the department end admission 1o acomparable Tacility outside this state by another state or the United

States.

Y

(2

(3

4

(6

“Child” means a person who is under cightven yeaes of age, excepl as otherwise provided in divisions
(CA2) to (8) of this section.

Subiject to division {CH3) of this section. any person who viofates a federal or state law or a municipal
ordinance prior to aftaining eighleen vears of age shall be deemed a “child™ irrespective of that person’s
age at the Hime the complaint with respect 1o that violation & filed or the hearing on the complaint is held,

Any person who, while under eighteen vears of age. commits an act that would be u felony if committed
by an adult and who is not taken into custody or apprehended for that act until after the person attains
twenty-one vears of age is nol a child in relation to that act.

Except as otharwise provided in divisions (©X3) and {7) of thiy section, any person whose case is
translerred for criminal prosecution pursuant to secrion 2152.12 of the Revised Code shall be deemed
after the transfer not to be a child in the ransferred case.

Any person whose case (s transferred for cebminal prosecution pursuant to sgetion 203212 of the Revised
Lode and who subsequently is convicted of or pleads guilty to a felony in that case, unless a serious
vouthful offender dispositional sentence is imposed on the child for that offense under division (B2} or
(3) of seciion 2152121 of the Revised Code and the adult portion of that semtence is not invoked pursuant

to gectforr 213214 of the Revised Code. mad any person who is adjudicated a delinquent child for the

commission of an act, who has a serfous vouthful offender dispositional sentence imposed for the act
pussuant to goedion 2152, 13 of the Revised Code, and whose adult portion of the dispositional sentence
is invoked pursvant to gecrion 2152 14 of the Bevived Code, shall be deemed afler the conviction, plea,

or invocation not to be a c¢hild in any case in which & complaint is filed against the person.

The juvenile court has jurisdiction over a person whe is adjudicated a delinguent child or juvenile traffic
offender prior to attaining eightoen years of age until the person altams twenty-one years of age, and. for
purposes of that jurisdiction related 1o that adjudication, except ay otherwise provided in this division, a
person whe is so adjudicated a delinquent chitd or juvenile traffic offender shall be deemed a “child™ unti]
the persor atlaing twenty-one vears of age. I o person is so adjudicated n dedinquent child or juvenile
traffic offender and the court makes a disposition of the person under this chapter. at any time after the
person attaing iwenty-one years of age, the places at which the person may be held under that dispesition
are not hmited to places authorized under this chapter solely For confinement of chitdren, and the person
may be conlined under that dispesition, in accordance with division (FX2) of section 2152.26 of the
Bevised Code, in placey other than those authorized under this chapter solely for confinement of children.
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(7r  The juvenile court has jurisdiction over afiy person whose case s transferred for criminal prosecution
ssolely for the purpose of detining the person as awthorized in division (F¥ 1Y or (4) of section 213226
of the Revised Code anless the person is convicted of or pleads guilty to a felony in the adult court,

(83 Aay person who, while eighteen years of age, violates division (A or (2) of gection 2918.27 of the
Hevised Code by violating a protction order issued or consent agreement approved under gection

215134 or 311331 of the Revised Code shall be considered a child for the purposes uf that violation of
section 291927 of the fx{*wwd Code,

“Chronic truant™ memns any c:hi]d of compulsory school age who is absent without legilimate excuse for
absence from the public school the child is supposed to atiend for seven or more consecutive schoot days, ten
or more school duys In one school month, or fifieer or more school days in a schoo!l year.

“Community corrections factlity,” “public safety beds,” “release authority.” and “supervised release” have the

same meanings as in secrfon SI3900 of the Bevived Code. .

“Delinquent child” includes any of the following:

{1} Any child. except a juvenile traffic offender, who violates any law of this state or the United States, or

any ordinance of a political subdivision of the state, that would be an offense if committed by an adulg

(2} Any child who violates any lawful order of the court made under this chapter or under Chapter 2151, of
the Revised Code other thar un order issued under secrion 215187 of the Revised Code:

{3 Any child who violates division (C) of section 2907.39, division {A) of section 2023.211. or division
(CH Dy or (1) of spetion 29;35..'.. ol the Bevised Code:

(4} j—\ny child who is a habitual truane and who previously has been adjudicated an Bnru!v child for being
a habitual wuant;

(5)  Any child whe is a chronic truant,

“Discretionary serious youthful offender™ means a person who is eligible for a discretionary SYO and whe
is ot transferred to adult court nader a mandatory or diseretionary trasisfor,
“Discretionary SYO™ means a case in which the juvenile court, in the juvenile court’s discretion, may impose
a sertous youthful offender disposition wnder section 213213 of the Revised Code.

“Discretionary transfer” means that the juvenile court has discretion to transfer o case for eriminal prosecution
under division (B} of secrion 215212 of the Revised Code.

“Drug abuse offense.” “felony drug abuse offense,” and “minor drug possession offense”™ have the same
meanings as in section 292500 of the Revised Code. '

“Electronic monitoring”™ und “electronic monitoring device” have the same meanings as in section 292901
of the Revised Code.

“Economic foss” means any economic detriment suffered by a victim of a delinquent act or juvenile traffic
offense as a direet and proximate resull of the delinquent act or juvenile traffic offense and inchules any loss
of income due to fost time at work because of any injury caused t the vietim and any property loss, medical
cost. or funcral expense incurred as a result of the delinquent act or juvenile traffic offense. “Eeonomic foss”
does ot include non-economic losy or any poaitive or exemplary dantages.

“Fhearmy™ hus the same meaning us in secrion 29231 of the Bevised Code.

“Juvenile traffic offender” means any child who violates any traffic law, trafTic ordinance, or traffic regulation

of this state, the United Stales. or any political subdivision of this state, other than a resolution, ordinsnce, or
regulation of a political subdivision of this state the violation of which s required to be handled by a parking
violations buresu or a joint parking vielations bureau pursuant o Chapter 4521, of the Revised Code.

A Slegitimate excuse for absence from the public sehool the ohild is supposed to attend”” has the same meaning
as in section 2151017 of the Revised Code.
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(P) “Mandatory serious youthful offender” means a person who is eligible for a mandatory $Y0O and wha is not
transterred to adult court under u mandatory or discretionary trunsfer and also .iﬂciude;-;, for purposes of
imposition of a mandatory serious youthful dispositional sentence under section 215213 of the Revfwd Cude,
a person upon whom i juvenile court is required t impose such a sentence under division {B)(3) of section -
2152 121 of the Revised Codye. . B

{Q} "Mandatory SYO™ means a case in which the juvenile court is required to impose a mandatory serious
youthful oflfender disposition wnder section 215213 of the Revised Code.

“Mandatory transler” means that a case is required to be transferred for eriminal prosecution under division
(A) of section 2152.12 of the Revised Code.

iR

(%) “Mental iloess™ has the sume meaning ag in section 5122.01 of the Revised Code.

(T) “Mentally retarded person”™ has ﬂhu same meuning as in sgction 312301 of the Revised Code.

() “Menkored time” and “repeat vimlent offender” have the same meaniags as in seetion 2929.01 of the Revised
Cede, )

(Y1) “Of compulsory school age” has the same. meaning as in geerion 332100 of the Revised Code.

(W) “Public vecord” has the same meaning as in section 149.43 of the Revised Code.

{X) “Serious youihful offender” means a persors who is eligible for a mandatory SYO or discretionary SYO b
who is vot transferred 0 adult court under a mandatory or diseretionary transfer and also includes, for
purposes of imposition of & mandatory serious vouthfui dispositiona! senience under gection 215213 of the
Hevised Code, a person upon whorn a juvenile court is required to impose such a sentence under division
((BY3Y of section 21S2.121 of the Revised Code.

(Y)  “Sexuvally oriented offense,” “juvenile offender registrant.” “child-vietim orfented offense,” “tier 1 sex
offender/child-victim offender,” “tier Il sex offender/child-victim offeader,” “tier 111 sex offender/child-victim
offender,” and “public registey-qualified juvenile offender registrant™ have the same meanings as in gection
295001 of the. Révised Code. '

(Z} - “Teaditional juvenile” means a case that is not translerred to adult court under a mandatory or disceetionary
transfer, that is eligible for a disposition under sections 2732.76. 132,77, 213219 and 203220 of the Revised
Cade, and thot Is not eligible for a disposition under gection 203213 of the Revised Code. '

(AAY “Transfer” means the transfer for criminal prosecution of a case involving the alleged commission by a child
of an act i}m:. woitld be an offense if commitied by an adult from the juvenile court to the appropriate coud
that has jurisdiction of the offense.

(BB)  “Category one offense™ means any of the following:

($) A violation of section 2903.01 or 2903.02 o the Bevised Code;

{2) A violation of sectfon 2923.02 of the ]@ewxed Code involving an attempt to commil aggravated murder
or murder.

{CCY “Category two offense™ means any of the following:

(1y A vielation of gection 2903.03. 2005 07 2907 (2, 2000 (02 2011 61 o 2011 1] }7;” the Revised Code: -

(2} A violation of section 2903.04 of the Revised Code that is & Telony of the first degree;

3y A violation of seetion 2907.12 of the Revised Code us i existed prior 1o September 3. 1996.

thDY  “Non-economic loss™ means nonpecuniary harm suffered by » vietim of a delinguent act or juvenile traffic
offense as & result of or related to the delinguent act or juvenile traffic offense. including, but not Emited ta,
pain and suffering: loss of society, cotsortium, companionship, core, assistance, attention, protection, advice,
guidance, counsel, instruction, teaining, or education: memal anguish and any other intangible joss.
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History

8.3 (BT 1-1-2002); 149 v F 400. B 4-3-2003; 149 v H 490, § 1, eff. 1-1-04;
150 v S 3,8 1 eff. 7-31-03; 50 v §5,§ 3, eff 1-1-04; {50 v H 52, § 1, ell. 6-1-04 [57 v S 53, § 1. effl 5:17-06:

[S1 v H 23, § 1 eff. 8-17-06; 152 v § 10, § 1. eff. 1-1-08: 153 v H 10, § 1, eff. 6-17-10; 2017 HB 86, § 1. «ff. Sept.
30, 2011: 2042 SB 337, § 1, eff. Sept. 28, 2012, '

(S 179 % 3 (EIF1-1-2002); 149
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Current through Legislation passed by the 1315t General Assembly and filed with the Secretary of State through file 43
(SB 161) with the exception of file 32 (HB 56) and file 34 (HB 124y, file 38 (HB 237), file 39 (HB 239), file 40 (HB
3400, and file 41 (SB 10).
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§ 2152.10 Children eligible for mandatory or discretionary transfer; order of
disposition when child not transferred.

(A A child who is alleged 1o be a delinquent child is eligible for mandatory transfer and shall be transferred as
provided in gection 213212 of the Revised Code in any of the Tollowing circumstances:

(1) The child is charged with a category one offease and either of the following apply:
fa} The child was sixteen yeaws of age or older at the time of the act charged.

{by The child wus fourteen or fifteen years of age al the ime of the act charged and previously was
adjudicated a delinguent child for committing an act that is g category one or category two offense and
was commilted to the fegal custody of the departmeni of youth services upon the basis of that

~adjudiention,
{2) The child is charged with a category two offense, other than a violation of section 2905.01 of ihe ewm}

Code. the child was sixteen vears of age or older al the time of the commission of the act charged. and either

or both of the following apply:

“(ay The child previeusly was adjudicated a definguent child for committing an aet that is 2 category one or
a categnry two offense and was committed to the legal custody of the department of youth services on
the basis of that adjudication,

(b} The child is alleged 10 have had a Frearm on o aboui thu child’s person or wnder the child's contrel while
cohumitting the act charged and to have displaved the firearm, brandished the firearm. indicated
possession of the firearm, or used the firewrm to Tacilitate the commission of the net charged.

{3y Division (AX2) of gection 213212 of the Bevised Crde anplies.

(B Unless the child is subject to mandmory transfer, if a child is Fourteen years of age or older at the time of the act
chiarged and if the child is charged with an sel that woald be a felony If commitied by an aduil, the child is eligible
for discretionury transfer to the appropriate eourl for criminal prosecutior. In determining whether to transfer the
child for eriminal proseculion, the juvenile eourt shall follow the procedures in sectipn 2132.12 of the Revised
Lode. If the court does not transfer the child and if the court adjudicates the child to be a delinguent child for the
act charged. the courl shall isswe an order of disposition in accordance with section 27521 of the Revised Code,

History

148 v 5 178, 8§ 3({ElF I I- Z(J(JA iﬁ»‘vﬁj;‘ﬂ Eff 7-5-2002.
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Current through Legislation passed by the 131st General Assembiy and filed with the Secretary of State through file 43
(SB 161} with the exception of file 32 (HB 56) and file 34 (HB 12, file 38 (HB 237}, file 39 (HB 259). file 40 (HB
340), and file 41 (SB 10), ' )
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§ 2152.12 Transfer of case; prosecution of child nullity in absence of transfer;
juvenile court loses jurisdiction if child is not taken into custody or apprehended
prior to attaining age twenty-one. '

(A}
(1)

ta)  After u complaint bas been filed alleging that a child is u delinquent child Tor committing an act that
would be aggravated murder, nmarder, attempied aggravated murder, or attemipted murder if committed
by an adult, the juvenile court ai a hearing shall transfer the case if either of the following upplies:

{iy The child was sixteen or seventeen years of age af the time of the act charged and there is probable
cuuse 1o believe that the child commiited the act charged,

(it} The child was fourteen or fiffecn yeors of age at the lime of the act charged, section 215210 of the
Revised Code provides that the child is eligible for mandatory transfer, and there is probable cause
to believe that the chifd commitied the act charged. ' ' '

(b}  After a complaint has been filed alleging that a child is a delinquent child by reason of committing a
category two offense, the juvenile court ut a hearing shall transfer the case if the child was sixteen or
seventeen years of age at the time of the act charged and cither of the following applies:

() Division (AN2Xa) of section 213210 of the. Bevised Code requires the mandatory transfer of the
ense, and there is probable cause to believe that the child committed the act charged,

tity . Division {AX2)b) of section 2132.70 of the Revised Code requires the mandatory transfer of the
case, and there is probable cause to believe that the child commited the act charged.

(2) The juvenile courl also shall transfer a case in the circumsiances deseribed in division (C)(3) of
215202 of the Revized Code or if either of the following applies: ' :

{a} A complaint is filed against a child who is eligible for a discretionary transfer under section 2/52.10 of
the Revised Code and who previously was coavicted of or plended guilty to a felony in 2 case that was
transferred o o oriminal court. '

(b) Acomplaint is filed against a child who is domiciled in another state alleging that the child is a delinquent
child for committing an act that would be « felony if committed by an adult, and, if the act charged had
been committed in that other state. the child would be subject lo criminad prosecution as an adult under
the law of tal other stafe withont the seed for a transfer of jurisdiction from a juvenile, fumily, or similar
noneriminal court to & criminal court. '

(3) I a complaint is fifed against a child alicging that the child is delinguent child and the case is transferred
pursuant to division (A0 or (AN D)) of this section and if the chikd subsequently js convieted of
or pleads guiity 1o an offense in that case, the seatence to be imposed or disposition to be made of the child
shall be determined in accordance wilh gection 2152.121 of the Revised Code.

(B} Fxcept as provided in division (A) of this section. after a complaint hay been filed alleging that a child s a
definquent child for commiting an act that would be a felony iff commitied by an adult, the juvenile court at a
hearing may iransfer the case i the court finds all of the following:
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(1} The child was fourteen years of age or older at the time of the act charged.
{2} There is probable cause 19 believe that the chifd commited the aei charged.

{3y The child s not anenable to care or rehabifitation within the fuvenile system, mnd the safety of the community
may require that the child be subject to adult sanctions, In making its decision under this division, the court
shalf consider whether the applicable factors under division (D of this section indicating that the case should
be transferred outweigh the applicable fuctors under division (E} of this section indicating that the case should
not be wansferred. The record shall indicate the specific factors that were applicable and that the court
weighed.

Before considering a transfer under division (B) of this section, the juvenile court shall order an investigation into-
the child's social history, education, family sitration, and aay other factor bearing on whether the child is amenable

to juvenile rehabifitation, including o mental examination of the child by a public or privale agemcy or a person
qualified to make the examination. The investigation shull be completed and a report on the investi gation shali be
submitted 0 the court ag soon as possible but not more than forty-five calendar days after the court orders the
investigaiion. The court may grant one or more extensions for a reasonabie length of time. The child may waive
the examination required by this division it the court finds that the waiver is competently and tntelligently made.
Refusaf to submit to a mental examination by the child constitutes a waiver of the examination.

In considering whether to tansfer a child under division {B) of this section, the juvenile court shall consider the
following relevant faciors, and any other relevant Tactars, in {favor of a transfer under that division:
(1} The victim of the act charged sulfered physical or psychologicul v, or serious economic harm, as a resuit
of the alleged act. :

{2y The physical or psychological harm suffered by the victim due 1o the alfeged act of the child was exacerbated

bacause of the physical or psychological velnerability or the age of the victim,
{3} The child's relationship with the victin facilitated the wel charged.

{43 The chilt allegedly committed the act charged Tor kire or as a part of a gang or other organized crimina
aclivity, ’ '

£5) The child had « fircarm on or about the child’s person or under the chifd’s conirel at the time of the act charged,
the act charged is not a violation of section 292312 of the Revised Code. and the child, during the commission
of the act charged, allegedly used or displayed the fireann, brandished the firearm, or indicated that the child

possessed a firearm,

{61 At the time of the act charged, the child was awaiting adjudication or disposition as a delinquent child, was
under 4 community controd sanction, or was on parole Tor a prior delinguent child adjudication or conviction,

(7) The results of any previous juvenile sanctions and programs indicate that rehabilitation of the chiké will not
oceur in the juvenile system.

(8) The child is emotionally, physically. or psychologically mature enough for the transfer.
(91 There is not sufficient time to rehabifitate the child withie the juvenile system.

In considering whether to transfer a child under division (B) of this section, the juvenile court shall consider the
Following relevane factors, and any other refevant factors, against a transfer under that division:

{8} The victim induced or facilituted the act charged.

(2) The child acted under provocation in allegedly committing the act charged.

(3) The child was not the principal actor in the act charged, or, & the time of the act charged, the child was under
the negative influence or coercion of another person.

(4) The child did not cause physical harm 1o any person ar propetty, or have reasonable cause to believe that harm
of that nature would occur, in allepedly committing the act charged. '
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(8} The child previously has not been adjudicated a delingquent chikl.
6y The child is not emotionatly, physically, or psychologically mature enough for the transfer,
(7). The child has a mental illness or is & mentally retarded person,

(8) There is sufficient time to rehabilitate the child within the j fuvenile system and the h‘vel of security available
in the juvenile system provides a reasenable assurance of public safety,

fone or more complaints are filed atleging that 4 child is a d\:linquent child for co‘mm%l‘ting'lwo or more acts that
would be offenses if committed by an aduly, il a motion is made alleging that division (A) of this section applies
and requires that the case or cases involving one or more of the acls charged be transferred for, and if a motion also
is made requesting that the case or cases invblving one or more of the acts churged be transferred PUrSHING 1o
division (B} of thiz section, the juvenile courl, in clc‘iding the motions, shall proceed in the following manner:

(1} Initially, the court shalt decide the motion alleging that division (A) of this section applies and requires that
the case or cases involving one or more of the acts charged be transferred.

(2) Il the cournt determines that division {A) of this section applies and requires that the case or cases involving
one ar more of the acts churged be transferred, the court shall wansfer the case or casos in accordance with
that division. After the transfer pursuant to division (A) of this section, the vourt shalt decide, in accordance
with division (B) of this section, whether to grant the motion requesting that the case or cases involving one
or more of the acts churged be transferred pursuant to that division. Notwithstanding division (B) of this
section, prior to transferring a case pursnant to division (A) of this section, the court is not required to consider
any factor specified in division (I or (EY of this section or to conduct an investigation under division ({) of
this section, '

(3) U the court determines that division (A) of this section does not require that the case or cases fnvolving one
or more of the acts charged be wansferved. the court shall decide in accordance with division (B) of this section
whether to grant the motion requesting thal the cmse or cases involving one or more of the acls charged be
transferred pursuant to that division. '

(4 No report on an investigation conducted pursuant 1o division (C) of this section shall include details of the
alleged offense as reported by the child.

The court shail give notice in writing ol the time, place, and purpose of any hearing held pursuant to division (&)
or (B} of this section to the child's parents, guardian. or other custodian and (o the child’s counsel af least three days
prior 0 the hearing.

No person, either before or after reaching eighteen vears of age, shall be prosécuted as an adult for an offense
commitied prior to becoming eighteen years of age, unkess the person has been transferred as provided in division
(A) or (B) of this section orunless division {J) ol this section applies. Any prosecution that is bad in a criminal court
on the mistaken belief that the person who is the subject of the case was eighteen vears of age or older at the time
of the commission of the offense shall be deemed o nellity, and the verson shall not be considered (o ave been
in jeopardy on the offense.

Upon the fransfer of a case under division (A) or (B) of this section, the juvenife court shall state the reasons for
the transter on the record. and shall order the child 1 enter insto a recognizance with good and sufficient surety for
the child's appearance before the appropriate court for any disposition that the court is authorized 1o make for a

similar act committed by an adult. The transfer abates the jurisdiction of the juvenile court with respect to the

delinguent acts alteged in the complaint, and, upon the transfer. alf further proceedings pertainiag to the act charged
shall be discontinued in the juvenile court, and the case then shall be within the jurisdiction of fhe court to which
it is wransferred as described in diviston () of section 215123 of the Revized Code,

If a person under cighteen years of age allegedly commits an act that would be a felony if eommitted by an adult
and if the person is not taken into custody or apprehended for that act until after the person atiains twenty-cne years
of age, the juvenile court does not have jurisdiction to hear or determine any partion of the case charging the person
with committing that Lwl i those chrcumstances, divisions {A) and (B) of this section do nor apply regarding the
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act, and the case charging the person with committing the act shatl be s criminal prosecution commenced and heard
in the appropriate court having jurisdiction of the offense as if the person had been eighteen years of age or older
when the person committed the act. All proceedings pertaining to the act shall be within the jurisdiction of the court
having jurisdietion of the offense, and that court has all the nul]mrlty and duties in the case as it hag in ouzer crimnal
cases in that court,

History

BC S 213026, 133 v H 320 (Bif [1-19-69) 134 v S 325 (Bff 1-14-72) 137 v S 119 (EF 8-30-78); 139 v H 440 (Eff

§1—23—8E); 140 v S 210 (EF 7-1-83): 141 v M1 499 (BT 3-11-87); J44 v H 27 (BT 10-10-910; 146 v FE 1 (Eff 1-1-96); 146
S 2 ABN 7-1-96); 46 v .§ 269 (BIF 7-1-96); J4a v H 124 (B 33197 RO § 205272, 148 v S 179, % 3 Eff

i l ”0{)7 2017 0B 86, § 1, eff. Sept. 30,2011 2042 §SB 237§ 1, off. Sept. 28, 2012
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Current through Legislation pussed by the [31st General Assembly and filed witht the Secretary of State through file 43
{SB {61} with the esception of file 32 (HR 36) and file 34 (HB 1243, file 38 (HB 237, file 39 (HB 239}, file 40 (HB
340y, and file 41 (SBH 1), ' :
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§ 2152.86 Court’s duty on or after January I, 2008 to classify child as juvenile
offender registrant, specify compliance with SORN law, and additionally classify
child as public registry-qualified juvenile offender registrant; reclassification.

(A)

(1) The court that, on or after January 1. 2008, adindicates a child a delinquent child for committing an act shall
jssue as part.of the dispositional order an order that classifies the child a juvenite offender registrant, specifies
that the child has a duty to comply with sections 2950.04. 2950,041, 2930.03, and 2950.06 of the Revised
Code, and additionally classitics the chitd a public regisiry-gualitied juvenite offender regigtrant if the child |
wits Tourteen, fifteen, sixteen. or sevenizen years of age at the lime of committing the act, the cowrt imposed
on the child a serious youthful offender dispositional sentence under segrfon 213213 of the Revised Code, and
the ohild is adjuchicated a definquent child for committing, attempling to commit, conspiring to commit, or
complicity in committing any of the following acts: ' ’

(a) A violation of yection 2907 02 of the Revised € ode, division -( B) of section 2907 05 of the Revised Code,

or gection 2907.03 of the Revised Code if the victim of the violation was less than twelve years of age;

i_i}} A viektion of segtion 200301, 290302, or 290501 of the Revised Code that was comymitted with a
purpose 10 gratify the sexual needs or desires of the child:

[¢1 A violation of division (B)-of section 290302 of the Revised Code.

12)  Upona child's release, on or after Janvary 1, 2008, from the depwrtment of youth services, the court shall issue
un order that classifies the child a juvenile offender registrant, specifies that the child has « duty to comply
with sections 2950.04, 20950.041, 293005, and-2950.06 of the Revised Code. and additionally classifies the
child a public registry-qualified juvenile offender registrant if «ll of the follewing apply: '

(w1 The child was adjudicated a delinguent child, and 4 juvenile court imposed on the child a serious youihful
offender dispositional sentence under section 2132.13 of the Revised Code for committing ose of the acts
described in division (AX i) or {b) of this section or for committing on or after the cffective date of
this amendment a violation of division (B) of section 2903.03 of the Revised Code.

(hy The child was fourteen, fifleen, sixteen, or seventeen veurs of nge at the time of committing the act.

(¢r The court did not issue an order ¢lussifying the child as both a juvenile offender registrant and a public
registry-qualified juvenile offender registrant pursuant to division (A)(1) of this section,

(3) I a court issued an order classifying a child a juvenile offender rogistram pursuant to section 215282 or
2152.83 of the Revised Code prior to Janvary 1, 2008, not later than February 1, 2008, the court shall issue
a new order that reclassifies the child as a juvenile offender registrant, specifies that the child has a duty to
comply with sections 293004, 2950041, 293005, and 293000 of the Revised Code, and additionally
classifies the child a public registry-gualified juvenile offender registrant if al} of the following apply:

{a) The sexually oriented offense that was the busis of the previous order that classified the child a juvenile
offender registrant was an act described-in division (A)X1)a) or (b) of this section.

(B) The child was fourteen, ifteen, sixteen, or seventeen years of age at the time of committing the act.
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(e} The court imposed on the child a sericus youthul offender dispositionul sentence under section 2152.13
of the Revised Code for the zet deseribed in division (AN 1{a) or (b)Y of this section.

(1) If an oeder is issued under division (A1), (2) or {3) of this section, the classification of tier 11 8%
offender/chitd-victim offender avtomatically applies to the delinquent child based on the sexually oriented
offense the child committed, subject to a possible reclassification pursuant to division {D) ol this section for
a child whose delinquent act was committed prior to January I, 2008, If an order is issued under division
(AN2) ol this section regarding a child whese delinquent act described o division (AX1)a) or {b) of this
section was comanitted prior 1o Japuary 1, 2008, or it an order is issuad wader division (A)3) of this sectioa
regarding a definguent child, the order shall inform the child and the child’s purent, guardian, or custodian, that
the child has a right to a hearing as described in division (D) of this section and inform the child and the child’s
parent, guardian, or custodian-of the procedures for requesting the hearing and the period of time within which
the request lor the hearing must be made. Section 2152 831 of the Revised Cade <oes not apply regarding an
arder issued under division {A}T), {23, or (3) of this section,

(2y The judge that issues an order under division {AX 1), (2). or (3) of this section shall provide Lo the delinquent
child who iy the subject of the order and o the definquent child's parent, guardian, or custodian the.notice
required under divisions (A} and (B) of section 2950,03 of the Revised Code and shall provide as part of that
notice a copy of the order required under division (A1), (2), or (3) of this secticn. The judge shall include
the order in the delinquent child's dispositional order and shall specify in the dispesitional order that the order
issued under division (AX 1), (2}, or (3) of this section was made pursuant to this section.

An order issued under division (A) 1), (2}, or {3) of this section shall remain in effect for the period of time
specified in section 2950.07 of the Revised Code as it exists on and after January 1, 2008, subject to a judicial
termination of that period of time as provided in gection 29300135 of the Revised Code, subject to a possible
reclagsification of the child pursuant to division (D) of this section if the child™s delinquent act was committed priot

to January 1, 2008. If an order is issued under division (A) 1), (2), or (3) of this section, the child’s attainment of

cighteen or twenty-one years of age does not affect or terminate the vreler, and the order remains in effect for the
periad of time described in this division. If an order is issued under division (AY3} of this section, the duty to
comply with sectfons 2950.04, 2950.0:4]. 295005, and 2930.06 of the Revised Code based upon that order shail
be considerad, for purposes of secting 2950.07 of the Revised Code and for alf other purposes, to be a coalinuation

of the duty to comply with those sections imposcd upon te child prior to January 1, 2008, under the order issued

under secfion 215282, 2152.83, 2152.84, or 2132.85 and Chapter 2930, of the Revised Cote,

(11 If an order is {ssued under division (AMNZ) of 1his section regarding a delinquent child whose delinguent act
described in division (AJ(a) or (b} of this section was committed prior to January 1, 2008, or if an order
iz issued under division (AK3) of this section regarding o delinguent child, except as otherwise provided in
this division, the child may request as a matter of right a court hearing Lo contest the court’s classification in
the order of the child as a public registry-qualified juvenile offender registrant. To request the hearing, not luter
than the date that is sixty days after the definquent child is provided with the copy of the order, the delinquent
child shall file a petition with the juvenile court that issued the order.

If the delinguent child f'e:quc:?zts & hearing by timely filing = petition with the juvenile court, the dc%inquém child
shall serve @ copy of the petition on the prosecutor who handled the case in which the delinquent child was
adjudicated a délinguent child for committing the sexually oriented offense or child-vietim oriented offense. that
resulted in the delinquent childs registration duty under sgtion, 2930.04 or 2950.04]1 of the Revised Lode. The
prosecuior shall represent the interest of the state in the hearing. In any hearing under this division, the Rules of
Juvenile Procedure apply exeept to the extent that those Rules would by their nature be clearly inapplicable. The
court shall schedule a hearing and shall provide notice {o the delinquent chifd and the delinguent child’s parent,
guardian, or custodian and 1o the prosecutor of the date, time, and place of the hearing. E

If the definqueni-chifd requests o hearing tn accordance with this division, untit the court issues its decision at or
subsequent to the hearing, the delinquent child shall comply with Chapter 2930, of the Revised Code as it exists
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on and after January I, 2008, If a delinquent child requests a heuring in aceordance with this division, at the hewing.
all purties are entitled w0 be heard, and the court shall consider all relevant information and testimony presented
relative 1o the issue of whether the child should be classified a public registry-qualified juvenile offender registrant,
‘Notwithstanding the court’s clagsification of the delinquent chifd as u public registry-qualified juvenile offender
registrant, the cowrl may terminate that classification if it determines by clear and convineing evidence that the
Classification is inerror.

Il the court decides to terminate the cowt’s classification of the delinquent chitd as:'zt public registry-qualified
- juvenile offender registrant, the court shall issue an order that specifies that it has determined that the child is not

a public registry-qualified juvenile offender registrant and that it has terminated the court’s classification of the

delinquent child as a public registry-qualified juvenile offender registrant. The court promptly shall serve a copy

of the order upon the sherift with whem the delinguent child muost recently registered under gegtion 2930.04 or

2850041 of the Revised Code and upon the bureau of criminal idemtification and investigation. The delinquent child
~and the prosecutor have the right w appen] the decision of the court issued under this division. _

If the delinguent child fais to request u hearing in accordance with this division within the applicable sixty-day
period specified in this division, the failure constitules a waiver by the delinquent child of the definquent childs
right to a hearing under this division, and the delinguent child is bound by the court’s elassification of the
delinguent child ag a pubfic regisiry-qualified jevenile offender registrant,

(2)  An oeder issved under division (D)1} of this zection is independent of any order of a type described in
division (F} of section 2950031 of the Revised Code or division (B} of section 2950032 of the Revised Code,
and the court may issue an order under both division {DX1) of this section and an order of a type described
in division (F) of section 2930.031 of the Revised Code or division (B} of section 2930032 of the Revised
Code, A court that conduets a hearing under division {1311} of this section may consolidate that hearing with
a hearing conducted for the same delinguent child under division (F) of gectdon 2950.03 1 of the Revised Code
or division (E) of section 29300032 of the Revised (“ ole.

History

1527810, 8 1, eff. 1-1-08; 2072 SB 160, § 1, eff. Mar. 22,2013,

Page's Ohio Revised Code Annatited
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Current through Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 43
(SB 161) with the exception of file 32 (HB 56) and file 3¢ (HB 124). file 38 (MB 237), file 39 (HB 259), file 40 (HB
- 3403, and file 41 (SB 1_0'),

Page’s Ohio Reviged Code Annotated > Title 29: Crimes — Procedure > Chapter 2929 Penalties and
Seatencing > Peunalties for Felony

§ 2929.11 Purposes of felony sentencing; discrimination prohibited.

(A} Acourt that sentences an offender for a felony shall be guided by the overriding purpﬂsés of felony senteneing.
The overriding purposes of felony sentencing are to protect the pubdic from future crime by the offender and others
and fo punish the offender using the minfimum sanctions that the court determines accomplish those purposes
without imposing an unnecessary birden on stste or local government resources. To achieve those purposes, the
sentencing oot shall consider the need Tor incapacitating the offender, deterring the offender and othery from
future crime, rehabilitating the offender, and making restitution to the victim of the offense, the public. or both.

B3 A sentence imposed for a felony shall be reasonably caleulated to achieve the two overriding purposes of felony

. sentencing set lorth in division (A) of this section, commensurate with and not demenning o the seriousness of the
offender’s conduet and ity émpﬁxcl upon the victim, and consistent with sentences imposed for simifar crimes
committed by similar offenders.

(C} A court that imposes a sestence dpon an offender for a felony shall not base the sentence upon the race, ethnic
Background, gender, or religion of the offender.

History

146 v § 2. Eff 7-1-96; 2011 HB 86, § 1. eff. Sept. 30, 2011,

Page’s Ohio Revised Code Amnofated
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Rules current through rule amendments received through October 22, 2015

Oltio Court Rules > Ohio Rules OF Juvenile Procedure

Rule ?(} Relmqm%hment of pit';s‘dntmn for purposes of criminal prmecatmn

(A} Preimmmrj hearing. Inuny procee (imL ¢ where the court considers the transfer ol a case for mendl pmsecuimn
the court shall hold u preliminary hearing to determine if there is probable cause to believe that the child committed
the act alleged and rhat the act would he an offense il wmm;(led by an auft. The hearing may be upon motion
of the court, the proseculing attorney, or the child.

(B) Mandatory transfer.  In any proceeding in which transfer of a cuse for eriminal prosecution is required by statuie

upon a finding of probuble cause, the order of transfer shall be eatered upon  finding of probable cause.

(C} Diseretionary transfer, In any proceeding in which transfer of a cuse for eriminal prosecution is permitted, but
ot required, by statute, and in which probable cause is found at the prefiminary hearing. the court shall continue
the proceeding for full investigation. The fnvestigation shall include a mental cxamination of the child by a public
or private agency or by a person qualified to make the examination. When the investigation is completed, an
amenability hearing shall be held to determine whether to transfer jurisdiction, The eriteria for transfer shall be as
pravided by sfatute.

i[2} Notice.  Notice in writing of the thme. place, and purpose of any hearing held pursuant to this rale shall be given
to the state, the child’s parents, guardian, or other custodian and the child’s counsel at least three days prior to the
hearing, unless written notice has been waived on the record.

(£} Retention of jurisdiction. If the court retains jurisdiction, it shall sot the proceedings for hearing on the merits.

(F) Waiver of mental examination. The child may waive the mental examination required wnder division (C) of this
rule. Refusal by the child to submit to a mental and physical examination or any pdlE of the examination shall
constitule a waiver of the cmmum[ion

103] Order of transfer, The order of transfor shall state the reasong for wanster,

(H) Release of child. With respect to the transferred case, the juvenile court shall set the terms and conditions for
release of the child in accordance with Crim &, 46,

- History .

Amended. eff 7-1-76; 7-1.94; 7-1-97,
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