IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
PLAINTIFF-APPELLEE, : Case No. 2012-1410
V. : On discretionary appeal from the Hamilton
: County Court of Appeals:
ERIC LONG, A MINOR CHILD & First Appellate Distriet, No. C-110160
DEFENDANT-APPELLANT.

BRIEF OF AMICUS CURIAE JUVENILE LAW CENTER
ON BEHALF OF APPELLANT ERIC LONG

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

215-625-0551; 215-625-2808 (fax)

mlevick@jlc.org

Counsel for Amicus Curiae

Joseph T. Deters, 0012084 Stephen P. Hardwick, 0062932
Hamilton County Prosecutor Assistant Public Defender

Ronald W. Springman, 0041413 Office of the Ohio Public Defender
Chief Assistant Prosecuting Attorney 250 E. Broad Street, Suite 1400
Hamilton County Prosecutor’s Office Columbus, Ohio 432135

230 E. 9" Street — Suite 4000 (614) 466-5394; (614) 752-5167 (fax)
Cincinnati, Ohio 45202 stephen.hardwick@opd.ohio.gov
(513) 946-3000; (513) 946-3150 (fax) Counsel for Appellant, Eric Long
ron.springman@hcpros.org

Counsel for Plaintiff-Appellee, State of Ohio

MAK 08 72013

CLERK UF COURT
PREE COURT OF OHIp

e



TABLE OF CONTENTS

TABLE OF AUTHORITIES.......cccccisasnsersanca PR | |

I. STATEMENT OF INTEREST .cccvceceeruene crareree ST |

. STATEMENT OF FACTS ...-........;...-.-.................a;..‘.;..;t‘..g.‘a;g...,i.j;@....-:’a;i@.‘@g@gf.«.ﬁ.,;;g...,e’aj;gf.a;qa‘;gi;g-2

III. ARGUWNT sesveshesReaBeBIbdnadnibonies LI SeRssIRRETTTVISEDESURSIUR sauscwestdosthaninned e 33

A.  Miller Reaffirms The U.S. Supreme Court’s Recognition That Children Are
Fundamentally Different From Adults And Categorically Less Deserving Of The Harshest

Forms OFf PUNISHIIEILS ..ccoverirreenerenescrnerssramsssssssntossssnssssssnssesmasssassssssssmassssstssssstsasssmonsannssssesnsesss 3

B.  Miller Requires The Sentencer To Make An Individualized Sentencing Determination
Based On A Juvenile's Overall Culpability ......ococoinennnsroneserenmssimnsssissssnssssssnmnsssssasinsssesssconsess 5

C.  Appellant’s Life Without Parole Sentence Is Unconstitutional Because The Court Failed
To Account For How Appellant’s Status As A Juvenile Counseled Against A Life Without

PATOLE SENLETICE «..eeuvereeicssesssssessrsssesasanmestisaraseassoreessassessssbransstonsastsotsassbsinsasststsssastonstantasmasassnssnoss 6
D. Absent A Determination That Appellant Is Among The “Uncommon” Juveniles For
Whom A Life Without Parole Sentence As Justified, His Sentence Must Provide A
Meaningful Opportunity For Release ........couseevinerncrsrnsrennress ceremeasaeneasassssassasnsasrorasaeraee 9
IVI CONCLUSION '.Il’ll.I'I.I....'!l'.."l'I'll.l.I.'I.lII'.".l..lll'..ll.l..l.l..' [ 1] (LI TR ) 13




TABLE OF AUTHORITIES

CASES PAGE(S)
Bear:Cloud v State,

2013 WY 18 (1988)9
Graham v. Florida,

130 Sn Ct- 2011 (2010) ey 1x reeery O RE Y IR BY TRITEETSARARALALLLLLLEAEE S paSSim
Miller v. Alabama,

132 8. CL. 2455 (2012) cevivenirnieniiniennsneresisissiiseeatos st passim
Roper v. Simmons,

543 1.8, 551 (2005) vevvererunrrunimruniernaiiicionsitiiniiriiioiatsnsiosicseiiinneenee passim
Thompson v. Oklahoma,

487 U.S. 815 (1988)..eeceuirirnunirnnaiireennser ettt seassaraissnasasbatasetanbinnastees 4
STATUTES & REGULATIONS
LB Y o T3 B L1 7% S T LI RALLLCLLELL L 8
JOL2 NLC. ALS 1481 cuiriurreeeencamnnsoransosnresrarssstorastassassssstasanssirsasessusrssasace 8
Ga. Comp. R. & Regs. 1 4753505, . coveceersrevemenrereecnsssesnsisietnns st 12
Mich, Comp. Laws Ann. § 791.235 ...cooriiieiiiiiiiniiraniieniianiiininiisenneanine, 12
OAC 5120-2-06(R) (2012) ..eevuniirrenrirearnsrestmmuiiinrniimraasescss sttt 11
CONSTITUTIONAL PROVISIONS

OTHER AUTHORITIES
ABA Criminal Justice:Section, The:State of Criminal justice 20072008

T Y U ——— 1112
Research on Pathways to:Desistance; December 2012 Update, Models for Change,

available at: httpsHiovew odelsforohange.ne/pubCations/357. . .uwmsissss.. 10

State’s Sentencing Memorandum, Feb. 23, 2011 (Doc. 233) ceeerrieninireeens ,.; ......... 6-7

ii



Steinberg & Scott, Less Guilty by Reason of Adolescence: Developm
Diminished Responsibility, and the Juvenile Death Penalty, 58 Am st
1009 (2003) ...........--............................u.-u...u............"'ug:%g..v-...-..-.-us--{"-vzs-!!g_‘--‘u



Founded in 1975, Juvenile Law Center is the oldest multi-issue public interest law
firm for children in the United States. Juvenile Law Center advocates on behalf of youth in
the child welfare and eriminal and jiivenile justice systems to promote fairness, prevent harm,

and ensure agcess: to appropriate services. Among other things, Juvenile Law Center works to

at all stages of juvenile court

n's rights to due progess are proteete

.ensure that child
proceedings, from arrest through disposition, from post-disposition through appeal, and; that
the juvenile and adult ¢riminal justice systems consider the unique developmental differences

Center urges this Court to

between youth and adults in enforcing these rights. Juvenile Law
vacate Appellant’s life without parole sentence.and remand fora sentencing:consistent with:

the U.S. Supreme Court’s decision iniMiller v. Alabama; 132 8. Ct. 2455, 183 L. Ed. 2d 407

(2012).
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II. STATEMENT OF FACTS

Amicus sdopts thie Statement of Facts as articulated in the'brief of Appellant Bric Long.




III. ARGUMENT
Juvenile Law Center writes in support of Appellant’s argument that the trial court’s
imposition of a sentence of life imprisonnent without the possibility of parole violates the
Supreme Court’s holdings in Miller v. Alabama, 132 8. Ct. 2455, 183 L. Ed. 2d 407 (2012) and
Graham v. Florida, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010).

A. Miller Reaffirms The U.S. Supreme Court’s Recognition That Children Are
Fundamentally Different From Adults And Categorically Less Deserving Of The
Harshest Forms Of Punishments

Miller held that, prior to imposing a life without parole sentence on a juvenile offender, the

sentencer must take into account the juvenile’s decreased culpability. Miller, 132 S. Ct. at 2460,
Justice Kagan, writing for the majority in Miller, was explicit in articulating the Court’s rationale
for its holding: the mandatory imposition of sentences of life without parole “prevents those

fietifig 6t punishment from considering a juvenile’s ‘lessened culpability” and greater ‘capacity

nge,’ and runs afoul of our cases’ requirement of individualized sentencing for defendants

facing the most serious penalties. Id. (quoting Graham, 130 S. Ct. at:2026-27, 2029-30). The
Court grounded its holding “not only on common sense . . . but on science and social science as

well,” id, at 2464, which demonstrate fundamental differences between juveniles and adults.

sient rashness, proclivity for risk, and

scientific] findings - 6f tran
inability to assess consequences — both lessened a child’s “moral culpability’ and enhanced the

Thie Court ndted “that thost
prospect that, as the years go by and neurological development occurs, his *deficiencies will be
reformed.’” Id. at 2464-65 (quoting Graham, 130 8. Ct., at 2027; Roper v. Simmons, 543 U.S.

581, §70, 1255.Ct. 1183, 161 L. Ed. 2d 1 (2005)).




#, which held that life withiout parole sentences for juveniles convicted of non-

homicide offenses violate the Eighth Amendment, the U.S. Supreme Court found that three

sense of msponsxblhty” they “are more vulnerable or suscepmble to nagatwe

influences anid outside pressures, including peer pressure”; and their characters
are “not.as well formed.” Roper, 543 U.S., at 569-70; These salient characteristics
meanmat “[i]t is difficult even for expert psychologlsts to d:{ff : tlate- between

ihg wggst gi:fcnders ” Id. at 569.

irt concluded that “[a] juvenile is not absolved of responsibility for his

actions, but his transgression ‘is not as morally reprehensible as that of an adult.” Id. (quoting

Thowpison v. Oklakoma, 437 U.S. 815, 835, 108/S; Cf2687, 101 L. Ed. 2d 702 (1988)).

The Graham Court found that because the personalities of adolescents are still

ity for review

developing and capable of change, an irrevocable penalty that afforded no opportun
was developmentally inappropriate and constitutionally disproportionate. The Court further

explained that:

- Juveniles are miofe cipable of chatige thar dre adilts, and'theit actions are less
likely to be evidence of “irretrievably dﬁpravsd character” than:are the actions.of
adults. Roper, 543 U. 8.:at 570. It remains truesthat #[ reniwa mioral staﬁdp“@mt it

would be misguidedfo equate the failings.of a mingr wit
greater possibility-exists that:a minor’s character deficiencies wﬂl be refu’rme‘d »
Ibid.

026-27. The Court’s holding rested largely on the incongruity of imposing a final and

The Graham Court relied upon an emerging body of research confirming the distinct

emotional, psychological and neurological status of youth. The Court clarified that, since Roper,



“developments in psychology and brain science continue to show fundamental differences
between juvenile and adult minds. For example, parts of the brain involved in behavior control

continue to mature through late adolescence.” Id. at 2026. Thus, the Courtunderscored that

because juveniles are more likely to be reformed than adults, the “status of the;offender” is
central to the question: of whether a punishment is constitutional. Id. at 2027.

f5tind that nofie 6f what Graham “said about children

= about their distinctive (and transitory) mental frdits and environmental vulnerabilities ==

is crime-specific.” Id. at 2465. Accordingly, the Court emphasized “that the distinctive

attributes of youth diminish the penological justifications for imposing the harshest: sentences
on juvenile offenders, even when they commit terrible erimes.” Id.

Accordingly, Miller held “that the-Eighth Amendment forbids a sentencing:scheme: that
mandates lifeinprison without possibility of parole for juvenile offenders,” id. at 2469,
because “[sjuch mandatory penalties, by their nature, preclude a:sentencer from: taking
account of an offender’s age and the wealth of characteristics and circumstances attendant to

it Id. at 2467.

ires The Sentencer To Make: dividualized Sentencing
| Based On.A Ji s I Culpability

Miller tequires that a sentencer make an individualized determination of the juvenile's
level of éulpability, taking into account the unique characteristics associated with his young age.
Miller faulted “mandatory penalty schiemes [that] prevent the sentencer from considering:

yoiith aid from assessing whether the law's harshest term of imprisonment proportionately

punishes a juvenile offender.” 132 8. Ct. at 2438.



Miller sets forth specific factors that the sentencer, at a minimum, should consider: (1)
the juvenile's “chronological age” and related “immaturity, impetuosity, and failure to
appreciate risks and consequences;” (2) the juvenile’s “family and Home environment that
surrounds him;” (3)“the circumstances of the homicide offense, ingluding.the extent of his

pebr pressures may have affected him;”

participation in the conduct and the way £
(4) the “incompetencies associated with youth™ in dealing with law enforcement and a
criminal justice system designed for-adults; and (5) “the possibility of rehabilitation.” Id. at
2468. Prior to imposix;;g a juvenile life without parole sentence, the sentencer must gonsider
how these factors impact the juvenile’s overall culpability. Id. at 2469.

C. Appellant’s Life Without Parole Sentence Is Unconstitutional Because The Court

Failed To Account For How Appellant’s Status As A Juvenile Counseled Against A
Life Without Parole Sentence

Prior to imposing a life without parole sentence on a jlivcnilc offender, the U.S. Supreme
Court “require[s] [the sentencer] to take into account how children are different, and how those
differences counsel against irrevocably sentencing them to a lifetime in prison.” Miller, 132 S.
Ct. it 2469. Because the trial court never took into account how Appellant’s young age

counseled against sentencing him to life without parole, his sentence’is uficonstitiutional and must

be vacated.

Here, the record does not reflect how, if at all, the trial court considere

young age at the time of the offense. Though Appellant’s counsgl, at senteneing, argued-that his

age should be treated as a mitigating factor (T.p. 2784-85), thie state’s atforney arguec h

Defendant’s youth justified a longer sentence Because liis young age “means that even after thirty

years [in ptison] [he] could still pese a.danger to society.” See S siig Memorandum,



Féb. 23, 2011 (Doc. 233), at 4." At sentencing, the trial court made no findings with respect to
Appellant’s youth or juvenile status at the fime of the offenses. Significantly, in spite of the
constitutional requirement that the sentencer must consider the attributes of youth, the trial court
drew no distinction between Appellant and his adult co-defendants.

Before imposing a life without parole sentence on ajuvenile, the trial coutt must make

specific findings demonstrating why the sentence is-appropriate. The Supreme Court has

repeatedly found that “[i]t is difficult even for expert psychologists to differentiate between the

juvenile offender whose crime reflects unfortunate yet transient immaturity, and the rare juvenile

offender whose crime reflects irreparable corruption.” See Roper; 54
Graham, 130 8. Ct. at 2026; Miller, 132 8. Ct. at 2469. While the United States Supreme Court
left open the possibility that a trial court could impose a life without parole sentence; the Court

found that “given all we have said in Roper, Graham, and [Miller] about children's diminished

culpability and heightened capacity for change, we think appropriate occasions for sentencing
juveniles to this harshest possible penalty will be uncommon.” Miller, 132 8. Ct. at 2469
(emphasis added). Here, the trial court disregarded the social and developmental science that
irreparably corrupt juveniles are rare and concluded, without any justification or explanation, that
Appellant was beyond redemption. Cf. Roper, 543 U.S. at 573 ("An unacceptable likelihood

exists that the brutality or-coldsblooded nature:of any: particular crime would overpower:

2028 @absewmg»that “flife mthout pamlezis mzespecr«ally harshz
”’%hn;gﬁi for ajuvjf"f’ le. U venile offeiider will on average sé

year%nd/awtex percentage shzs g ¢
%S%year—%ld eachi sentenced to life without parole receiv
s redlity cannot be ignored.”) (intemal ns omitted): T} 1y takes
the unfaimess-of sentencing:a child to life without pam‘ie mtheut oonmdenng the lm:nger pumber

of'years that he or She will have to serve, rélative to an adult’fac i Gharges.




mitigating arguments based on youth as a matter of course, even where the juvenile offender's
objective immaturity, vulnerability, and lack of true depravity should require asentence less
severe than death”). Because the trial court failed to justify why Appellant’s case reflects the

uncommon occasion in which this harshest possible penalty is justified, the sentence must be

\\u

vaeated.
On remand, this Court should elarify that juverile life withoutparole sentences are only

ible in rarg ahd unusual cases. Sée Miller, 132 S. Ct. 4t 2469. This Court should be

explicit that life without parole is only appropriate for children convicted of aggravated homicide
when, consistent with:thefactors outlined in Miller, the trial court:concludes, on the record,? that
all of the following apply:

e The nature and circumstances of the offense are unrelated to the hallmarks of adolescent
development and reflect the child’s irreparable corruption;

e The nature and circumstances of the offense are unrelated to the child’s family and home
environment and reflect the child’s irreparable corruption;

e The child’s participation in the offense, including the extent of his partic
unrelated to family and/or peer pressures;

e The child’s level of participation in the offense, including the child’s p ficipation in bofl
the planning and commission of the offense, reflect the-child’s irreparable corruption;

e The child possessed the sophistication to competently negofiate the criminal justice
system, including his interactions with law enforcement; and

e The child’s culpability, age, mental capacity, maturity, ( fifninal sophistication, and other
factors dictate a finding that the child cannot be rehabilitated:

ipation, were

Reserving juvenile life without parole sentences for circumstances when all.of these

factors are met is consistent with the Supreme Court’s finding in Miller that “appropriate

sy o

2 pennsylvania and North Carolina, for example, now requiretrial courts to consider:
enumerated factors on the record before sentencing a juvenileto life: thiout parole. See
Act effective July 12, 2012, 2012 N.C. ALS 148 (amending the state.sentending laws to
comply with the United States Supreme Court Decision Millerv. Alabama); 18 Pa:.CiS: §
1102.1(d).




occasions for sentencing juveniles to this harshest possible penalty will be uncommon.” Id.

(quoting Roper, 543 U.S. at 573).°
lj;t. Absent A Determination That Appellant Is Among The “Uncommon” Juveniles For
‘Whom A Life Without Parole Sentence As Justified, His Seritence Must Provide A

Meaningful Opportunity For Release

Absent a finding that Appellant is among the rare juveniles for whom life without parole
is appropriate, the trial court must impose a senfence that provides Appellant a “meaningful
opportunity to obtain release based on demonstrated maturity and rehabilitation.” Graham, 130

S. Ct. at 2030. As@raham makes clear, the Eighth Amendment “forbid[s] States from making

3 Offier state courts Bave provided this sort of guidance to lower curis. The Wyoming Supreme
Court; for-example; held:

To falfill Miller’s requirements, Wyoming’s district:courts must consider the
factors of youth and thesnature of the homicide at an individualized sentencing
heating when determ‘imng whether to sentence the juvenile offender to life
leorito h mrdmg to law. While not exhaustive,
otne fictors for a trial court to consider at

A acter and record @f tlie mdmdﬁ’al oﬁeﬂder« [and] the:
, 132 8.Ct. at 2467

ént of a youthful

d its hallmark features—among
ure to appreciate the risks and

them, lmma,,,,v.v\;}‘ty, impetuosity, and 1
consequemfm,” :d 567 US:at , 132

(e) “the circumstances ofithe ho wide 63‘3["@“1356, jncluding tk
ficipation %ﬂi% conduct %wd the.way Familial and peer pressure may

b oven-elfiomes, id:
(g)the juvenile's patentml forrehabilitation, id.
Bear Cloyd v. State, 2013 WY 18, P42 (Wyo. 2013).




the judgment at the outset that [juvenile] offenders never will be fit to reenter society.” Id. at
2032. Juveniles who receive non-life without parole sentences “sﬁould not be deprived of the
opportunity to achieve maturity of judgment and self-recognition of human worth and potential.”
Id. at 2032. Therefore, absent a%ﬁn&ingthatétheguwenﬂﬁzismong the most culpable juvenile
offenders, a sentencer-cannot replace a “life without parole” with a sentence that is the functional

equivalent of life without parole.

v must begin lotig

For an opportunity for reléase to be “meaningful” ufider Graham, Tevig
before a juvenile reaches old age. The Supreme Court has noted that“‘[f]or most tee;ls, [risky or
antisocial] behaviors:are fleeting; they:cease with maturity as individual identity becomes settled.
Only a relatively small proportion of adolescents who experiment in zisky or illegal activitics
develop entrenched patterns of problem behavior that persist into adulthood.”” Roper, 543 U.S.
at 570 (quoting Steinberg & Scott, Less Guilty by Reason of Adolescence: Developmental
Immaturity, Diminished Responsibility, and the Juvenile Death Peraity, 58 Am. Psychologist
1009, 1014 (2003)). Because most juveniles are likely to outgrow theirantisocial and eriminal
behavior as they matuse-into adults, review of the juvenile’s maturation and rehabilitation should
begin relatively early in the juvenile’s sentence, and the juvenile’s progress should be assessed
regularly. See, e.g., Research on Pathways to Desistance; December 2012 Update, Models for
Change, available at: http://www‘modelsforchange.net/publications/S 57 (finding that, of the
more than 1,300 serious offenders studied for a period of seven years, only approximately 10%
report continued high levels of antisocial aets: The study also found that “it is hard to determine

\éime.or escalate their antisocial acts and who will desist[,]” as “the original offense

has little relation to the path the youth follows over the next seven years.”). Early and regular

assessments enable the reviewers to evaluate any changes'in the juvenile’s maturation, progress

10
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zg)amlﬁ meghewcla;cles by whlch»%samv

4 performance, Regular review also provides an opportunity to confirm that the juvenile is

siving vocational training, programming and treatment that foster rehabilitation. See, e.g.,
Graham, 130 S. Ct. at 2030 (noting the importance of “rehabilitative opportunities or treatment”
to*juvenile offenders, who are most in need of and receptive to rehabilitation”).

A “meaningful opportunity for release” alsorequires that the parole board focus-on the

rity at the fime of'the offense, and

chachteristics of the youth, in¢
not merely the circumstances of the offense. Roper cautioned against the “unacceptable
likelihood” that “the brutality or cold-blooded nature of any particular crime would overpower
mitigating arguments based on youth as:a matter of course.” 543 U.S. at 573. See also Graham,
130 S. Ct. at 2032. Similarly, in parole review, the parole board must not allow the underlying
facts of th_e crime to overshadow the juvenile’s immaturity at the time of the offense and progress

and growth achieved while incarcerated.* Additionzlly, for the opportunity for release to be

tgdeg;;a or aggraxateﬁ murdﬁr
i um term longer than ﬁﬂeen years nngosed under anydaw @f

, less h‘kgly fo E@ come

scan dlstmgu;lsh the former from:the/latter. The:
American Bar Association (ABA) providesa model: in 2008, the ABA adopted a poligy that
built upon Roper and anticipatedMiller by calling for differer 1t sentencing and parole policiesfor
wffenders w}m werennder 18:at the time of their crimes. With: respect to parole, the ABA

11



W

meaningfiull, the juvenile’s young age at the time of the offense andiincarceration cannot be a
factor that makes release less likely. Cf. Roper, 543 U.S. at 573 (noting that “[ijn some cases a
defendant's youth may even be counted against him”); Ga. Comp. R. & Regs. r. 475-3-.05(8)(e)
(automatically assigning a higher risk score to inmates admitted to prison atage 20:or younger
for the purposes of assessing parole eligibility in Georgia).’

Accordingly, this Court should clarify that, unless the trial court makes on-the-record

iditigs that éstablish that a juvenile homicide offender is among the rare andarticoiimon

juveniles who are ittedeecmable and for whom life without parole m% ppro riate, the trial court

must impose a sentence that provides a meaningful opportunity for release based on the

juvenile’s demonstrated maturity and rehabilitation. See Graham,130 S. Ct. at 2030

Youthful offenders should generally be eligible for parole or other early release
consideration at a reasonable point during their sentence; and, if denied, should be
reconsidered for parole or early release periodically thereafter.

Sz ABA Criminal Justice Section, The State of Criminal justice 2007-2008, at 317 (Victor
Streib, ed; 2008). Ohio should adopt a similar scheme. v

5 Additionally, parole boards should be mindful that any risk assessment tools that favorably
assess inmates with a stable employment histories or stable marriages may not be applicable to
inmates who weredncarcerated as children and therefore had little or no opportunity to establish
ah erployrient history or stable marital relationships prior to their incarceration. See, e.g., Ga.
Comp: R. &Regs: 1. 475-3-.05(8)(g) (Georgia regulations giving lower risk scores to inmates
who were:employed at the time of their arrest); Mich. Comp. Laws Ann. § 791.235 (3)(a) (noting

that the parolé board in Michigan can consider an inmate’s marital history).

12



IV. CONCLUSION
WHEREFORE, Juvenile Law Center respectfully requests that this Court
withdraw its previous opinion, vacate Mr. Long’s sentence and remand this matter to the trial
court for a sentencing hearing consistent with the dictates set forth by the Supreme Court in

Miller v. Alabama.

Respectfully submitted this 8" day of March, 2013.
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