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OPINION
This matter is before the Court on Petitioners’ Motions for nunc pro tunc relief,
_challenging the constitutionality of Pennsylvania’s Séxual Offender Registration and
Notification Act (“SORNA”) as it pertains to juveniles, both retroactively and
pro;«pectively. The Petiﬁoners are juveniles who have previo_usly‘Been adjudicated

dehrjquent for quahfymg offenses prior to SORNA’s enactment.
—~2 0D

[!‘

Opl - BACKGROUND

A. Case Histories of Petitioners
Pétltloners were all adjuchcated dehnquent prior to December 20, 2012: They
were not required to reg1ster as sex offenders in the Commonwealth at the time of their
adj udications of delinquency,_ but because they remained under juvenile court supervision
on SORNA’s effective date, they were required to fegister retroactively as sex offenders
pursuant to 42 Pa.C.S. §9799.10 et seq. All s'even Petitioners filed timely motions for
nun pro tunc relief on February 15, 2013. A hearing was held bg_fore the undersigned on

September 30, 2013, at which time we heard oral argument from counsel for both
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Petitioners and the Commonwealth. The additional resources presented to the Court are

S

the stipulated facts and fepofts, the boefs submitted by the Petitioners and the -
Commonwealth, and the case flow charts.

The personal and procedural history of each Petitioner is discussed more extensively
in Petitione;s’ Memorandum of Law in Support of Motiens for Nunc Pro.Tunc Relief
(“Petitioners’ Memorandemf’), p. 4-22, incorporating the sﬁpulations of fact. Asis all
too common with juvenile sex Offenders, their lives too have been marred by tragedies,
traumas, addictions, abuse, and personal victimization. Fortunately, as is also common
with juvenile offenders, they have demonstrated a great‘capacity and willingness to

rehabilitate and make better lives for themselves. We will briefly summarize their case

histories and status herein:

1. L

J.B. was adjudlcated delinquent on November 30, 2010 after an admlss1on to two
counts of aggravated indecent assault for offenses 1nvolvmg his minor S1bhngs when he .

was fifteen years old. (Dlsposmonal Order, 11-30-10). After adJudwatlon he was placed

“at Diversified Treatment Alternatlves and remamed there for two years (J.B. Juvenile

Court Flow Chart). He successfully completed treatment and was transferred to
Arborvale Manor. J4. He was later discharged from Arborvale Manor and committed to

South Mountairi Secure Treatment Facility in April 2013, and remains in placement there.
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L.D. was adjudicated delinquent on August 26, 2011 after an admission to one

count of aggravated indecent assault for an act that occurred on January 15, 2011 when

- he was fourteen years old. (Transcript of Proceedings, August 26, 2011). The offense

involved a minor relative.' Id. L.D. was adjudicated delinquent' and committed to the
SOAR Program where he.received outpatient sex offender counseling at 'friad Treatment
Spe01a11sts (Case Update, June 1, 2012). After nearly a year of treatment at Triad, he
was commltted to the inpatient Northwestern Academy Safety, Empathy and Treatment

Program in January, 2013, where he currently 'resides.

E
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:

D.E. admitted to one count of Involuntary Deviate Sexual Intercourse (IDSI) and
was adjudicated dehnquent on November 20, 2008, _He was ﬁfteen years old at the time
of the offense. He was subsequently informally adjusted for an additional charge of IDSI
filed on October 29, 2007 (Juvenile Court Flow Chart) In addition, D.E. adm1tted to a.

charge of theft by deception and access device fraud, both misdemeanors in the first

~ degree, and was ad]udlcated dehnquent of those offenses on June 10, 2008. Id

D.E. was held at the York County Youth Detention Center from May 22, 2008
until June 27, 2008. He was placed at CACY Sex Offender and Fire Setters Program

from June 27, 2008 until March 26, 2010. He was then placed at the NW Academy Open




Program from May 26, 2010 to June 21, 2010. He reeeived_treatment from Diversified

Treatmént Alternatives from J une 21, 2010 to August 13, 2016: From August 25,2010
until April 26, 2011 he was at the NW Academy SET Program. bFror'n April 26, 2011 to-
July 12, 2012 he was placed at the South Mountain Secute Treatment Facility. He was
stepped down to Arborvale Manor from July 12, 2012 until August 11, 2012. He was
then placed again at ‘South Mountain from August 23, 2012 until shortly before his 21"
birthday on April 18, 2013. (Placement History).

D.E. was referred to the Sexual Offenders Assessment Board (SOAB) for an
evaluation to determine if he meets the criteria of a Sexually Violent Delinquent Child
pursuant to Act 21. Although the initial review by the SOAB recommended involuntary
commitment under 42 Pa.C.S.A. §63 58 (Sexual Offender Assessment dated August 23,
2012),al anuary 9,2013 addendum to the report that 1ncluded con31derat1on of additional
‘records determined that he did not meet the Act 21 criteria and the SOAB did not

recommend involuntary civil commitment. (Sexual Offender Assessment Addendum,

* dated January 9, 2013)..

4. K.H.

K.H. was adjudicated delinquent'after an admission to one count of rape on January
5, 2011, for an offense that occurred in August 2010 when he Was seventeen years old.
(Transcript of Proceedings, January. 5, 2011). After adjudication, he was placed at

Northwestern Academy Safety, Empathy and Treatment Program and remained there for




~ one year. (NW Academy Release Summary, June 8, 2012). He successfully completed

inpatient treatmesit. and_transitioned to the NHS Academy Commur¥ty Preparation
Program} on January 4, 2012. From there he transitioned to Arborvale Manor. Id. While
at the independent living facility, K.H. attended outpaﬁent sex.offender counseling, rlnd
was ultirnatély 'discharged from the program. (Arborvale Discharge Summary,
November 28, 2012). K.H. was remarrded to the Lancaster Youth Intervention Center.
(Sexual Offender Assessment, ‘December 28, 2012). He was able t(r secure his oWn
apartment a few months later, and his probation was discharged on March 19, 2013.
5. AM.
"On July 18, 2011, AM. was found. guilty and ad]udlcated delinquent of -
aggravated indecent assault and indecent assa_ult for an act that occurred on September
26 2010, when he was sixteen years old. (Transcrrpt of Proceedings, July 18, 2011).
After ad]udrcatron he was placed at Summrt Academy s Drug and Alcohol Program
from which he was successfully drscharged ﬁve mqnths later. (Case Update, December
24, '2013). Upon his release, A.M. wers ordgred to vattend outpatient sex offender
~ treatment at Triad Treatrrrent Specialists. /d. As a result of many probation violations, he
was.committed to the inpatient Northvxrestern Academy Safety, Empathy and Treatment

Program, where he has resided since January 2013. (A.M. Juvenile Court Flow Chart).




6. JT.

] T was adjudicatet delinquent for twb counts of involuntary deviate sexual
: intercoﬁrse and indécent assault after an admission, for .an offense that occurred between
April 1, 2011 and January 30, 2012 when he was between sixteen and seventeen years
old. (Allegati’on Form, York County Juvenile Court, p. 1); (Juvenile Court Flow Chart).
He Was placed on probation with out-patient sex offender therapy on October 2, 2012.
(Dispositional Hearing Transcript, October 2, 2012). Prior to his outpatieht sex offender
treatment, an “Estimate of Risk of Adolescent Sexual Offénse Recidivism” (ERASOR) ,
revealed that J.T.’s risk of re-offending was very low. (ERASOR dated September 19,

2012, p. 10). He was soon expected to ﬁnish'outpatient sex offender treatment at the

time Petitioners filed their Memorandum.

7. D.T.

On December 10, 2010, D.T. wés found to have committed the delinquent act and
védjudicate_d delinquent for two counts of involuntary déviate sexual intercourse and one
count of attempted rape, for offenses that bccurred when he was approximately fourteen
years old. (Transcript of Pr.oceedings, December 20, 2010). After adjudication, he was
placed at Cornell ABraxas Youth  Center (CAYC), where he remained for thirteen
months; (Juvenile Court Flow Chart). Following his discharge from placement April 27, = |
2012, he stepped down to an independent living program. (York County Juvenile

Probation Department Memorandum, July 31, 2012). However, he absconded from the




program on July 31; 2012, and is currently incarcerated at Western Correctionai

Institution in Cumberland, Maryland? serving a sentence for an unrelated, non-sexual

crime.

While at CAYC, he successfully completed the inpatient sex offender treatment
program. (Juvenile Court Flow Chart). The psychologist who administered D.T.’s initial
Psychosexual Examination fouﬁd that he “does not seem to fit neatly into any specific sex

offense typology.” (Comprehensive Psychosexual Evaluation, June 14, 2010).

‘B. Background of SORNA

The iegislative history of SORNA in Pennsylvania, particularly as it pertains to
juveniles, is de minimus. The law was passed pursuant to the requirements of the Federal

Adam Walsh Act. Pennsylvania Legislative Journal, No. 83, p. 2552." There appears to.

have been more discussion and debate with regard to the new provisions pertaining to

transient or homeless adult sex foenders. See Pennsylvania Legislative Journal, No. 11,

p. 186-188 (discussing how a homeleéé person could cdmply with the requirements, and
the ébnsequences of a two year jéil sentence for non-compliance); Id., No. 67, p. 1204-
1204 (“Senatev Bill Noirl 183_ will close Megan’s Law loopholes and add provisions

bringing transient sex offenders under the current provision of Megan’s Law.”)

L upach State must enact a law which substantially complies with the Federal Adam Walsh Act. Failure to
enact a statute which substantially complies with the Adam Walsh Act subjects the State to a financial
penalty: 10 percent of the Byrne grant provided by the Department of Justice. For Pennsylvania, this is

approximately $1.6 million.”
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In the Senate, there were a few concerns raised about the application of the law to

juveniles. See Pennsylvania Legislative Journal#No. 74, p. 1373—1374.2‘

Despite this minimal history with regard to juvenilés, the legislature passed
SORNA, and implementation of the juvenile offender provisions began on December 20,
2012 See 42Pa.CS.§ 9799.10 et seq. Section 9799.12 defines the term “juvenile
offender”, while Section 9799.13(8) requires juvenile offenders to regiéter with the

Pennsylvania State Police.’ The Act establishes three tiers of sexual offenses, with Tier

11 offenses the most serious. This includes rape, involuntary deviate sexual intercourse,

and aggravated indecent assault. 42 Pa.C.S. §9799.14 Petitioners have all admitted to or

been found to have committed a delinquent act which qualifies as at least one Tier III

offense, and were adjudicated delinquent prior to enactment of SORNA. Section 9799.15

2 sanator M.J. White: “1 also note that there are mandatory minimum sentences in here for failure to
register, which may very well be appropriate in certain cases, certainly cases with adult offenders, but |
question how that really should apply to juveniles. | would prefer to have judges do that sentencing.”
3.ujyvenile offender” is defined by § 9799.12 as one of the following: '

1) An individual who was 14 years of age or older at the tiine the individual committed an offense which,
if committed by an adult, would be classified as an offense under 18 Pa.C.S. § 3121 (relating to rape),
3123 (relating to involuntary deviate sexual intercourse) or 3125 (relating to aggravated indecent assault)
or an attempt, solicitation or conspiracy to commit an offense under 18 Pa.C.S. § 3121, 3123 or 3125 and

either: , .
(i) is adjudicated delinquent for such offense on or after the effective date of this section; or '
(ii) has been adjudicated delinquent for such offense and on the effective date of this section is subject to

_ the jurisdiction of the court on the basis of that adjudication of delinquency, includ‘ing'c‘ommitment to an

institution or facility set forth in section 6352(a)(3) (relating to a disposition of delinquent child).
(2) An individual who was 14 years of age or older at the time the individual committed an offense similar

to an offense under 18 Pa.C.S. § 3121, 3123 or 3125 or an attempt, solicitation or conspiracy to commit an

" offense similar to an offense under 18 Pa.C.S. § 3121, 3123 or 3125 under the laws of the United States,

another jurisdiction or a foreign country and was adjudicated delinquent for such an offense.
(3) Anindividual who, on'or after the effective date of this paragraph, was required to registerin a sexual
offender registry in another jurisdiction or foreign country based upon an adjudication of delinquency.




establishes the period of registration. Lifetime registration is required for both Tier I1I

offi:nders and juvenile offenders. 42 Pa.C.S. § 9799.15(a)(®) and (a)(4). Section
9799.15(¢) revquvires periqdic in-person appearances quartérly (every 90 days) for .Tier I1I
offenders, while S'ectiqn. 9799.15(g) requires an in person appearance within three

business days upon any change of personal information"

4 (g) In-person appearance to update information.--In addition to the periodic in-person appearance
required in subsections (e), (f) and (h), an individual specified in section 9799.13 shall appear in person at
an approved registration site within three business days to provide current information relating to:

(1) A change in name, including an dlias. ,

(2) A commencement of residence, change in residence, termination of residence or failure to maintain a
residence, thus making the individual a transient. '

(3) Commencement of employment, a change in the location or entity in which the individual is employed
or termination of employment. . : e

(4) Initial enrollment as a student, a change in enrollment as a student or termination as a student.

(5) An addition and a change in telephone number, including a cell phone number, or a termination of

telephone number, including a cell phone number. o
(6) An addition, a change in and termination of a motor vehicle owned or operated, including watercraft

or aircraft. In order to fulfill the requirements of this paragraph, the individual must provide any license
plate numbers and registration numbers and other identifiers and an addition to or change in the address
of the place the vehicle is stored. ‘

{(7) A commencement of temporary lodging, a change in temporary lodging or a termination of temporary
lodging. In order to fulfill the requirements of this paragraph, the individual must provide the specific
length of time and the dates during which the individual will be temporarily lodged.

(8) An addition, change in or termination of e-mail address, instant message address or any other
designations used in Internet communications or postings.

(9) An addition, change in or termination of information related to occupational and professional
licensing, including type of license held and license number.
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© Section 9799.16 provides for establishment of the registry, and includes a list of

information tiat an offender is required to provide for inclusion in theegistry.” The

s (b) Information provided by sexual offender.—-An individual specified in section 9799.13 (relétin’g to
applicability) shall provide the following information which shall be included in the registry:

(1) Primary or given name, including an alias used by the individual, nickname, pseudonym, ethnic or
tribal name, regardless of the context used and any designations or monikers used for self-identification
in Internet communications or postings. :

(2) Designation used by the individual for purposes of routing or self-identification in Internet
communications or postings. : '

(3) Telephone number, including cell phone number, and any other designation used by the individual for
purposes of routing or self-identification in telephonic communications. '

(4) valid Socia! Security number issued to the individual by the Federal Government and purported Social
Security number. .

(5) Address of each residence or intended residence, whether or not the residence or intended residence
is located within this Commonwealth and the location at which the individual receives mail, including a
post office box. If the individual fails to maintain a residence and is therefore a transient, the individual
shall provide information for the registry as set forth in paragraph (6).

(6) If the individual is a transient, the individual shall provide information about the transient's temporary
habitat or other temporary place of abode or dwelling, including, but not limited to, a homeless shelter or
park. In addition, the transient shall provide a list of places the transient eats, frequents and engages in
leisure activities and any planned destinations, including those outside this Commonwealth. If the
transient changes or adds to the places listed under this paragraph during a monthly period, the transient
shall list these when registering as a transient during the next monthly period. In addition, the transient
shall provide the place the transient receives mail, including a post office box. If the transient has been
designated as a sexually violent predator, the transient shall state whether he is in compliance with
section 9799.36 (relating to counseling of sexually violent predators). The duty to-rovide the information
set forth in this paragraph shall apply until the transient establishes a residence. In the event a transient
establishes a residence, the requirements of section 9799.15(e) (relating to period of registration) shall
apply. '
(7) Temporary lodging. In order to fulfill the requirements of this paragraph, the individual must provide
the specific length of time and the dates during which the individual will be temporarily lodged.

(8) A passport and documents establishing immigration status, which shall be copied in a digitized format
for inclusion in the registry. L , : : '

(9) Name and address where the individual is employed or will be employed. In order to fulfill the
requirements of this paragraph, if the individual is hot employed in a fixed workplace, the individual shall
provide information regarding general travel routes and general areas where the individual works.

(10} Information relating to occupational and professional licensing, including type of license held and the

license number. .

(11) Name and address where the individual is a student or will be a student.

(12) Information relating to motor vehicles owned or operated by the individual, including watercraft and
aircraft. In order to fulfill the requirements of this paragraph, the individual shall provide a description of

each motor vehicle, watercraft or aircraft. The individual shall provide a license plate number, registration

11




information that the offender must provide, as part of the initial registration as well as the

periodic in-person updatss, is extensive. The child’s fingerprints and palm printsemust be .
submitted to the Federal Bureau of Investigation Ceﬁtral Database, and the child’s DNA
must be submitted into the combined DNA Index System (CODIS). 42 Pa.C.S.A.l
§9799.16(c)(5) and (6). |

. Section 9799.17(a) allows for the termination of the registration requirement for
juvenile offenders after at least twénty-ﬁVe (25) years since the adjudication of . |
delinquency, if certain other conditions have also been met. Section 9799.18 requires the
state police' to share registry information with certain government entities and law- |
enforcement officials, and Section 9799.19(h) establishes the initiali registration
requirementvs for juvenile offénders. Section 9799.21 establishes a penalty for those who
fail to cdmply with the initial registration and ongoing reporting iequirements. An
o_ffendef who is noncompliant can be prosecuted I.Jursﬁant‘ to 18‘ Pa.C.S. § 4915.1. Those
who are required to register for twenty-five years tb life (all Petitioneré’ hcj,re), a&c} who
are found bto have faile(i register or verify, have c.omn'litted_ aAfelony in the éecond degree,

which is accompanied by a mandatory minimum prison sentence of three years for a first

number or other identification number and the address of the place where a vehicle is stored. In addition,
the individual shall provide the individual's license to operate a motor vehicle or other identification card
issued by the Commonwealth, another jurisdiction or a foreign country so that the Pennsylvania State
Police can fulfill its responsibilities under subsection (c)(7). :

(13) Actual date of birth and purported date of birth. _
(14) Form signed by the individual acknowledging the individual's obligations under this subchapter

provided in accordance with section 9799.23 (relating to court notification and classification

BASL- AL SRR A S

requirements).

12




offense. 18 Pa.C.S. § 4915.1(c)(1); 42 Pa.C.S.A. §97 18.4(a)(1)(iii). A second violation

is a felony in the first degree and a‘gain accompanied by a longer mandatory minimum - -
pr1son sentence of five years 18 Pa.C.S. § 4915.1(c)(2); 42 Pa C.S. A §9718. 4(2)(2)(1)- |
- Failure to provrde accurate information carries a mandatory minimum sentence of five
years for a_ﬁrst offense, and seven years for subsequent offenses. 42 Pa.C.S.A.
§9718.4(a)(1)(iv), (a)(2)(i1).

| The Act requires the Pennsylvania State Police to share information regarding
adult sex offenders with the public via the internet. 42 Pa.C.S. §97 99.28. This required
public information sharing does not apply to juyenile offenders other than those deemed
sexually violent pursuant to Act 21.‘ 42 Pa.C.S.A. § 6401 et. seq. The third parties who

- are to receivethe information provided by Petitioners, and all those classified as “juvenile
offenders” is limited by the statute to those entities listed ,under Section 9799.18(a). This
1ncludes jurisdictions in which the child lives, works, or attends school, the district
attorney in the counties where the child lives, works or attends school ‘the U.S. Attorney B
General Department of Justice, and United States Marshals Serv1ce and the chief law
enforcement officer of the police department of the mun1c1pa11ty in which the child lives,
works, or attends school. 42 Pa.C.S. §9799.18(a). The child wxll also be 1ncluded in the

" National Sex Offender Registry, the National Crime Information Center (NCIC) and any
other database established by the Attorney General, Department of Justice, or United

States Marshals Service. 42 Pa.C.S. §9799.18(a)(3) _Although Section 9799.18

specifically identifies the individuals and entities with whom the Pennsylvania State.
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Police is required to share reglstry information, it does not include a spec1ﬁc prohibition

on the further release or dissemination of ths: mformation by the rec1p1ents
Pennsylvania juvenil‘e offenders are also sex offenders under federal law. 42
U.S.C.S.§16911(8). Federal law sets the minimum.requirements for interstate
registration, and sex offehdets as defined by federal law have a duty to register: See 42
U.S.C.S. '§ 16901 et seq.; 42 U.S.C.S. §.§169‘1 1-16913. A juvenile registrant who travels
to another state and changes his “name, residence, empleyment, or student status” must
“appear in person in at leats’t 1 jurisdiction involved” to update his registration
information or face up to 10 years in federal prison. 42U.8.CS. §16913 (registration
requirements); 18 U.S.C.S. §2250 (establishing crime). Juvenile offenders who travel,
vacation, or briefly stay in another state do not trigger the federal obligation, but federal
reciuirements set a floor, not a ceiling, and they comprise the.extent,of a registrant’s
obl1gat1ons in only five states. Petitioners’ Memorandum at 48, n. 35. In forty- -five
- states, Pennsylvama regtstrants are included as reglsterable sex offenders ‘under most
01rcumstances” Id., at 49, n.36 (noting the states’ statutes and the d1fferent approaches to
* determine whether a juvenile offender is a registerable offender). ‘Twenty-sm states
require Pennsylvania juveniles to register if they were required to register in the
adjudicating state. /d., n. 37. These various and diffeting requirements to register in
other states can lead to public disclosure of a juvenile’s registration. 'The provisions
governing Pennsylvania’s public internet website do not include “quenile offenders”.

See 42 Pa.C.S.A. §9799.28. However, most states do include juvenile offenders in their
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public notification schemes when registration is required by that state.- Once public, that

. “information is linked to the Dru Sjodin National Sex Otiender Website and numerous . .
private sex offender notification websites. Petitioners’ Memorandum, Exhibit K,

Affidavit of Wayne A. Logan, Esq., at 123 (“Logan”).

C. The Juvenile Justice System in Pennsvlvania and the Differences Between
Juvenile Offenders and Their Adult Counterparts

Petitioners are correct in noting from the outset the purpose of juvenile courts,
which were establishedv to “provide guidance and rehabilitation for the child and
protection for society, not to affix criminal responsibility, guilt, and punishment.” Kent v.
US., 383 U.S. 541 554(1966). Since the Commonwealth enacted its first Juvenile Court
Actin 1901, followed by the Juvenile Court Act of 1972, along W1th various subsequent
amendments including Act 33 in 1995, the overarchmg goal of Pennsylvania’s J uvenile
Court system has been to protect the public “by pr0V1d1ng for the superv151on care, and
rehabilitation of children who commit delinquent acts through a system of balanced and
restorative justice.” Petitioners’ Memcrandum at 1. These principles of_balanced and .
restorative j‘ustice (“BARJ”) were imbedded into the J uvenile Act by Act 33, and require
juvenile offenders to remedy the harms that their offenses have caused victims and the
community. In addition to remedial measuies thereiis a requirement of training in skill- -
building (i.e. competency development) for juvenile offenders along with eliminatlng

negative behaviors. Id. at 2,n. 2. Our juvenile justice system is designed to meet the
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goals of balanced and restorative justice with the greatest amount of anonymrty and

confideniiality as possible, with no more disruption to a child’s lifs than is necessary to
effectively intervene. This is why juvenile proceedir_lgs are usually private and the court
records confidential, with broader rrghts to expungement of juvenile records. /d. at 1. “It -
isthe law’s policy ‘to hide youthful etrors from the full gaze of the public and bury them
in the graveyard of the forgotten past.”” Application of Gault, 387 U.S. 1,24
(1967)(quoting Application of Gaull, 407P.2d 760; 767(Ariz. 1965)(internal citatione
omitted). As Statect most suecinctly- by counsel for Petitioners during oral argument, our
Juvenile Court is a “Court of second chances”. Transcript of Proceedings, September 30,
2013, at 46.

The reason that our juvenile justice system is designed in such a way is due to the
many differences between children and adults, and between juvenile and adult offenders.
Children are corlstitutionally different from adults for purposes of sentencing. Miller v. .‘
Alabama, 132 S.Ct. 2455 2464 (2012). Because juveniles have drmrnrshed culpabrlrty
and greater prospects for reform, ‘they are less deserving of the most severe
punrshments.” ]d.(quotmg Graham v. Floridq, 130 S.Ct. 2011, 2016 (2010).

There a‘re.three -.“signiﬁcant gaps” between juveniles and adults. Miller, 132S.
Ct. at 2464. First, children have a ““lack of maturity and an underdeveloped sense of
responsibility,” leading to recklesSness, impulsivity, and heedless risk-taking. Ibid.
(quoting Roper v. Simnrons, 125 S.Ct. 1183, 1195). Second, children “are more

vulnerable ... to negative influences and outside pressures,” including from their family
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and peers; they have limited “contro[l] over their own environment” and lack the ability

-to extricate themseives from horrific, crime-producing settings. /d. Third, a ¢hild's .
.characte_r is not as “well »ermed” as an adult's; his tfaits are “less fixed” and his actions
less likely to be «evidence of itretrievabl[e] deprav[ity].” 1d.

Petitioners note the “significant body of reseafch” that recognizes the ability of
children to reform and change. Petitioner’s Merﬁbrandum at 25-26, n. 13. Such research
points to an “age-crime curve”, in which criminal actii/ity “peak([s] sharply’ in
adolescence.and ‘drop(s] preéipitously in young adulthood.” /d., n.14. § «[Wlhile many
' criminals may share certain childhood traits, the great majority of juvenile offenders with

those traits will not be criminal adults.”’

"The evidence with regard to juveniles’ ability to reform and change is reﬂ-ected by
the additional research regarding recidivism rafes for juvenile sex offenders. The belief
that “sex offenders are a very uniqua"type of criminal” is not supported with respect to
juvenilé offenders .'8, “Many demographic studies fail to identify differences in personality
and psychosocial circumstances betweeﬁjuvenile sex offenders and non-sex offenders.

Furthermore, their patterns of re-offense are similar with non-sexual offenses

S Brief of the American Psychological Association, et al. as Amicus Curige in Support of Petitioners, Miller
v. Alabama, at 7-8, ~~ quoting Terrie Moffit, Adolescent-Limited and Life-Course—PersistentAntisocia/
Behavior: A Developmental Taxonomy, 100 Psychol. Rev. 674, 675 (1993); Brief of J. Layrence Aber et al.
as Amicus Curiae in Support of Petitioners, Miller v. Alabama at 30.

7 Brief of the American Psychological Association, et al. as Amicus Curiae in Support of Petitioners, Miller
v. Alabama at 22, 24.

8 Elizabeth Letourneau and Michael Miner, Juvenile Sex Offenders: A Case Against the Legal and Clinical
Status Quo, 17 Sexual Abuse: A Journal of Research and Treatment 293, 296 (2005); see also Sex Offenders
at 299 citing M. Ford & 1. Linney, Comparative Analysis of Juvenile Sex Offenders, Violent Nonsexual
Offenders, and Status Offenders, 10 Journal of Interpersonal Violence 56-70 {1995).
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predominating.” Stipulations Regarding Expert Witnessés , Exhibit C, Affidavit of Elena

- del Busto(“del Busto™), M.D.;?ft‘?'-i[16. : ‘ ' ) | . L
“There are now more than 30 published studies evaluating _the recidivism rates of

youth who sexually reoffend. The ﬁndmgs are remarkably consistent across studies,
across time, and across populations: sexual recidivism rates are low.” Id, Exh1b1t A,
Affidavit of Elizabeth J. Letourneau, Ph.D.(‘fLetourneau”), JA. “As a group, juvenile sex
offeﬁders have b.een found to pose a relatively low risk to sexually re-offend, particularly
as they age into adulthood.” Id., Exhibit B, Affidavit of Michael F. Caldwell,
Psy.D.(“CaldweII”j, 13(C). In what Dr. Caldwell describes as “the most extensive”
research s}tudy to date, a meta-study of over sixty-three studies and over 11,200 children
“found an average sexual recidivism rate of 7.09% over an average 5 year follow-up.” Id.
These rates are compared with a 13% 'recidiviSm rate for adults who commit sexual

' offenses Human nghts Watch, Raised on the Regzstry The Irreparable Harm of
Placzng Children on Sex Offender Registries in the US at 30 (citing R. Karl Hanson and
Monique T. Bussiere, Predicting Relapse: A Meta~Analysis of Sexual Offender

| Recidivism Studies, 66 J. of Consulting & Clid. Psyoh. 348-62 (1998)). |

’fhe recidivism rates for children are lower than adults because “children are

different”. “Multiple studies have confirmed that juveniles sexually offend for different

reasons than adults. It is rare for juvenile offenders’ motivations to be of the sexual .

nature as seen in adults. J uveniles tend to offend based on irﬁpulsivity and sexual

curiosity, to name a few.” del Busto, €13 (internal citations omitted). “[W]ith maturation,
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a better understanding of sexuality, and decreased impulsivity, most of these behaviors

‘stop. Of the population of adolescents Wwino experiment with sexual deviance, only a
small fraction will maintain sexually deviant behavior in adulthood.” Id. at J15.

The research regarding the effects ef registration on juveniles both -
psychologically, and in terms of educational and employment prospects, is also
compelling. ““Policies that promote youths’ concepts of themselves as lifettme sex
offenders will likely interrupt the development of a positive s'elf-identit_y.' Letourneau at
qD1, citing Letourneau, E.J., & Miner, M.H., Juvenile nex offenders: A case against the
legal and clinical stafus quo in Sexual Abuse: A J ournal of Research and Treatment, 17,
313-331(2005). “The result of such stigma on adolescent development only serves to
worsen self-esteem, contribute to depression in some cases leading te suicide, and
perpetuate criminal acts, etc.” del Busto at {18. Among a group of 281 children
reglstered on sex offender registries, nearly 20% indicated that they had attempted
sui‘cide. Raised on the Registry at 7, 51, In addition, most atates have laws that expressly
pro.hivbit individuals on a registry frorn obtaining licenses fot certain jobs, including jobs |
in the health care industry, education, and child development. Id. at 73 .‘ Many children
adJudlcated of sex offenses can also be expelled from pubhc school. Id. at 71. Among
296 youth reglstrants natxonw1de over 50% reported that they had been denied access to .

~or expenenced severe interruptions in their education due to registration. Id. at 72.

Based upon the foregoing, the Court finds that the Pennsylvania SORNA

requirements for retroactive registration, periodic in-person appearances, verification, and
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penalties for non-compliance impose a substantial burden on juvenile sex offenders.

Triese provisions were enacted despite a minimal leglslati\%m history with regard to how
: they would impact Juvemle offenders or whether such provisions were necessary with
regard to Juvemles In addition, the Court finds that juvenile sex offenders are d1ffereht
than their adult counterparts but not unlike other juvenile offenders, that the rate of
recidivism of juvenile sex offenders is low, that they are likely have their registration
status made public, and that they are likely to suffer various forms of irreparable harm as

a result of being required to register, both in Pennsylvania and pursuant to various other

state and federal laws.

II.  DISCUSSION

A. Ex Post Facto Analysis

Pennsylvania courts assess both state and federal ex post facto claims ur_1der atwo
level inquiry established by the United States Supreme Court in Kennedy v. Mendoza-
Martinez, 372 U.S. 144, 169(1963); Commonwealth v. Williams, 832 A'2d 962, 971(}Pa.A
2003). The inquiry asks “whether the \Iegitsl'ature’s intent was to impose phnishment, and,
if not, whether the statutory scheme is nonetheless so punitive either in purpose or effect
as to negate the legislature’s non-punitive intent. CommonWeatth v. Lee, 935 A.2d 865,
873 (Pa. 2007)(quot1ng Williams, 832 A.2d at 971)(additional citations omitted). If the
intent is found to be civil and non-punitive, then the inquiry proceeds to the second level

to determine whether the statute is so punitive in either purpose or effect as to negate a
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legislature’s civil intent. Smith v. Doe, 538 U.S. 84 (2003). Mendoza-Martinez

: estéblished stven factors as guideposts for determining whether a stamte imposes
unconstitutional retfoactive puﬁishment. The factors are: 1) whether the sanction
involves an affirmative disability or restraint; 2) whether it has historically been regafded
as a punishment; 3) whether it comes into play dnly ona 'ﬁnding of scienter; 4) whether
its operation will prqm()te the traditibnal aims of punishment; 5) whether the behavior to
which it applies is already a crime; 6) whether the rational purpose to which it may
rationélly be connected is assignable for it; and 7) whether it appéars excessive in relation
to the alternative purpovse assigned. Mendoza-Martinez, 372 U.S. at 168-69. “‘Clearest
proof” is required to establish that a law is punitive in effect. Lee, 935 A.2d at 876-77.

~This standard mandates that the “factors must weigh heavily in favor of a finding of
punitive purposes or effect... to negate the General Assembly’s intention that thq.act be
deemed ciyil and remedial.” Id. (citations omitted). However, the standard does n;)t

| rﬁandate that all the factor_s must weigh in favor of puniéhment. ThgTPennsylvania
Supreme Court has noted that the seventh factor alone might be dispositive, or thét a
statute might be punitive when it ié “so eXcessiVé relfttive to [its] remedial obj ec'ti\‘/e‘.”
Lee, 935 A.2d at 876 n.24. |

Beginning with the first level inciuiry pursuant to Mendoza-Martinez, the
Iegislature’s purpose and infent is stated as bp'roviding “a mechanism for the
Commonwealth to increase its regulation of sexual offenders in a manner which 1s

- norpunitive but offers an increased measure of protection to the citizens of the
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Commonwealth.” 42 Pa.C:S. §§ 9799.11. Despite this non-punitive intent, we are in

-agreement With Petifi(i.fi’érs that SORNA is punitive in effect under the séVen M%:rtine& »
Mendoza factors. Firs;c, it imposes an affirmative disability or restraint on juvenile
offeﬁders. A coﬁrt must “inquire how the effécts of the Act are felt by those sﬁbj ect to
it.” Smith, 538 U.S. at 99-100. Speéiﬁcally_, a court must de;termine whether the disability
or rés_traint is major or minor, direct or indirect. “If the disability or restrain is minor and
indirect, its effects are unlikely to be punitive.” Id. As discussed above, the disabilities
and restraints imposed by SORNA are major and direct. The required quarterly in-person
appearances, the required appeérgnces within three days for changes in personal
circumstances, the comiorehensive information that registrants’ are required to provide,
the a&ditional federal requirements albng with those of other states, to gether with the
 strict periélties for non-compliance, are anything but insignificant. We are also in
agreement with Petit_ioners that thé: leading Pennsylvania and federal cases to consider
‘whether Megén’s Law i.mposés an afﬁrmative disability or restraint are not dispositive of
| SORNA, especially as applied to éhildren. Alfhough the United States Supreme Coﬁrt in
szth did not find that Alaska’s sex offender law impqsed an affirmative disability on
adults, the law at issue did nof cover juveniles, did not require in-person reporting, and
otherwise disclosed adult convictions as part of the public record. Smith, 538 .U.S. at 89-
90; Alaska Sfat. 88 12.63.010 et Seq. While the Pennsylvania Supreme Court found that
Megan’s Law II was only a minor restraint, \the registration requirements were not as

significant as SORNA, and applied only to adults after risk-assessment and an

A
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opportunity to be heard. Williams, 832 A.2d at 973-75. Also, as discussed supra,

223

SORNA imposes major s‘econdafy disabilities and restraints with regard to a child’s
psychological well-being, ability to travel or move, and ability to purs‘ué educational and
employment opportunities. In addition, juveniles and their families may become targets
of violence and _harassment. See Caldwell, §5(A). In one instance, a juvenile reported
being threatened and harassed at school, aﬁd was eventually the victim of physical |
Viovlence by members of his community. Raised on the Registry at 57. Registrants also
have difficulty in obtaining or maintaining housing, due to restrictions on who they are
permittéd to Iive.wifh, or restrictions such as the bar to federal Housing. Id., at 60; 42
U.S.C.‘ §813663(a).

| The Commonwealth, in its Memorandum of Law 'Opposing Motions for Nunc Pro
Tunc Relief (“Commonwealth’s Memorandum”), argues that SORNA does n(;t impose
an afﬁrmative disability or restraint, aﬁd cites to fhe case of Commonwealth v. Mountain,
7‘11 A2d 473, 477 (Pa. Super. 1998). We are in agreement with‘ Petitioners that this case
_isnot applicable. It .did not invol\}e an ex pésl‘ facto challenge, concerned only the
_ registfétion of adults, and analyzed the out-of-date Megan’s Law L. 42 Pa.C.S. §9793. In
addition, the registration period was for ten years with yearly verification, and the State
Police had the duty to forward the information to local law enforcement where the
registrant resides. 42 Pa. C.S. §§9795, 9796 (1998); Mountain, 711 A.2d at 478. The

requirements for both juvenile and adult offenders under SORNA are cléarly more
onerous.
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The Commonwealth also argues that this Court should not consider SORNA'’s

by

“substantial, secondary d1sab1l1t1es and restssints.” Commonwealth’s Meﬁorandum at 9,
n. 2. We d1sagree, as thlS. would run contrary to Smith, and the consideration of “how'the'
effects of the Act are felt by those subject to it.” Smith, 538 U.S. a’; 99-100. Although a
disability or restraint is less likely to be punitive if the restraint is minor and indirect, it is
for the court to determine a law’s direct and indirect effécts, whether.they are majpr or
rrﬁnor, and»whether they are closely connected to the law or more tangential. Id., see also

E.B. v. Verniero, 119 F.3d 1077, 1102 (3d Cir. 1997)(considering indirect effects). Other

state Supreme Courts have considered indirect effects when applying the Mendoza-

Martinez test and found them to constitute major disabilities. See, e.g. Doe v. Dep't of
Pub. Safety and Corr. Serv., 62 A.3d 123, 142-43 (Md. 2013); Wallace v. State, 905 N.E.
2d 371, 379-80 (Ind. 2009).

The second Martinez-Mendoza factor looks to ‘whether the law at issue is similar
tp traditional forms of punishment. We would agree that the limitations and burdens

imposed by SORNA are similar to probation in Pennsylvania. They both impbse.

‘obligations to report followed by pehalties for failure to 'comply, and both statutory

schemes appear in the same sentencing code. The stated purposes are both 51m11ar that
being to protect the pubhc or the safety and general welfare of the citizens. 42 Pa.C.S.
§9912(a); 42 Pa.C.S. §9799.1 1(b)(1) and (2). Thereis also a similarity to the pumshment
of shéming. While the Pennsylvania Supreme Court 1n Williams recognized the

similarities between shamirig and notification of “sexually violent predator” status under

\
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Megan’s law, the court found that “the notification provisions of Megan’s Law appear to

Q)

bé reasonably balc_:ulat’ed to accomplish self-protectioif*only, and not fo impose additional
opprobrium upon the éffender ﬁnrelated to that goal.” W illiams, 832 A.2d at 976
(citations omitted). However, the Williams court was not required to consider how such
provisions would affg:ct juvgniles, vand the importance that Pennsylvania has placed on
protecting the privacy of juveniles, as discussed supra. “There isv a compelling interest in
protecting minor children’s privacy rights and the protection of a minor child’s privacy is
a key aspect of the Juvenile Act.” In re TEH, 928 A.2d 318, 323 (Pa. Super. 2007).

“Pennsylvania’s Juvenile Act demonstrates our legislature’s compelling interest in

' safeguarding children involved in juvenile proceedings.” In re M.B., 819 A.2d 59, 65

(Pa. Super. 2003). We would also agree that SORNA’s lifetime characterization of
juveniles as criminals, along with the likely disclosure of their registration status to the
public, is “a message and practice historically consistent with public shaming.”,

Petitioner’s Memorandum at 81.

The third factor of the Mendoza-Martinez test asks whether the requirements of

the law iny come into play upon a finding of scienter. Because the regulatory

obligations of SORNA flow directly from a ﬁﬁding of vcriminal conduct, and the
regulatory purpose is the reduction of future offending, scienter is a necessary part of the
regulatory.objective. We find that this prong of the Mendoza—Martinez test is satisﬁed;

| . The Commonwealth argues that SORNA is not triggered only after a finding of

scienter, and in support thereof cites to the case of Commonwealth v. Abraham, 62 A.3d .
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- 343 (2012). Abraham held that counsel was not ineffective for failing to advise a

defendait that he would forfeit his teacher’s pension as a result &f his conviction fora -
crirﬁe relgted'to his publi__c office. We agree with Petitiohe_rs that this casé is not on point,
because sex offender status is so “enmeshed” with and “intimately related to the criminal
process” that counsel would be ineffective for failing to advise a child r¢garding

| SORNA.? Padilla v.b Kentucky, 130 S.Ct. 1473, 1481-82 (2010); see also United States v.
Riley, 72 M.J. 115 (C.A.AF. '2013)(“in the context of a guilty plea inquiry, sex offender
registfation consequences can no longer be deemed a collateral consequence of the
plea”). We also agree that the loss of pension money after breaching an emplc‘)ymerit
contract does not equate with the requirement of lifetime registratiOn as a sex offender
under threat of criminal prosecution. Petitioners’ Reply to Commonwealth’s
Memorandum at 5.

With regard to the fourth Mendoza-Mqrtinez factor, we find that SORNA
promotes the tr'gditional aims of punishment. First, we would agree that ‘it punishes
children by exacﬁng retribution. As ‘Petitioners point out, SORNA'’s ‘retributive nature
becom@s apparent when compared to the Act 21 juvenile sexual offender involuntary
civil commitment statute. _The Pennsylvania Superior Couﬁ found that because Act 21
re;,lated directly ‘to the “juvenile’s current and continuing status as a.person” in need of
treatment and did “not affix chlpability for prior criminal conduct” the law did not

constitute retribution. In re S.4., 925 A.2d 838, 842-44 (emphasis in original). The

® petitioners correctly note that the issue of ineffective assistance of counsel is not before the Court.
Petitioners’ Reply to Commonwealth’s Memorandum at 4.
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requirements of SORNA, on the other hand, apply as a result of “prior criminal conduct”

- only, and the law unishes children adj udicated delinquent of a predicate ofiense
regardlesé of the underlying factsv or circumstances or the risks 'tﬁat they will reoffend.
The lifetime registration.requirements for all juvenile sex offenders appear particulérly
retributive in light of the research regarding juvenile recidivism discussed supra. “The
extent research has not identified any stéble, of\fense—based risk factors that reliably
predict sexual recidivism in adolescents.” CaldWell, at §3(D-G)(citing numerous
studies).

The fifth Mendoza-Martinez factor asks whether the behavior to which the law
applies is already a crime. We would agree that it is. SORNA does not apply to children
who pose a threat, and may be arrested for predicate SdRNA offenses, but are not |
adjudicated delinquent. As Petitioners argue, if the registration requirements were simply
part of a civil, regﬁlatory framework, one would expecf that it would apply to'child;en
. \%;ho committed sexual offenses but plea-bargained to non-SORNA chargeus':, or those who .
are incompetent to proceéd té trial. However, the registration requirements are apblied |
only to those whoi are adj udicaited delinquent of sexual offenses, undermining the'sta’ged
purpose of public safety. The public safety purpose is further undermined due to the
pﬁrpor’;ed non-public nature of the registry for juveniles. '42 Pa.C.S. §9799.28(5). iThis is
also a reason for our finding with regard to the sixth Mendoza-Martinez féctor, that
: SORNA is not related to a non-punitive purpoée. Along with SORNA’S intent to lg_eep

the registration status of juvenile sex offenders from the public, despite the high

27




likelihood of public disclosure, the low rate of sexual offense recidivism for childrén also

¥ .

undermines the stated non-peaitive intent of the law..
Finally, we look to the seventh Mendoza-Martinez factor, which is whether the
statute appeafs excessive in relation to the alternative purpose assigned. As noted above
in the Lee case, this factor alone is enough for the law to be ponsidered punishment. Lee,
935 A.2d 865, n.24 (leaving open the possibﬂity that “a §how of sufficient
‘excessiveness. ..might warrant a finding that those provisions are punitive.”). Also, in
Williams, the Penns;}lvania Supreme Court observed that “if the Act’s imprecision is
likely to result in individuals being deemed sexually violent predators who in fact do not
pose the type of risk to the community that the General Assembly séught to guard |
against, then the Act’s provisions could be demonstrated to be excessive...” Williams,
832 A.2d at 983. We a'g?ee with Petitioners that this reasoning applies here. Juyenile
offenders are required to register for' life without a ﬁﬂding that they are likely to re-
dffend, and despite the low likelihood that they will re-offend. Petitioners also correctly
point out that SORNA is excessive 4with regard to j‘uvenﬂes; in lig}}t of the fact that '
| Pennsylyénia already has Act 21, which provides for involuntary commitment of children
adjudicated délinquent for sexual offenses who are approaching age twenty-one and
continue to need sex offender treatment. Act 21 allows courts to civilly'commit a person
based upon a showing that the person has “serious difficulty in controlling sexuaﬂy

violent behavior that makes the person likely to engage in an act of sexual violence.” 42
Pa.C.S. §6403(a)(3).
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- We also agree that the requirements of SORNA are excessivé. The requirements

. are burdensome and particularly compii:ated for juveniles. Along with the required o
quarterly in;person appeé_rance's every year for life, a child must appear in-person witﬁin

~ three bﬁsiness days ofa changé in any one of the following: name, residenqe,
employment, school, telephone number, temporary lodging, e—maﬁ address, instant
message address, or any other designations used in internet communications or postings,
and occupational license‘. 42 Pa.C.S. §9799.15(g). Changes with regard to a motor
vehicle “owned or operated” By the child must also be reported, including “an addition to
or change in the address of the place the vehicle is stqred.” 42 Pa.C.S. §9799.15(g)(6). If
the child plans to travel internationally, he or she must report in-person to the
Pennsylvania State Police “no less than 21 days in advance” and provide the dates of
travel, destinations and temporary lodging. 42 Pa.C.S. §9799.15(i). Also, the child must
submit_ fo a‘ photograph whenever “there is a significant change in appearance.” Id. at
(4. It is unclear how a child who is still growing and developing would be expected
to determine what constitutes such a “signiﬁéant change”, or how law enforcement would
determine fhat a child had failed to cbmply with this requirement. Failure to comply with
any and all of the registration and teporting requirements subjects the child to prosecution
- for a new crime. Thé Pennsylvania State Police are obligated by law to iﬁitiate arrest

proceedings, and notify the United States Marshals Service and the municipal police. 42

Pa.C.S. §9799.25(b)(2-3); see also 42 Pa.C.S. §9799.22.
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As discussed supra, the federal requirements along with those of other states that

Eon

. are triggered by registration in Pennsylvania only*serve to increase the excessive nature

of SORNA in relation to‘tlv'le non-punitive intent of the law.

The Commonwealth asserts that Petitioners’ argument regarding excessiveness
fails because they have not suggested “a less excessive” alternative to SORNA.
Commonwealth’s Memorandum at 13. We agree with Petitioners, that they‘are not
required to set forth an alternative législative scheme, and must only show that the law is
not reasonably designed to fulfill its»purported functbion. See Williams, at 832 A.2d 962,
98. Although Petitioners are not required to set forth an alternative, and the courts are
likewise constrained, at a baré minimum the requirements are flawed by the lack of
individual assessments in.cluding a right to be heard.

“We also believe that it is useful to look to the recent findings of the York County

- Court of Common PleaS, and its ex post facto analysis of SORNA as it pertains to adult

offenders. In three recent cases, our Court has found that the public notification of an

~ adult offender’s registfation required by SORNA constituted additional punishment.

Commonwealth v. Martinez, No. CP-67—CR-0001486—20’1 0; Commonwealth v. McGinnis,
No. CP-67-CR-0007283-2010; Commonwealth v. Shower, No. CP-67-CR-0006313-
2005.'% A distinction was made between the prior registrétion requirements of Megan’s

law, where there was no public notification, and SORNA. Shower, Opinion in Support of.

. Order Pursuant to Rule 1925(a) of the Rules of Appell_ate Procedure at 5-7 (citing

10 Al three cases are currently on appeal before the Pennsylvania Superior Court, with Opinions in
Support of Order Pursuant to R.A.P. 1925(a) filed by the Honorable Michael E. Bortner.’
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Commonwealth v. Fleming, 801 A.2d 1234, 1239 (Pa. Super. 2002); Commonwealth v:

Gajjvey, 733 A.2d 616, 620 (Pa. 1999)). Although SORNqun its face does not permit ..
the publip notification of a juvénile offender’s registration status, the failure to set any
explicit restrictiohs or penalties ’for. dissemination to third parties rﬁakes public
notification more likely. More significantly, the Court in Martinez, McGinnis, and
Shower was not reQuired to consider the many differenceé befween children and adulté, ‘
juvenile and adult sex offenders, and the special emphasis that our juvenile courts place

on rehabilitation and confidentiality. See I.B and 1.C, supra.

Based upon an analysis of the Mendoza-Martinez factors, this Court finds that the
SORNA provisions pertaining to j uveniles are punitive, and violate the Ex Post Facto

Clauses of the Pennsylvania and United States Constitutions.

B. Collateral Consequences

~The Commonwealth argues that the registration and reporting requlire'ments
should Be | |
conéidered collateral consequences as opposed to punishment. AS. with the adult cases
involving SORNA in York County, discussed above, the Commonwealth cites to the
decision in Commonwealth v. Leidig in support of its posmon that the requlrements arel
not punitiVe but are instead collateral consequences. 956 A.2d 399, 404 (Pa. 2008) A
com

. mon example of a collateral consequence is that of a person who pleads guilty to

driving under the influence, and whose license is collaterally suspended by the
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Department of Motor Vehicles. However, the same distinction exists here as with our

"

recent adult-cises, in that Petitioneys were adjudicate.d delinqﬁent prioe-to the enactment -
of SORNA. Unlike an individual who is guilty of a DUI and who knows at the time of’
his plea that license SuspAension will be a consequence, and the defendant in Leidig who |
plead guilty to an offense for which the collateral consequence was already in existence
at thé time,\the- Petitioners could not have been aware of registration requirements that

might come into existence at some future point. We find the requirements here are not -

collateral consequences.

C. Constitutional Bans on the Infliction of Cruel and Unusual Punishment

Petitioners claim that SORNA violates the Pennsylvania and United States
constitutional bans on the infliction of cruel and unusual punishment. Pa. Const. Art. L.
Sec 13; U.S. Cohst; Amend. VIII. The standard of review is baséd upon a-consideration
of proportionality of the punishment »to_ the particular offense. Under propor’cionality
review, “the Court implements the proportionality standard by certain ‘catégorical
restrictions considering the nature of the offense and the characteristics of the offender.”

“ Grahdm v. Florida, 130 S.Ct. 2011, 2021-22 (2010). in Graham, the Court used a two
| step analysis: First, there is. a consideration of whether a there is a national consensus
against the sentencing practice at issue, and second, a court determines “in the exetcise of

its own independent judgment whether the punishment violates the Constitution.” Id. at

2022. “The judiéial exercise of independent judgment requires consideration of the
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culpability of the offenders at issue in light of their crime and characteristics, along with

the severity of the punisment in question...and whether the challenged sentencizge, ..
practice serves legitimate penological goals.” Id. at 2026. With regard to né‘;ional ‘
consensus, as discussed supra, the requirements for juvenile régistration vary across
states, although most states do require some form of registration. However, simply
counting the number of states that impose a séntence is not determinative. The Coﬁrt in
Miller pointed to the previous decision in Grahdm, where life-_without-parble terms for
juyeniles committing non-homicide offenses were prohibited, despite the fact that 39

* jurisdictions permitted that sentence. Miller, 132 S.Ct. at 2471-7.2.

The second part of the proportionality review is more impoft_a.nt here, when
considerihg punishments for juveniles and the significant differences between adult and
juvenile offenders. An offender’s age is relevant to the Eighth Amendment, and
“’criminal procedure laws that fail to take defendants” youthfulness into account at all
vx‘fould be flawed.”” Id. at 2466 (quoting Graham, 130 S.Ct. at 2031). As previously
discuéséd, juveniles are les.s,culpable than adults and have a greater potential for -

‘ rehabilitgtion. Juveniles’ delinquent acts are “les.s likely to b¢ evideﬁce of ‘irretrieyably
depraved character’ than are the actions of adults.” Graham, (1 3OIKS.Ct. at 2026 (_quéting "
Roper v. Simmons, 543 U.S. 551, 570). A juvenile’s potential for rehabilitati‘on is .

“particularly relevant” when considering lifelong registration. .[n re C.P.967N.E. 2d

729, 741 (Ohio 2012).
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The nature of the offenses must also be considered.- The registration requirements

iy

-apply to juveniles convicted of rapt;, 1nvoluntary deviate sexual intercourse, aggravated.

indecent assault, or an attempt sohcltatlon or conspiracy to commit any of these.. 42
Pa.C.S. §9799.12. The Supreme Court in Graham noted that an offense such as rape,

although “a very serious crime deserving serious punishment”, was different from

‘homicide crimes in a moral sense. The Ohio Supreme Court, declaring Juvenlle sex

offender registration unconstitutional stated that “a juvenile who did not kill or intend to
kill has a tw1ce diminished moral culpability’ on account of his age and the nature of his
crime”. Inre C.P., 967 N.E. at 741. We agree with Petitioners, that although lifetime

registration is not as severe a punishment as lifetime incarceration, it is particularly harsh
for juveniles in light the greater portion of their lives that is subject te the registration |
requlrements and the detrimental effects that registration can have on all aspects of their

hves and livelihood. Such lifetime registration is also contrary to the rehabilitative goals

*of our juvenile justice system, as a court of second chances. Fora juvenile offender, “[i]t

will be a constant cloud, & once-every-three-month reminder to himself and the world that
he cannot escape t]ne mistakes of his youth.” In re C.P., 967 N.E. at 741-42.

| We turn next to the possible penological justifications for a juvenile sex offender
registration requirement “A sentence lacking any legitimate penological ]ustiﬁcation is
by its nature dispropertionate to the offense.” Graham, 130 S.Ct. at 2028. Petitioners
cite to the line of Supreme Court cases recognizing that the “distinctive attributes of

youth” substantially negate any penological justifications for imposing harsh sentences
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- on juVeniIe offenders. Petitioners’ Memorandum, p. 96 (quoting Miller, 132 S.Ct. at

. 2464-65). “[T]he case fo_; retribution is not s strong with a minor as with an adult.”. .
Graham, 130 S.Ct. at 2029. As to a possible deeerrent j‘ustiﬁcation, “the saﬁe_ :
characteristics that render juveniles less culpable than adulfs”—their immaturity,
recklessness, and ivmpetuosvity-make them less likely to consider potential punishment.
Graham, 130 S.Ct. at 2028v(quotin.g Roper, 543 US. at 571). Finally, the possible
incapacitation justification would involve a decision that a “juvenile offender will forever
be a danger to society” and would require “mak[ing] a judgment that [he] is incorrigible”-
But “incorrigibility is inconsistent with youth.” Graham, 130 S.Ct. at 2029 (quoting
Workman v. Commonwealth, 429 S.W. 2d 374, 378 (Ky.App. 1968).

. Based upon proportionality review of SORNA as it applies to juvenile offendersl,
we ﬂnd thdt it violates the United States and Pennsylvania Constitutions. We agree with
Petmoners that it uncoestitutionally forecloses' a court’s considerations of the many
unique attrlbutes of youth and juvenile offenders the characteristics that the United
States Supreme Court has deemed apphcable to all juvenile offenders under 18,
regardless of the specific crirpes with which they are charged. See leler, 132 S.Ct. at
2465, 2470 (Noting that “none of what [Graham] said about ehildre‘n,—about their
distinctive .(and transitory) mental traits aﬁd environmental vulnerabilities-is crime

specific...”). Due to the unique attributes of juvenile offenders, the Supreme Court has

insisted that “a sentencer have the ability to consider the “mitigating qualities of youth”.

Id. at 2467. SORNA creates what the Supreme Court has described as a “one size fits
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all” feature with regard to a certain group of juvenile offenders that is dlrectly at odds

»with the Court’s holding in the Roper line of cases, by pic h1b1t1ng cons1derat10n of age as.
a factor wh1le proscrrbmg any “realistic opportunity” for the juvenile offender to
demonstrate his or her rehabilitation. Graham 130 S.Ct. at 2034. It is also the denial of
a juvenile judge’ s “opportunity to consider factors related to the juverile’s overall level
of culpability before imposing registration” that is one of our greatest concerns with

regard to SORNA. Petitioner’s Memorarldum, p. 99.

D. Irrebuttable Presumption

Petitiorler’s claim that mandatory registration creates an irrebuttable presumption
that children adjudicated of erlumerated offenses require lifetime registration based solely
on their juvenile adjudication, and regardless of the differences between juvenile and
| adtllt offenders discussed above. The Pennsylvania'Supreme Court has found that
itrebuttable _preSumptione violate due process when “the presumption is deemed not
R umversally true and a reasonable alternative means of abcertaining that presumed fact are
:available » Department of T ransportatzon Bureau of Drzver chenszng v. Clayton, 684

A.2d 1060 1063 (Pa. 1996)(c1t1ng Vlandzs v. Kline, 412 U.S. 441, 452 (1973)). In the
case of D.C. v. School District of thladelphza the Commonwealth Court ruled
unconstitutional a statute requiring, inter alza, Philadelphia youth returning from
delinquent placement to be automatically placed in one of four»alternative education

settings. 879 A.2d 408 (Pa. Cmwlth. 2005). The court ruled that the statute created an

36




irrebuttable presumption that students convicted or adjudicated of specific underlying

offenses &vuld not be returned directly to a regular classroom, and*instead should be
assigned tq alternative education settings. /d. at ‘420. The court stated that students
subject to automatic exclus‘ion were presumed unfit to return to a regular classrooﬁl
“regardless of whether the student performed in an exemplary manner during juvenile
placement or otherwise does not pose a threat to the regular clbassr.oo'm settiﬁg.” [d. at
418. The court found that the legislation violated due process because it did ndt allow
students to challenge whethef or not there was a need to protect the regular classroom
from disruption. Id. at 418.
‘P'ennsylvania courts subject irrebuttable presumptions to a higher degree of
“scrutiny on procedural due process grounds without analysis ofv whether the interests are
fundamental. Clayton and D.C., supra. In both Clayton énd D.C., the affected parties
had opportunities to challenge the underlying fact, bu‘; not the presumed fact upon which
thevregul\a‘tory scheme was fouhded. Clayton overturned a presurp__ptivé license |
revocatién upon a driver’s epileptic seivzure,' because the regulatofy scheme in question
provided for a hearing that allqwed for coflsideraf{on only of wheth;er adriver had a
seizure, not whether the individual was competent th drive. Clayton, 684 A.2d at 1065.
We agree that the situation is similar for juveniles under SORNA, Wher?: they will have
been adjudicated delinquent in a hearing complete with required due process safeguards,
but will not have had an opportunity to challenge the statute’s presumption that their

)

adjudication means that they “pose a high risk of committing additional sexual offenses,’
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or that their registration will “[offer] an increased measure of protection to the citizens of

4

this Commonwealtls:” 42 Pa.C.S. §9799.11. | . - .
We find that SORNA is in violation of due process and unconstitutional for

failing to provide children with an oppbrtunity to challenge the registration requirements

on an individual basis.

E. Right to Reputation

Unlike the United States Constitution, Article I, Section I of the Pennsylvania |
Constitution expressly protects a fundamental right of reputation. Itisa fundamental
right that cannot be abridged without compliancé with state constitutional standards of
due process and equal protection. Balletta v. Spadoni, 47 A.3d 183,192 (Pa. Cmwilth.
2012). If a law infringes onicevrtain fundamental rights, a strict scrutiny test is ;alpplied
wheré the law is deemed .cons'titutional ifitis nafrowly tailored to a compélling state
interest. Nixon v. Dép 't of Public Welfare, 576 Pa. 385v, 399-403 (Pa. 2003)(internal
citations omitted)." o

As discussed above, SORNA does not prevent third parties in receipf ofa
juvenile’s information from releasing it. In addition, it does ‘nothing to prohibit an
individual who knows information about a regiétered jﬁvenile from sharihg it widely. 42

Pa.C.S. §9799.10 ef seq.
The likelihood of disClosufe of ajuvenile’s registration status in Pennsylvarﬁa is

discussed in detail‘"'in the Affidavit of Professor Wayne A. Logan, supra. However, we

38




are in agreement with the Commonwealth on this claim, in that the “speculative and

Heretofore unproven diésemiuﬁion-of truthful information” with regard to Petitioners «

- does not rise to the level of a substantive due process vioiation. Commonweélth’s
Memorandum at 18. At this stage, the Court is not prepared to say that registration in and
of itself is defamatory, especially ip the absence of evidence that Petitioners; registration
status has in fact been disseminated to third parties other thén those permitted by the law,

or that anything other than truthful information was disseminated.

F. Conflict with the Pennsylvania Juvenile Act

Petitioner’s last claim argues that SORNA contravenes the Pennsylvania J uyenile
Act, which applies tb “proceedings in which a child is alleged to be delinquent or
dependent.;’ 42 Pa.C.S. §6303(a)(1). A “child” is defined by the act as either an
individual under the age of 18, or an individual under the age of 21 who comrﬁitted an act
of delinquency béfore reaching the lag_e of 18. 42 Pa.C.S. §6302. The Superior Couft has
held that “[jluvenile court juriédiction terminates at 21, regardless of whether or not the |
' appellants continue .tovpose a threat to society.” Commonwealthv. Zoller, 498 A.2d 436,
440 (Pa. Super. 1985). We understand that, as the Commonwealth argues here, SORNA
is not part of the J uvenile Act. Commonwea.lth’s Memorandtim at 14. However, we
" believe that SORNA is in conflict with the Juvenile Act, beéause not only is there no
oppOrtﬁnity fora juvenile court to conduct an individual assessfnent at the time of

sentencing, it has no authority to conduct further reviews or periodic assessments. While
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the Commonwealth argues correctly that the Pennsylvania State Police administers and

monitors SORNA compliance, they do wot conduct periodic risk assessments.  They have
the authority to collect and disseminate tnformation, and report noncompliance. .
SORNA also contradicts the rehabilitative purposes of the Juvenile Act.
Petitioners point to the support of the rehabilitative aims of the Juvenile Act by
Pennsylvania courts. “[T]he purpose ef juvenile proceedings is to seek treatment, |
reformation and rehabilitation of the youthful offender, not to punish.” Commonwealth v.
S.M., 769 A.2d 542, 544 (Pa. Super. 2001)(internal quotations omitted). “[TThe
rehabilitative purpese of the Juvenile Act is attained through accountability and the
development of personal qualities that will enable the juvenile offender to become a
responsible and productive member of the community.” Inre BT.C., 868 A.2d 1203. In
ordering a disposition, the juvenile court “ehall provide (as appropriate to the indit/idual

circumstances of the child’s case) balanced attention to the protection of the community,

imposition of accountability for offenses committed, and development of competencies to -

enable the child to become a respenstble and productive member of theeorn_munity.” 42
P‘a.C.S. §6352(a). A juvenile judge is tequited to consider the protection of the public
interest, and fashion a sentenee which is best suited to the cnild’s treatment, supetvision,
rehabilitation, and welfare, under the individual cirCumstances of _each_chtld’s case. Inre
R.W., 855 A.2d 107 (Pa. Super. 2004). SORNA mandates imposttion ofa lifetime

punishment that runs counter to the express rehabilitative purpose and individualized
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approach of the Juvenile Act, and we find that SORNA is in conflict with the J uvenile

it Act, although this conflict in and of itself does not fender SORNA. unconstitutional. ..

1L CONCLUSION
Based upon the foregoing, this Court finds that 42 Pa.C.S. §9799.10 et seq. is
unconstitutional as i.t applies to juvenile offendérs, botfl retroactively and prosp'ectively, =
and we issue the accompanying Order declassifying Petitioners as “jﬁvenile offenders”
and directing the Pennsylvania State Police to remove their names, photographs, and all

other information from the sex offender registry.

BY THE COURT:

: JOHlf. UHLER; SENTORSUDGE
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