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MARIANI, J. 

 In 1992, the defendant, James Gregory Eads, was found guilty of second-degree murder, 

MCL 750.317, and possession of a firearm during the commission of a felony (felony-firearm), 

MCL 750.227b, for crimes he committed as a juvenile.  The trial court sentenced Eads as an adult 

and, departing upward from the guidelines, imposed consecutive terms of 50 to 75 years’ 

imprisonment for second-degree murder and two years’ imprisonment for felony-firearm.  Eads 

appeals as on leave granted1 the trial court’s order denying his motion for relief from judgment 

(MFRJ), arguing that, in light of Miller v Alabama, 567 US 460; 132 S Ct 2455; 183 L Ed 2d 407 

(2012), and the legal developments that have followed, his sentence for second-degree murder is 

unconstitutional and disproportionate.  We agree that Eads’s term-of-years sentence for second-

degree murder is invalid for two related but distinct reasons: it violates the Michigan Constitution’s 

prohibition against cruel or unusual punishment, and it is also disproportionate given the 

sentencing court’s failure to consider Eads’s youth and its attendant characteristics as mitigating 

factors.2  Accordingly, we reverse the trial court’s order denying Eads’s MFRJ, vacate Eads’s 

 

                                                 
1 Following this Court’s denial of Eads’s delayed application for leave to appeal, People v Eads, 

unpublished order of the Court of Appeals, entered July 19, 2021 (Docket No. 357332), our 

Supreme Court remanded this case as on leave granted, People v Eads, 512 Mich 918; 994 NW2d 

493 (2023). 

2 Eads also raised in his MFRJ an as-applied equal-protection challenge to MCL 769.25 and MCL 

769.25a.  Given our disposition of this appeal, we need not reach that challenge.   
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sentence for second-degree murder, and remand to the trial court for resentencing consistent with 

this opinion.  

I.  FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

 In May 1992, Eads, then 16 years old, fatally shot 17-year-old Eric Kincaid, who at the 

time was wearing a shirt that clearly displayed his affiliation with a rival gang.  Eads had fired 

several shots at a group of young men, including Kincaid, after they had gotten up from the porch 

of a home in Detroit and quickly approached the car in which Eads was a passenger.  One of the 

bullets struck Kincaid in the chest, ultimately killing him.  According to Eads, he fired the gun at 

the group because, given his “prior gang experience,” he believed that the car “was being rushed 

by rival gang members” and that his “life was in danger.”  Eads was charged with first-degree 

murder, MCL 750.316, and felony-firearm, MCL 750.227b, for the shooting.3  In October 1992, 

following a jury trial, Eads was found guilty of the lesser-included offense of second-degree 

murder and of felony-firearm. 

A sentencing hearing was held in November 1992, shortly after Eads had turned 17 years 

old.  Eads’s recommended sentencing guidelines range for second-degree murder was a minimum 

term of 12 to 25 years’ (144 to 300 months’) imprisonment, or life.  At the hearing, Kincaid’s 

mother and sister provided victim impact statements.  Kincaid’s mother asked that Eads be 

incarcerated “until he’s too old to reach society again,” and his sister asked that the trial court 

sentence Eads to life imprisonment “for taking away [her] brother’s” life.  The following exchange 

then occurred: 

[The Court]:  You understand under [a] life sentence, he would be eligible 

for parole in ten years in Michigan.  You understand that? 

[Kincaid’s Sister]:  I thought second degree murder was mandatory life with 

[sic] parole. 

[The Court]:  No, it’s not . . . .  First degree murder is mandatory life with 

no parole, but any other life sentence is he’s eligible for parole after ten years.  I 

want you to understand that. 

[Kincaid’s Sister]:  Okay.  Well, I want you to make a fair decision.  It’s all 

up to you. 

 The prosecution asked that the trial court depart from the guidelines and sentence Eads as 

an adult to a term of 60 to 120 years’ imprisonment because he was “a 17 year old individual [who] 

is nothing but a danger to other youths” and such a sentence was “appropriate” to “deter others 

 

                                                 
3 First-degree murder is an enumerated crime set forth in MCL 600.606(2), so Eads’s case was 

subject to MCL 764.27, which automatically waives jurisdiction for certain charges against 

juveniles from the family division of the circuit court to the general circuit court.  MCL 764.27; 

MCL 600.606(1) and (2). 
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from behaviors that Mr. Eads demonstrated out there on the street” and to “protect the rest of us 

from his type.”4  Defense counsel stated that he agreed with the content of a letter submitted to the 

court by a clinical psychologist who had assessed Eads; given Eads’s young age and traumatic 

upbringing,5 the letter recommended, and defense counsel likewise requested, that Eads receive a 

lighter sentence and serve his time in a juvenile detention center.  In his allocution, Eads explained 

that he had “lived on [his] own since [he] was 11 years old,” when his father died, and he had 

become involved in a gang then because the gang “gave [him] a home when no one else would” 

and “[t]he only way for [him] to survive poverty and homelessness was through gang 

membership.”  He expressed that he had “come to realize that [the gang’s] way of living was 

wrong” and wanted to “better [himself] so [he] can help other people out of gangs before it is too 

late.”  Eads apologized to Kincaid’s family and asked the court to “be merciful enough to send 

[him] to a facility where [he] can receive an education” that he could then use to “serve [his] family 

and community by working to free them from a life that could only end with death or prison.” 

The trial court departed from the guidelines range and sentenced Eads as an adult to a term 

of 50 to 75 years’ (600 to 900 months’) imprisonment, to be served consecutively to a term of 2 

years’ imprisonment for felony-firearm.  In imposing a departure sentence that was 300 months 

above—i.e., double—the maximum-minimum sentence under the guidelines, the court reasoned: 

I have never departed from the sentencing guidelines since they have been 

instituted, but I am going to depart from them in this case.  If there was ever a crime 

that had no provocation at all to be committed, it’s [Mr. Eads’s].  I don’t care if the 

man wore a T-shirt that said “Kill All Latin Counts” or “Kill James Gregory Eads.”  

Shirts and words do not kill.  He was driving by in a car.  All he had to do was keep 

going.  He didn’t have to stop and do anything. 

 So—and I do not accept the philosophy that a person is—people commit 

crimes because of their environment.  Many people who come from the same 

environment of [Mr. Eads], the majority of them have remained law abiding 

citizens.  That’s not true . . . . 

*   *   * 

I consider this to be the most unprovoked crime I’ve ever had in my 17 years as a 

judge.  There’s no provocation, there’s no reason to have killed this person.  

Because they’re wearing a shirt?  How could you kill someone because they were 

wearing a shirt that is of a group that you dislike?  I don’t care what that shirt said.  

It could never be justification for killing anyone . . . . 

 

                                                 
4 The prosecution also pointed to Eads’s juvenile record prior to the instant offense, including a 

history of disruptive and dangerous behavior at juvenile facilities where he had been placed. 

5 The record indicates that Eads’s father died when Eads was eleven years old and, for the years 

following, Eads suffered from depression, used alcohol and marijuana on a daily basis, and was 

chronically subjected to neglect, poverty, homelessness, and gang involvement. 
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*   *   * 

[M]aybe [Mr. Eads] can be rehabilitated, but I think it takes . . . a long period of 

time, not just words—a long period of time under close supervision to develop the 

discipline and skills and self restraint that’s needed in a civilized society like 

ours . . . . 

*   *   * 

I think that [the imposed sentence] gives Mr. Eads a chance for parole at an age 

where he would not be a danger to society.  His life expectancy really now is 53.11 

years.  I really think he should not be out until he reaches about 50 years of age, 

and that would be the proper age for him to—if he’s demonstrated he can survive 

and behave in a structured discipline. 

 After sentencing, Eads directly appealed his convictions and sentences, which this Court 

affirmed.6  Our Supreme Court thereafter issued an order denying Eads’s delayed application for 

leave to appeal.7 

 In January 2021, Eads filed the instant MFRJ under MCR 6.500 et seq.  Eads argued in 

relevant part that, in light of Miller, he received an unconstitutional and disproportionate sentence 

for second-degree murder and was therefore entitled to resentencing because, in imposing a 50-

year minimum sentence, the trial court failed to consider the mitigating factors of his youth and 

instead considered those mitigating factors as aggravating factors to justify the departure sentence. 

 In May 2021, the trial court denied Eads’s MFRJ.  Eads then filed a delayed application 

for leave to appeal, which this Court denied.  People v Eads, unpublished order of the Court of 

Appeals, entered July 19, 2021 (Docket No. 357332).  Eads then sought leave to appeal with our 

Supreme Court, which remanded the case to this Court “for consideration as on leave granted,” 

with additional instructions that this Court “shall consider whether the defendant is entitled to relief 

under People v Boykin, 510 Mich 171; 987 NW2d 58 (2022), or People v Stovall, 510 Mich 301; 

987 NW2d 85 (2022).”  People v Eads, 512 Mich 918; 994 NW2d 493 (2023).  We now take up 

these matters as instructed. 

II.  STANDARD OF REVIEW 

 “We review a trial court’s decision on a motion for relief from judgment for an abuse of 

discretion.”  People v Swain, 288 Mich App 609, 628; 794 NW2d 92 (2010).  Sentencing decisions 

are also reviewed for an abuse of discretion.  Boykin, 510 Mich at 182.  “A trial court abuses its 

discretion when its decision falls outside the range of reasonable and principled outcomes or makes 

 

                                                 
6 People v Eads, unpublished per curiam opinion of the Court of Appeals, issued November 9, 

1994 (Docket No. 160735).   

7 People v Eads, 450 Mich 865; 539 NW2d 377 (1995).  On the order, three of the seven Justices 

were shown as favoring a remand for resentencing pursuant to People v Milbourn, 435 Mich 630; 

461 NW2d 1 (1990). 
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an error of law.”  Swain, 288 Mich App at 628-629 (citations omitted).  Questions of constitutional 

law and statutory interpretation are reviewed de novo.  Boykin, 510 Mich at 183. 

III.  PROCEDURAL BARRIERS IN MCR 6.508(D) 

 The prosecution argues that Eads is not entitled to appellate relief because he has failed to 

overcome the procedural barriers set forth in MCR 6.508(D).  We disagree. 

A defendant who files a MFRJ under MCR 6.500 et seq. “has the burden of establishing 

entitlement to the relief requested.”  MCR 6.508(D).  In some circumstances, this burden requires 

the defendant to surmount additional barriers beyond proving the substantive merit of their 

challenge.  As is relevant here, if the defendant “alleges grounds for relief which were decided 

against the defendant in a prior appeal or [MFRJ] proceeding,” then a court may not grant relief 

“unless the defendant establishes that a retroactive change in the law has undermined the prior 

decision[.]”  MCR 6.508(D)(2).  And if the defendant “alleges grounds for relief, other than 

jurisdictional defects, which could have been raised on appeal from the conviction and sentence 

or in a prior [MFRJ],” a court may not grant relief “unless the defendant demonstrates . . . good 

cause for failure to raise such grounds on appeal or in the prior motion” and “actual prejudice from 

the alleged irregularities that support the claim for relief.”  MCR 6.508(D)(3)(a)-(b).   

 Eads’s challenges to his sentence survive the additional barriers to relief imposed by MCR 

6.508(D)(2) and (3).  Eads’s challenge to his sentence as unconstitutionally cruel and/or unusual 

was not raised on direct appeal, but the fact that Eads’s direct appeal occurred well before Miller 

and its progeny came into being is enough in itself to establish good cause under MCR 

6.508(D)(3)(a) for failing to raise the challenge at that time.  See People v Poole, ___ Mich App 

___, ___; ___ NW3d ___ (2024) (Docket No. 352569); slip op at 8-9.  And to show actual 

prejudice under MCR 6.508(D)(3)(b), Eads must show that his “sentence is invalid,” MCR 

6.508(D)(3)(b)(iv), which he can do by prevailing on the merits of the challenge.  See Poole, ___ 

Mich App at ___; slip op at 9.  Eads’s proportionality challenge was raised on direct appeal and is 

thus subject to MCR 6.508(D)(2), but he is not precluded from postjudgment relief on the issue 

because, as discussed infra, a retroactive change in the law—Miller and its progeny—undermines 

the prior sentencing decision.  Accordingly, Eads can demonstrate entitlement to relief on that 

challenge by prevailing on its merits.   

IV.  BACKGROUND PRINCIPLES REGARDING JUVENILE SENTENCING 

Eads’s constitutional and proportionality challenges stem from a common origin: the 

recognition, in both our state and federal jurisprudence, that youth matters in sentencing.  We start 

with a brief review of the most immediately relevant aspects of that jurisprudence.  

In Miller, the United States Supreme Court applied its rationale from Roper8 and Graham9 

that juveniles “are constitutionally different from adults for purposes of sentencing” to hold “that 

mandatory life without parole [(LWOP)] for those under the age of 18 at the time of their crimes 

 

                                                 
8 Roper v Simmons, 543 US 551, 570; 125 S Ct 1183; 161 L Ed 2d 1 (2005). 

9  Graham v Florida, 560 US 48; 130 S Ct 2011; 176 L Ed 2d 825 (2010). 
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violates the Eighth Amendment’s prohibition on ‘cruel and unusual punishments.’ ”  Miller, 567 

US at 465, 471.  In doing so, the Court emphasized that “juveniles have diminished culpability and 

greater prospects for reform” and that a sentencing court must have discretion to impose a lesser 

term-of-years sentence on a juvenile after considering such “mitigating qualities of youth.”  Id. at 

471, 476 (quotation marks and citation omitted).  The Court noted “three significant gaps between 

juveniles and adults”: (1) juveniles “have a lack of maturity and an underdeveloped sense of 

responsibility, leading to recklessness, impulsivity, and heedless risk-taking”; (2) juveniles “are 

more vulnerable to negative influences and outside pressures, including from their family and 

peers,” have “limited control over their own environment,” and “lack the ability to extricate 

themselves from horrific, crime-producing settings”; and (3) a juvenile’s “traits are less fixed” 

than those of an adult, and their actions are thus “less likely to be evidence of irretrievable 

depravity.”  Id. at 471 (quotation marks, citations, and alterations omitted).  Four years later, the 

United States Supreme Court held in Montgomery v Louisiana, 577 US 190; 136 S Ct 718; 193 L 

Ed 2d 599 (2016), that Miller announced a substantive rule of constitutional law that applied 

retroactively to cases on collateral review.   

Michigan law has evolved in the wake of Miller.  The Michigan Legislature accounted for 

the decision by enacting MCL 769.25 and MCL 769.25a, which introduced a sentencing scheme 

that eliminated mandatory LWOP for all juveniles who were convicted of specific crimes, 

including first-degree murder.10  And the Michigan Supreme Court has looked to and built upon 

Miller’s guiding principles in construing the law of this state with respect to the sentencing of 

juveniles.  As our Supreme Court’s remand instructions in this case make clear, its decisions in 

Boykin and Stovall are particularly relevant here.11   

Boykin and its companion case, People v Tate, involved juvenile offenders who received 

sentences of 40 to 60 years’ imprisonment under MCL 769.25 and MCL 769.25a for their 

 

                                                 
10 Under this sentencing scheme, the default sentence for juveniles convicted of any one of the 

specified offenses is a term-of-years sentence, with a minimum sentence of not less than 25 years 

and not more than 40 years and a maximum sentence of not less than 60 years.  MCL 769.25(9).  

Additionally, an individual who was convicted of a specified offense and sentenced to mandatory 

LWOP pre-Miller is entitled to resentencing to a term-of-years sentence, with a minimum of not 

less 25 years and not more than 40 years and a maximum of 60 years.  MCL 769.25a(4)(c).  

Although LWOP is still a possibility under either statute, the prosecution is required to move for 

such a sentence.  MCL 769.25(2)-(3); MCL 769.25a(4)(b).  There are also certain procedural 

standards that must be met, including a requirement that the prosecution rebut, by clear and 

convincing evidence, the presumption that a sentence of LWOP is disproportionate.  People v 

Taylor, 510 Mich 112, 134-136; 987 NW2d 132 (2022). 

11 We also note briefly the Court’s decision in People v Parks, 510 Mich 225, 248, 268; 987 NW2d 

161 (2022), which drew on Miller’s principles, as well as “the scientific and social-science research 

regarding the characteristics of the late-adolescent 18-year-old brain,” to conclude that imposing 

mandatory LWOP on 18-year-old defendants convicted of first-degree murder—while not 

prohibited by the Eight Amendment under current federal precedent—“constitutes 

unconstitutionally cruel punishment under Const 1963, art 1, § 16.” 
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convictions of first-degree murder.12  At issue was whether those term-of-years sentences were 

invalid because the respective sentencing courts failed to consider youth as a mitigating factor as 

required by Miller.  Boykin, 510 Mich at 179-180.  In remanding both cases to this Court for further 

consideration, our Supreme Court rejected the notion that Miller’s principles were limited to the 

LWOP context and instead held that, “when imposing a term-of-years sentence on a juvenile 

defendant . . . consideration of youth and its attendant circumstances is . . . required by this state’s 

sentencing jurisprudence.”  Id. at 188 (citation omitted).  Accordingly, sentencing courts must 

“consider the defendant’s youth and must treat it as a mitigating factor” when sentencing a 

defendant to a term of years under MCL 769.25 or MCL 769.25a.  Id. at 189.   

In so concluding, the Boykin Court emphasized that “[y]outh matters in sentencing 

decisions involving juvenile offenders, and the trial court is responsible for tailoring a sentence to 

an individual defendant and for giving reasons for imposing each sentence in order to facilitate 

appellate review.”  Id. at 192.  The Court explained that, when imposing a sentence, a trial court 

must consider the “four basic sentencing considerations” provided in People v Snow, 386 Mich 

586, 592; 194 NW2d 314 (1972): (1) “reformation of the offender,” (2) “protection of society,” 

(3) “disciplining of the wrongdoer,” and (4) “deterrence of others from committing like 

offenses”—and a juvenile offender’s sentence cannot adequately address these considerations 

without a trial court first “considering the mitigating factors of youth[.]”  Boykin, 510 Mich at 188-

189 (quotation marks omitted); see also id. at 189 (“Given that youth is a mitigating factor, it will 

inevitably factor into Snow’s four considerations.”).  That said, while a sentencing court must 

consider the mitigating factors of youth, “this consideration need not be articulated on the record,” 

as “there is no authority that imposes a higher standard of articulation regarding youth beyond our 

general requirement that a trial court must adequately explain its sentence on the record in order 

to facilitate appellate review.”  Id. at 193-194. 

Decided on the same day as Boykin was Stovall, which involved a juvenile offender who, 

in 1992, received a sentence of life with the possibility of parole for his conviction of second-

degree murder.  Stovall, 510 Mich at 308.  Our Supreme Court vacated the sentence and remanded 

for further proceedings, concluding that “a parolable life sentence for a defendant who commits 

second-degree murder while a juvenile” constitutes cruel or unusual punishment under Const 1963, 

art 1, § 16.  Id. at 322.  To reach this conclusion, the Court applied the four-part test from People 

v Bullock, 440 Mich 15, 30, 33-34; 485 NW2d 866 (1992), which assesses 

(1) the severity of the sentence imposed compared to the gravity of the offense, (2) 

the penalty imposed for the offense compared to penalties imposed on other 

offenders in Michigan, (3) the penalty imposed for the offense in Michigan 

compared to the penalty imposed for the same offense in other states, and (4) 

whether the penalty imposed advances the penological goal of rehabilitation.  

[Stovall, 510 Mich at 314.] 

 

                                                 
12 Boykin was convicted and sentenced in 2003 to mandatory LWOP for first-degree murder, but 

was subsequently resentenced in 2016 under MCL 769.25a.  Boykin, 510 Mich at 179-180.  Tate 

was convicted and sentenced in 2017 under MCL 769.25.  Id. at 182. 
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Regarding the first two Bullock factors, the Stovall Court noted that “a parolable life 

sentence is the most severe penalty that can be imposed for second-degree murder,” that this 

penalty “is particularly severe when imposed on a juvenile, given the important mitigating ways 

that children are different from adults,” and that this severity is only further “heightened by the 

fact” that juveniles convicted of second-degree murder do not receive the same “significant 

procedural safeguard[s]” guaranteed to juveniles convicted of first-degree murder by MCL 769.25 

and MCL 769.25a “before being sentenced to die in prison.”  Id. at 314-316.  Instead, the Court 

explained, a juvenile convicted of second-degree murder may receive the same, or even a more 

severe, sentence than a juvenile convicted of first-degree murder, but “with less process” and even 

though “they have been convicted of a less serious offense.”  Id. at 316-318.  The Court 

emphasized, “When a sentence is not on the table for the most serious offense a juvenile can 

commit, permitting it for a less serious offense is disproportionate and therefore cruel or unusual.”  

Id. at 316-317 (citation omitted). 

As to the third Bullock factor, the Stovall Court concluded that it “support[ed] finding a 

parolable life sentence for a juvenile who commits second-degree murder to be cruel or unusual.”  

Id. at 320.  The Court cited to a plethora of statutes and caselaw in other jurisdictions, emphasizing 

that “there is a clear national trend toward treating juveniles less harshly than adults and extending 

Miller beyond just the mandatory LWOP context” and citing, in particular, cases that “all 

extend[ed] Miller to sentences that are de facto life sentences or the functional equivalent of 

LWOP.”  Id. at 318-319 (citations omitted).  The Court further noted that many jurisdictions did 

not allow parolable life sentences for second-degree murder “for anyone, not just juveniles,” and 

only instituted a term-of-years sentence not to exceed a certain length of time.  Id. at 319-320 

(citations omitted).  Of all of the out-of-state punishments referenced, the highest maximum 

sentence allowed for second-degree murder was 60 years.  See id. 

And regarding the fourth Bullock factor, the Stovall Court concluded that it also supported 

a finding of unconstitutionality because a parolable life sentence for a juvenile convicted of 

second-degree murder does not provide the individual with “a meaningful opportunity to obtain 

release based on demonstrated maturity and rehabilitation.”  Id. at 320 (quotation marks and 

citations omitted).  The Court first noted that access “to educational and rehabilitative 

programming” was “vital” to juvenile offenders “to enhance their growth and rehabilitative 

potential,” but “prisoners who receive parolable life sentences are given lower priority when it 

comes to” access to these programs.  Id. at 320-321.  The Court also noted that the Legislature had 

clearly demonstrated its intent that “a meaningful opportunity for release is generally available 

after 60 years” for a juvenile convicted of first-degree murder, and stated that “[i]t [did] not 

rationally follow that a meaningful opportunity for release for a juvenile convicted of second-

degree murder could come after a longer period of incarceration than the maximum served by a 

juvenile convicted of first-degree murder.”  Id. at 321.   

V.  CRUEL OR UNUSUAL PUNISHMENT 

Turning to the merits of Eads’s challenges, we first agree that he is entitled to relief under 

the Michigan Constitution’s prohibition against cruel or unusual punishment.   

“The Michigan Constitution prohibits cruel or unusual punishment, Const 1963, art 1, § 

16, whereas the United States Constitution prohibits cruel and unusual punishment, US Const, Am 
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VIII.”  People v Benton, 294 Mich App 191, 204; 817 NW2d 599 (2011).  The Michigan 

Constitution, in this respect, contains broader language and correspondingly provides greater 

protection than the United States Constitution.  Stovall, 510 Mich at 313-314.13 

As discussed, our Supreme Court in Stovall has already made clear that a parolable life 

sentence is unconstitutionally cruel or unusual for a juvenile convicted of second-degree murder.  

In so concluding, the Court acknowledged that “[a] trial court could impose a long term-of-years 

sentence that would theoretically deprive a defendant of any chance of being paroled during their 

lifetime,” but it expressly declined to opine “on whether a long term-of-years sentence imposed 

on a juvenile would violate Const 1963, art 1, § 16.”  Id. at 314 n 3.  We conclude that, here, it 

does: while Eads received a long term-of-years sentence rather than life with the possibility of 

parole like the defendant in Stovall, we cannot find sound reason to deem his sentence 

constitutionally permissible when the parolable life sentence at issue in Stovall was not. 

As in Stovall, our analysis is guided by the Bullock factors.  Under the first and second of 

those factors, a term-of-years sentence of 50 to 75 years for a juvenile convicted of second-degree 

murder is an unduly severe penalty when compared to the gravity of the offense and the penalty 

imposed on other offenders in Michigan.  See id. at 314-318.  As noted by the Stovall Court, 

“second-degree murder is a grave offense,” but “first-degree murder is almost certainly the gravest 

and most serious offense that an individual can commit under the laws of Michigan.”  Id. at 315, 

317 (quotation marks, citation, and alterations omitted).  Nonetheless, Eads is effectively serving 

a life sentence.  Although Eads was formally sentenced to a term-of-years sentence of 50 to 75 

years rather than life imprisonment, the United States Sentencing Commission (USSC) defines a 

life sentence as a period of incarceration of 470 months (approximately 39 years) or more—a 

period of incarceration well short of Eads’s 50-year minimum, let alone his 75-year maximum.14  

Furthermore, a 2012 data report from the USSC “indicates that a person held in a general prison 

population has a life expectancy of about 64 years,” although, as this Court has previously 

acknowledged, “[t]his estimate probably overstates the average life expectancy for minors 

committed to prison for lengthy terms.”  People v Wines, 323 Mich App 343, 351 n 6; 916 NW2d 

855 (2018), rev’d in part on other grounds 506 Mich 954 (2020) (quotation marks and citations 

omitted).  Indeed, the sentencing court in this case estimated Eads’s life expectancy at the time of 

sentencing to be only 53 years of age or so.  And even if we were to assume Eads’s life expectancy 

to be 64 years of age—the same as an individual who enters prison as an adult, which he is not—

Eads must serve a term of years requiring him to surpass this life expectancy before he may become 

 

                                                 
13 Given our conclusion that Eads’s sentence violates the Michigan Constitution, we need not reach 

the merits of his claim that it also violates the United States Constitution’s narrower protection 

against cruel and unusual punishment.    

14 See United States Sentencing Commission (USSC), 2023 Sourcebook of Federal Sentencing 

Statistics, Appendix A: Descriptions of Datafiles and Variables, p 170, available at 

<https://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-reports-and-

sourcebooks/2023/2023_Sourcebook.pdf> (accessed January 13, 2025).   
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even eligible for parole for the first time.15  And of course, there is certainly no guarantee that Eads 

would be released on his first parole eligibility date, should he live long enough to see it.  See id. 

at 351.16   

Not only is such a punishment “particularly severe when imposed on a juvenile, given the 

important mitigating ways that children are different from adults,” Stovall, 510 Mich at 314-315, 

it is—and was designed to be—in some ways even harsher than the parolable life sentence deemed 

unconstitutional in Stovall.  As the trial court explained to Kincaid’s sister at sentencing, imposing 

a life sentence would have meant that Eads would first become eligible for parole in ten years17; 

by opting for a lengthy term-of-years sentence instead, the court ensured that parole would not 

even become a potential option for him until decades later.18  Eads is now 49 years old and, by 

 

                                                 
15 The estimated date for when Eads may be first eligible for parole is currently August 8, 2040, 

after he will have served approximately 48 years in prison.  See Michigan Department of 

Corrections (MDOC), Offender Tracking Information System 

<https://mdocweb.state.mi.us/otis2/otis2profile.aspx?mdocNumber=227755> (accessed January 

13, 2025).  The calculation of Eads’s earliest release date includes disciplinary credit that he may 

or may not receive because MDOC has discretion to award and revoke disciplinary credit on a 

month-to-month basis.  See MCL 800.33(5).  Regardless, on August 8, 2040, Eads will be nearly 

65 years old, which is beyond even the average life expectancy of an individual who enters prison 

as an adult and is thereafter held in a general prison population.  See Wines, 323 Mich App at 351 

n 6. 

16 See also, e.g., MCL 791.233 and MCL 791.235 (granting discretion to the Parole Board to grant 

or deny a prisoner’s parole); People v Lockridge, 498 Mich 358, 383-384; 870 NW2d 502 (2015), 

citing Greenholtz v Inmates of Nebraska Penal & Correctional Complex, 442 US 1, 7; 99 S Ct 

2100; 60 L Ed 2d 668 (1979) (acknowledging “the general proposition that a defendant has no 

constitutional entitlement to be paroled”). 

17 See MCL 791.234(4), as amended by 1992 PA 181. 

18 At sentencing, the trial court stated, “I really think [Mr. Eads] should not be out until he reaches 

about 50 years of age, and that would be the proper age for him to—if he’s demonstrated he can 

survive and behave in a structured discipline.”  This statement, on its face, seems to indicate that 

the trial court believed Eads could potentially be released by age 50, but at no point did the court 

explain the basis for that apparent belief or how it comported with the 52-year minimum sentence 

the court imposed.  It is possible that the court simply misspoke, or that the court believed Eads 

could reduce his minimum sentence through the accrual of disciplinary credits such that he could 

be eligible for release by age 50.  See MCL 800.33(5).  To the extent it was the latter, it seems the 

court was mistaken.  Eads could earn up to five “disciplinary credits” and up to two “special 

disciplinary credits” each month that he served time in prison for second-degree murder.  See MCL 

791.233b(n), as amended by 1989 PA 252; MCL 800.33(3), (5), as amended by 1986 PA 322.  He 

was ineligible to receive such credits while he served 2 years for his felony-firearm conviction as 

it is not listed as an eligible offense.  See MCL 791.233b, as amended by 1989 PA 252.  Thus, 

even if Eads received the maximum possible disciplinary credits each month and never lost any 

credits for misconduct during that time, Eads would have to serve a minimum of 38.5 years’ 
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virtue of the sentence the court chose to impose, is more likely to die in prison before even reaching 

parole eligibility for the first time than to actually obtain release in his lifetime.19 

Moreover, as with the parolable life sentence at issue in Stovall, the severity of Eads’s 

term-of-years sentence is only further heightened by its lack of procedural safeguards, which are 

available to those convicted of first-degree murder but not to those convicted of the less-serious 

offense of second-degree murder.  See Stovall, 510 Mich at 315-318; see also generally Boykin, 

510 Mich 171; MCL 769.25; MCL 769.25a.  As noted by the Stovall Court, the “practical” realities 

of sentencing and parole are that a juvenile convicted of second-degree murder faces a sentence 

the same as or more severe than what is now given to most juveniles convicted of first-degree 

murder.  See Stovall, 510 Mich at 316-318.  A juvenile convicted of first-degree murder post-

Miller faces, by default, a minimum sentence of 25 to no more than 40 years under MCL 769.25.  

See id. at 316.  A juvenile convicted and sentenced for first-degree murder pre-Miller initially 

received a harsher sentence, but Miller and MCL 769.25a entitled the juvenile to resentencing such 

that he or she, by default, could not receive a term-of-years sentence with a minimum higher than 

40 years or a maximum higher than 60 years.  See MCL 769.25a(4)(c).  Eads, on the other hand, 

received a sentence of 50 to 75 years’ imprisonment—a minimum sentence 10 years higher and a 

maximum sentence 15 years higher than those statutory upper limits—for committing a lesser 

offense as a juvenile.  See Stovall, 510 Mich at 316-317; see also MCL 769.25a(4)(c).  And he 

received that sentence without any of the significant procedural safeguards that must be satisfied 

to exceed those statutory limits for first-degree murder.  Eads was originally charged with first-

degree murder but, ironically, he has fared worse than he would have if the jury had convicted him 

of that more severe offense.  It would not be “on the table” for a juvenile convicted of first-degree 

 

                                                 

imprisonment for his second-degree murder conviction.  See MCL 800.33(5).  When factoring in 

his consecutive sentence of 2 years for felony-firearm and his 134 days for time served, Eads 

would have to serve slightly more than 40 years’ imprisonment before even conceivably becoming 

eligible for parole for the first time—years past the court’s own estimate of his life expectancy and 

(as the court made clear it knew full well) decades past when he would have first become eligible 

for parole had the court opted to impose a life sentence instead.   

19 This seems to be particularly likely in light of studies analyzing the effects of incarceration on 

life expectancy, which, as we have previously acknowledged, indicate that “inmate life expectancy 

is statistically low.”  Wines, 323 Mich App at 351.  For instance, according to a 2013 study cited 

in Wines, id. at 351 n 6, “[e]ach additional year in prison produced a 15.6% increase in the odds 

of death for parolees, which translated to a 2-year decline in life expectancy for each year served 

in prison.”  Patterson, The Dose-Response of Time Served in Prison on Mortality: New York State, 

1989-2003, 103 Am J of Pub Health 523, 523 (Mar 2013), available at 

<https://ajph.aphapublications.org/doi/full/10.2105/AJPH.2012.301148> (accessed January 13, 

2025).  And a 2020 study analyzing the association between incarceration and mortality over a 40-

year period found a 13% loss of life expectancy—approximately four to five years—in 

incarcerated individuals by time they reach 45 years of age.  Daza et al., The Consequences of 

Incarceration for Mortality in the United States, 57(2) Demography 577, 591 (Mar 2020), 

available at <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7710643/> (accessed January 13, 

2025).   
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murder to be sentenced as Eads has been; permitting such sentencing “for a less serious offense is 

disproportionate and therefore cruel or unusual.”  Stovall, 510 Mich at 316-317; see also MCL 

769.25a(4)(c). 

Regarding the third Bullock factor, for the same reasons cited in Stovall, the “trend toward 

treating juveniles less harshly than adults and extending Miller beyond just the mandatory LWOP 

context” likewise supports treating juveniles sentenced to a 50-to-75-year term-of-years sentence 

for second-degree murder less harshly than similarly situated adults.  See Stovall, 510 Mich at 318-

319 (collecting cases “extending Miller to sentences that are de facto life sentences or the 

functional equivalent of LWOP”).  As duly noted by the Stovall Court, many jurisdictions favor a 

term-of-years sentence over parolable life sentences for everyone, “not just juveniles.”  Id. at 319.  

That said, none of the jurisdictions referenced in Stovall permitted a term-of-years sentence nearly 

as severe as Eads’s.  See id. at 319-320.  Indeed, of the referenced jurisdictions, the only 

jurisdiction that came close to Eads’s sentence was Tennessee, which provided a maximum 

sentence of 60 years.  See id.; see also Tenn Code Ann 39-13-210 (providing that second-degree 

murder is a Class A felony); Tenn Code Ann 40-35-112 (providing that Class A felonies are subject 

to sentences of 15 to 60 years).  All other referenced jurisdictions had a maximum term-of-years 

sentence that was the same as or shorter than Eads’s minimum of 50 years’ imprisonment.  See 

Stovall, 510 Mich at 319-320.20 

Finally, under the fourth Bullock factor, much of what has already been stated—in this 

opinion and in Stovall—leads to the conclusion that a term of 50 to 75 years’ imprisonment for a 

juvenile offender convicted of second-degree murder does not provide the juvenile “a meaningful 

opportunity to obtain release based on demonstrated maturity and rehabilitation.”  Id. at 320 

(quotation marks and citations omitted).  For juveniles convicted of first-degree murder, “such a 

meaningful opportunity for release is generally available after 60 years,” the default statutory 

maximum for that offense.  Id. at 321.  Just as for a juvenile sentenced to parolable life, Eads’s 

maximum sentence far exceeds that, and “[i]t does not rationally follow that a meaningful 

opportunity for release for a juvenile convicted of second-degree murder could come after a longer 

period of incarceration than the maximum served by a juvenile convicted of first-degree murder.”  

 

                                                 
20 See also, e.g., Ariz Rev Stat Ann 13-710 (providing for a minimum of 10 years and a maximum 

of 29 years for second-degree murder); Ark Code Ann 5-10-103 (providing that second-degree 

murder is a Class A felony) and Ark Code Ann 5-4-401 (providing that the punishment for Class 

A felonies is a determinate sentence of 6 to 30 years); Ga Code Ann 16-5-1 (providing for a 10- to 

30-year sentence for second-degree murder); Iowa Code 707.3 (providing for a 50-year maximum 

sentence for second-degree murder); Md Code, Crim Law 2-204 (providing for a 40-year 

maximum sentence for second-degree murder); Minn Stat 609.19 (providing for a 40-year 

maximum sentence for second-degree murder); New Mex Stat Ann 30-2-1 (providing that second-

degree murder is a second-degree felony resulting in the death of a human being) and New Mex 

Stat Ann 31-18-15(4) (setting the punishment for second-degree felonies at 15 years in prison); Va 

Code 18.2-32 (providing for a minimum sentence of five years and a maximum sentence of 40 

years for second-degree murder); W Va Code 61-2-3 (providing for a 10- to 40-year sentence for 

second-degree murder). 
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Id.  Moreover, “prisoners who receive parolable life sentences are given lower priority when it 

comes to educational and rehabilitative programming,” which are particularly “vital” to juveniles 

“to enhance their growth and rehabilitative potential.”  Id. at 320-321.  The same holds true for 

juveniles, such as Eads, who have been sentenced to a lengthy term-of-years sentence.  For 

instance, “[p]risoners sentenced for a crime committed on or before December 15, 1998” and 

“prisoners with . . . long indeterminate sentences”—of which Eads is both—sit alongside 

“prisoners . . . with life sentences” at the very bottom of the Michigan Department of Corrections’ 

(MDOC) priority list for placement in academic programming.21  Similarly, for placement in 

career-and-technical-education programming, lowest priority is given to those who “are serving a 

life sentence” or who are—as someone like Eads will be until they have nearly reached, if not 

already exceeded, their life expectancy—“more than 24 months to their [Earliest Release Date 

(ERD)/Parole Board Jurisdiction (PBJ)] date.”22  Given the length of his sentence, we cannot 

conclude that Eads stands to receive any more meaningful opportunity to obtain release based on 

demonstrated maturity and rehabilitation than a juvenile sentenced to parolable life.  See Stovall, 

510 Mich at 320-321.  

Overall, we fail to see how Eads’s 50-to-75-year term-of-years sentence for second-degree 

murder could pass muster under the Michigan Constitution’s prohibition against cruel or unusual 

punishment, when the parolable life sentence at issue in Stovall could not.  Accordingly, we 

conclude that Eads’s sentence is unconstitutional and he is entitled to resentencing.23 

 

                                                 
21 MDOC, Policy Directive No. 05.02.112, In re: Education Programs for Prisoners, effective 

April 5, 2021, pp 4-5 available at <https://www.michigan.gov/corrections/-

/media/Project/Websites/corrections/Files/Policy-Directives/PDs-05-Institutional-Placement-

and-Programs/PD-0502-Education-and-Work-Assignments/05-02-112-Education-Programs-for-

Prisoners-effective-04-05-21.pdf?rev=89650e96c4d044efa80499b4cfb6264d> (accessed January 

13, 2025).   

22 Id. at p 7.  The availability of and prioritization for other programming is similarly based upon 

a prisoner’s proximity to their ERD/PBJ date.  See, e.g., id. (providing that, to access certain 

transitional services such as employment-readiness programming, prisoners must be within five 

years of their ERD/PRB date, with priority given to those within six months of that date); see also, 

e.g., MDOC, Policy Directive No. 05.01.100, In re: Prisoner Program Classification, effective 

July 17, 2023, p 1 available at <https://www.michigan.gov/corrections/-

/media/Project/Websites/corrections/Files/Policy-Directives/PDs-05-Institutional-Placement-

and-Programs/PD-0501-Evaluation-Classification-Placement/05-01-100-Prisoner-Program-

Classification-effective-12-02-19.pdf?rev=879b48a1dde84cbdaa13b75157acdb78> (accessed 

January 13, 2025) (providing that prisoner placement into core rehabilitative and educational 

programs shall be prioritized by PBJ date). 

23 The dissent posits that it is incorrect to rely on Bullock and Stovall in analyzing whether Eads’s 

term-of-years sentence is unconstitutionally cruel or unusual.  We fail to see, under the law or 

otherwise, why the considerations outlined in Bullock would properly inform an analysis of the 

cruel or unusual nature of a court’s choice of one legislatively authorized punishment for second-

degree murder—parolable life—but not its choice of another—a term of years of any length.  See 



-14- 

VI.  PROPORTIONAL AND INDIVIDUALIZED SENTENCING  

We also conclude that Eads is entitled to relief on his related but distinct proportionality 

challenge to his sentence.  See, e.g., Bullock, 440 Mich at 34 n 17 (noting that, “although the 

concepts share common roots,” whether a punishment is so disproportionate as to be 

unconstitutionally cruel or unusual is legally distinct from whether it violates “the 

nonconstitutional ‘principle of proportionality’ discussed in People v Milbourn, 435 Mich 630, 

650; 461 NW2d 1 (1990)”).   

For many of the substantive reasons already discussed, a term of 50 to 75 years’ 

imprisonment is disproportionate to Eads and the circumstances surrounding his offense given his 

status as a juvenile at the time that he committed the offense and the inherent, constitutionally 

significant differences between juveniles and adults for purposes of sentencing.  Under the 

principle of proportionality, Eads was entitled to be sentenced in a manner that duly accounted for 

the individualized circumstances of the offender and offense.  See Milbourn, 435 Mich at 651.  

And as Miller and its progeny have now made clear, such circumstances include mitigating 

considerations related to his youth.  See Boykin, 510 Mich at 192 (“Youth matters in sentencing 

decisions involving juvenile offenders, and the trial court is responsible for tailoring a sentence to 

an individual defendant and for giving reasons for imposing each sentence in order to facilitate 

appellate review.”); see also Miller, 567 US at 465, 471, 476 (recognizing that, because “juveniles 

have diminished culpability and greater prospects for reform,” a sentencing court must consider 

“mitigating qualities of youth”).  As explained in Boykin, 510 Mich at 188-189, “because the 

[United States] Supreme Court has held that youth—a circumstance of the offender—matters at 

sentencing, our own caselaw requires that such a relevant offender characteristic must be 

considered at sentencing,” and “[g]iven that youth is a mitigating factor, it will inevitably factor 

into Snow’s four [proportionality] considerations.”  See also id. (explaining the mitigating effects 

of youth and its attendant characteristics on each of the four considerations).   

In light of Miller and its progeny, Eads’s sentence lacks the requisite proportionality.  As 

previously detailed, Eads, despite his juvenile status and all that has now been recognized to come 

with it, received a sentence for second-degree murder that would require him to outlive his life 

 

                                                 

MCL 750.317 (providing that second-degree murder “shall be punished by imprisonment in the 

state prison for life, or any term of years, in the discretion of the court trying the same”).  Nor does 

Bullock’s absence from Boykin suggest otherwise, as Boykin did not purport to analyze whether a 

sentence was unconstitutionally cruel or unusual, but instead—like the challenge addressed next 

in Section VI of this opinion—whether it comported with our state’s nonconstitutional principle 

of proportionality.  Furthermore, while the Bullock factors provide an apt framework for discerning 

the unconstitutionality of Eads’s sentence under Const 1963, art 1, § 16, they are not what make it 

so.  Regardless of whether we are bound by that framework—and regardless, for that matter, of 

whatever our own personal views of Eads’s sentence may be—it remains the case that (1) Stovall 

declared parolable life a categorically unconstitutional punishment for juvenile offenders such as 

Eads, and (2) we cannot find sound reason to deem the punishment Eads received, given its nature 

and severity, permissible under Const 1963, art 1, § 16 when the punishment at issue in Stovall 

was not. 
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expectancy before even becoming eligible for parole and would deny him a meaningful 

opportunity to obtain release based on demonstrated maturity and rehabilitation.  Indeed, the 

sentence is, in purpose and effect, even more severe in some respects than the life-sentence 

alternative that our Supreme Court has now deemed so disproportionate as to be categorically 

unconstitutional for juvenile offenders such as Eads.  See Stovall, 510 Mich at 322.  We cannot 

conclude that such a sentence nonetheless meets our state’s proportionality requirement.   

Furthermore, while a trial court is not obligated to “give a detailed on-the-record 

explanation” regarding each of the Miller factors when imposing its sentence, Boykin, 510 Mich 

at 192, it is clear from the existing record that the court in this case did not consider Eads’s youth 

and its attendant characteristics as potentially mitigating factors.  In justifying its sentence, the 

court described the murder as “the most unprovoked crime” it had ever seen, emphasizing that a 

phrase on a t-shirt “could never be justification for killing anyone.”  The court openly 

acknowledged that Eads’s background and the circumstances of the murder demonstrated that 

Eads was immature and impulsive, lacked discipline and self-restraint, and had been negatively 

influenced by gang members from a young age.  Such observations reflect the very “characteristics 

of youth” that a sentencing court must consider as potentially mitigating the sentencing offense.  

See id. at 188-189; Miller, 567 US at 471-473, 476; see also People v Parks, 510 Mich 225, 250-

251; 987 NW2d 161 (2022) (discussing how young adults, as a matter of cognitive development, 

“are hampered in their ability to make decisions, exercise self-control, appreciate risks or 

consequences, feel fear, and plan ahead”; are “characterized by impulsivity, recklessness, and risk-

taking”; and are “more susceptible to negative outside influences, including peer pressure”).  The 

trial court, however, dismissed the very notion that such characteristics might have a mitigating 

effect and instead considered them as aggravating factors in support of a significant departure 

sentence—an approach plainly contrary to Miller and its progeny.  See Boykin, 510 Mich at 195 

(“[Y]outh is a mitigating factor at sentencing, not an aggravating factor.”); People v Taylor, 510 

Mich 112, 139 n 25; 987 NW2d 132 (2022) (“We caution the trial courts to ensure that the Miller 

factors are not used as aggravators.”).   

Accordingly, Eads’s sentence is invalid for lack of proportionality, and he is entitled to 

resentencing on that basis as well. 

VII.  CONCLUSION 

 For the reasons discussed, Miller and its progeny have rendered Eads’s term-of-years 

sentence invalid under both the Michigan Constitution and our state’s proportionality requirement.  

He is entitled to be resentenced in a manner that comports with this jurisprudence and duly 

accounts for his youth and its attendant characteristics at the time he committed the offense at 

issue.  The trial court’s order denying Eads’s MFRJ is reversed, Eads’s sentence for second-degree 

murder is vacated, and this matter is remanded to the trial court for further proceedings consistent 

with this opinion.  We do not retain jurisdiction. 

/s/ Philip P. Mariani 

/s/ Stephen L. Borrello 
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Before:  MURRAY, P.J., and BORRELLO and MARIANI, JJ. 

 

MURRAY, P.J. (dissenting). 

 The majority opinion concludes that, under People v Stovall, 510 Mich 301; 987 NW2d 85 

(2022), and People v Bullock, 440 Mich 15; 485 NW2d 866 (1992), defendant’s individualized 

sentence to a term of years for his conviction of second-degree murder is unconstitutional as a 

cruel or unusual punishment.1  It then concludes that the sentence is also an unconstitutional cruel 

 

                                                 
1 It is not an efficient use of resources to provide another detailed view as to how our state Supreme 

Court has gone astray from the holding of Miller v Alabama, 567 US 460; 132 S Ct 2455; 183 L 

Ed 2d 407 (2012), to impose new constitutional sentencing requirements on sentencing decisions 

that do not involve mandatory sentences imposing the harshest possible sentence of life without 

the possibility of parole.  I have done so before, People v Jackson, unpublished per curiam opinion 

of the Court of Appeals, issued May 9, 2024 (Docket No. 361540) (MURRAY, J., concurring), as 

have others.  See People v Boykin, 510 Mich 171, 207-224; 987 NW2d 58 (2022) (ZAHRA, joined 

by VIVIANO, JJ., dissenting); People v Parks, 510 Mich 225, 278-300; 987 NW2d 161 (2022) 

(CLEMENT, C.J., joined by ZAHRA and VIVIANO, JJ., dissenting); Stovall, 510 Mich at 360-361 

(ZAHRA, J., joined in large part by CLEMENT, C.J., and VIVIANO, J., dissenting) (“Each of these 

cases, standing alone, represents a significant departure from our jurisprudence in this area of the 

law.  But taken as a whole, a bare majority of this Court (in all of the cases but Boykin) has 

dramatically rewritten the sentencing laws applicable to young people who commit society’s most 

heinous crimes.  Defining crime and fixing punishment is emphatically a legislative task, in that it 

presents profound questions of policy and moral judgment best left for the Legislature to establish, 
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or unusual punishment because it is a disproportionate sentence.  For the reasons explained below, 

the majority incorrectly relies upon Stovall in reviewing defendant’s individualized, term-of-years 

sentence.  Instead, the controlling decision is People v Boykin, 510 Mich 171-178; 987 NW2d 58 

(2022), which requires a sentencing court to consider the circumstances of youth when sentencing 

a juvenile (defined by the Michigan Supreme Court as 18 or younger, at least for now) convicted 

of second-degree murder.  And here the record shows that the trial court did consider defendant’s 

age, his poor upbringing and childhood, and other appropriate factors as required under People v 

Snow, 386 Mich 586; 194 NW2d 314 (1972).  Thus, defendant’s sentence is constitutionally sound, 

and should be affirmed. 

I.  BULLOCK DOES NOT APPLY 

The majority’s first conclusion is that under the four Bullock factors the 50 to 75-year 

sentence is unconstitutionally cruel or unusual.  But Bullock, Stovall, People v Parks, 510 Mich 

225, 232; 987 NW2d 161 (2022), and other cases all addressed statutorily prescribed sentences, 

most of which were mandatory.  They were not reviewing an individualized, term-of-years 

sentence.  Bullock, for example, addressed a challenge to the mandatory sentence of life without 

parole for possessing 650 grams or more of cocaine, see Bullock, 440 Mich at 21, while People v 

Lorentzen, 387 Mich 167, 170-171; 194 NW2d 827 (1972), upon which much of Bullock is 

premised, addressed a mandatory minimum of 20 years for possession of any amount of marijuana.  

Stovall, 510 Mich at 307-308, addressed the maximum statutory punishment for second-degree 

murder (as to those under 19) of life with the possibility of parole, while Parks addressed a 

challenge to mandatory life without parole for those under 18 convicted of first-degree murder, 

Parks, 510 Mich at 232.   

In each of these decisions the Court applied the four-part Bullock/Lorentzen test to 

determine whether the specific statutory punishment was cruel or unusual under Article 1, § 16 of 

the Michigan Constitution.  And, when looking at that four-part test, it seems evident that it is 

geared to testing the constitutionality of a specific, mandated statutory punishment, as it requires 

the reviewing court to compare the sentence mandated by the Legislature for the crime at issue 

with other statutory penalties in this state and across the nation.  See Bullock, 440 Mich at 33-

34 (requiring courts to consider, inter alia, the penalty imposed for the offense compared to 

penalties imposed on other offenders in the same jurisdiction, and the penalty imposed for the 

offense in Michigan compared to the penalty imposed for the same offense in other states). 

In applying that test, it is simply a matter of legal research to determine what the statutory 

punishment is for similar crimes here, and for the same offense in other states.  A comparison is 

then made between what the Michigan Legislature deemed an appropriate sentence, and what other 

state legislative bodies have imposed for the same crime.  But when a sentence is individualized, 

that comparison cannot be made by simply examining what other statutes in this or other states 

require, as an individualized, term-of-years sentence (particularly when not subject to a maximum 

 

                                                 

not for a slim majority of this Court to prescribe by judicial fiat.”); People v Abbatoy (“Abbatoy 

I”), unpublished per curiam opinion of the Court of Appeals, issued August 18, 2022 (Docket No. 

357766) (BOONSTRA, J., concurring).   
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cap) is based upon the defendant’s background, the facts and circumstances of the crime, and other 

relevant criteria considered in tailoring a proportionate sentence.  In other words, individual, term-

of-years sentences are not subject to comparison with mandatory statutory sentences when the 

underlying basis for those sentences is the particular and varying facts of the case. 

Perhaps that is why, in the only recent challenge under Parks to a term of years sentence, 

the Court did not employ the Bullock/Lorentzen test, but instead held that to be constitutional, and 

consistent with the proportionality factors articulated in Snow and People v Milbourn, 435 Mich 

630, 659-661; 461 NW2d 1 (1990), the attributes of youth of an offender under the age of 19 must 

be considered in rendering the individualized sentence.  As the Boykin Court held, 510 Mich at 

188-189: 

 Our sentencing caselaw focuses on the principle of proportionality, which 

requires sentences imposed “to be proportionate to the seriousness of the 

circumstances surrounding the offense and the offender.”  Milbourn, 435 Mich at 

636 (emphasis added).  Accordingly, because the Supreme Court has held that 

youth—a circumstance of the offender—matters at sentencing, our own caselaw 

requires that such a relevant offender characteristic must be considered at 

sentencing.  In Snow, this Court decided the legality of a sentence that was made 

harsher because the defendant decided to face trial rather than plead guilty.  In 

holding that the defendant was entitled to resentencing because the record was 

silent about why the defendant’s sentence departed from the ordinary minimum 

sentence, this Court expressed the importance of four basic sentencing 

considerations.  Snow, 386 Mich at 592, 594.  Those four considerations are: (1) 

“reformation of the offender”; (2) “protection of society”; (3) “disciplining of the 

wrongdoer”; and (4) “deterrence of others from committing like offenses.”  Id. at 

592. 

 Youth affects these considerations.  For example, since “a greater 

possibility exists that a minor’s character deficiencies will be reformed,” the 

mitigating qualities of youth necessarily transform the analysis of the first Snow 

criterion.  Roper [v Simmons], 543 US [551,] 570[; 987 NW2d 58 (2022)].  Without 

considering the mitigating factors of youth, then, a sentence cannot adequately 

address the reformation of the offender.  Next, because youth have a “heightened 

capacity for change” relative to adults, the needs for protecting society should be 

given individualized consideration, which necessarily considers the way youth 

affects the defendant’s ability to change.  Miller, 567 US at 479; see also Jones [v 

Mississippi], 593 US [98, 145] n 7[;141 S Ct 1307; 209 L Ed 2d 390 (2021)] 

(Sotomayor, J., dissenting) (explaining that “[t]he Eighth Amendment requires that 

sentencers (and reviewing courts) not presume that most juveniles will forever 

remain the ‘murderers’ they once were”) (citation and comma omitted).  In 

addition, because it is “less supportable to conclude that even a heinous crime 

committed by a juvenile is evidence of irretrievably depraved character,” Snow’s 

focus on discipline of the wrongdoer must be viewed differently under the lens of 

youth.  See Roper, 543 US at 570.  “Nor can deterrence do the work in this context, 

because ‘ “the same characteristics that render juveniles less culpable than adults” 

’ . . . make them less likely to consider potential punishment.”  Miller, 567 US at 
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472, quoting Graham [v Florida], 560 US [48,] 72[; 130 S Ct 2011; 176 L Ed 2d 

825 (2010)], quoting Roper, 543 US at 71.  Given that youth is a mitigating factor, 

it will inevitably factor into Snow’s four considerations. 

See also People v Cash, 419 Mich 230, 246 n 14; 351 NW2d 822 (1984) (“[S]ome mitigating 

factors which a trial judge may take into consideration in imposing a sentence are the relative ages 

and relationship of the parties involved.  We note that a more sympathetic sentencing situation 

would have been presented than in the case at bar had a 17-year-old defendant been prosecuted for 

relations with his almost 16-year-old girlfriend.”); People v Wines, 323 Mich App 343, 351-352; 

916 NW2d 855 (2018), rev’d in part on other grounds 506 Mich 954 (2020).  

 For these reasons, a Bullock/Lorentzen analysis of defendant’s individualized, term-of-

years sentence is not legally appropriate.  Instead, as the Boykin Court instructed, the question to 

decide is whether the trial court considered defendant’s attributes of youth (and other Snow factors) 

when imposing this individualized, term-of-years sentence.  And in undertaking that task, the 

record compels the conclusion that defendant’s sentence is constitutionally sound. 

II.  DEFENDANT’S YOUTH WAS CONSIDERED AT SENTENCING   

Even with the broad extension of Miller v Alabama, 567 US 460; 132 S Ct 2455; 183 L Ed 

2d 407 (2012) and its progeny in Boykin, in rendering this second-degree murder term of years 

sentence, the trial court unequivocally considered defendant’s age and “attributes of youth” when 

sentencing him in 1993.2  Because the sentence was imposed only after considering defendant’s 

age, upbringing, and other similar characteristics, and because (as we held in the prior appeal) the 

sentence was proportionate to the seriousness of the crime and the offender, the sentence was not 

unconstitutional under Boykin.3  

Recently, in People v Copeland, ___ Mich App ___, ___; ___ NW3d ___ (2024) (Docket 

No. 363925), the Court outlined the individualized sentencing that a trial court must engage in 

when sentencing a defendant under the age of 19:   

 In [Boykin, 510 Mich at 189], our Supreme Court held that when sentencing 

a juvenile defendant to a term-of-years sentence under MCL 769.25a, the 

sentencing court must still consider the defendant’s youth and treat it as a mitigating 

factor.  The Court explained that the touchstone of any sentencing decision is 

proportionality, which looks to the circumstances of the offense and the background 

of the offender.  Id. at 188.  Since a defendant’s youth is part of a juvenile 

 

                                                 
2 The judicial sentencing guidelines applied when defendant was sentenced, see MCL 769.34 and 

People v Reynolds, 240 Mich App 250, 253-254; 611 NW2d 316 (2000), and those guidelines 

required the trial court to explain why a sentence deviated above or below the recommended range, 

which the trial court recognized during sentencing, People v Kowalski, 236 Mich App 470, 473; 

601 NW2d 122 (1999). 

3 This analysis assumes that Boykin is not limited to sentences imposed under MCL 769.25 or 

MCL 769.25a.  See People v Eads, 512 Mich 918 (VIVIANO, J., joined by ZAHRA, J., dissenting). 
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defendant’s background, courts must consider the characteristics of youth before 

sentencing a juvenile defendant in order for the resulting sentence to be 

proportionate.  Id. 

 In practical terms, this means that courts should consider a defendant’s 

youth as part of the “four basic sentencing considerations” first identified in People 

v Snow, 386 Mich 586; 194 NW2d 314 (1972), which courts must always bear in 

mind before imposing a sentence.  Boykin, 510 Mich at 188-189.  Those 

considerations are “(1) ‘reformation of the offender’; (2) ‘protection of society’; (3) 

‘disciplining of the wrongdoer’; and (4) ‘deterrence of others from committing like 

offenses.’ ”  Id. at 188, quoting Snow, 386 Mich at 592.  “Youth affects these 

considerations,” Boykin explained, such that youth “will inevitably factor into 

Snow’s four considerations.”  Boykin, 510 Mich at 188-189. 

 But Boykin rejected the idea that trial courts sentencing juvenile defendants 

are required to articulate “specific factors on the record.”  Id. at 192.  Boykin instead 

recognized the general rule that sentencing courts in Michigan must justify an 

imposed sentence in a manner sufficient to facilitate appellate review, and held that 

this was the same standard that applied to courts sentencing juvenile defendants.  

Id.  “[N]ever before have we imposed a requirement that a sentencing court give a 

detailed on-the-record explanation of one or more specific factors, and we do not 

impose such a requirement here.”  Id. 

 Along similar lines, Boykin reiterated that courts are required to “consider[ 

] the mitigating qualities of youth within Snow’s sentencing criteria,” but said that 

this “stops short of requiring trial courts to articulate a basis on the record to explain 

how youth affected the sentence imposed.”  Id. at 193.  A trial court sentencing a 

juvenile defendant will necessarily consider the defendant’s youth and treat it as a 

mitigating factor, Boykin reasoned, because no “ ‘meaningful daylight exists 

between (i) a sentencer’s discretion to consider youth, and (ii) the sentencer’s actual 

consideration of youth,’ ” so “ ‘it would be all but impossible for a sentence to avoid 

considering that mitigating factor.’ ”  Id. quoting Jones v Mississippi, 593 US 98, 

114; 141 S Ct 1307; 209 L Ed 2d 390 (2021). 

 Boykin accordingly held that trial courts sentencing juvenile defendants are 

required to consider a defendant’s youth and treat it as a mitigating factor, but “this 

consideration need not be articulated on the record.”  Boykin, 510 Mich at 193-194.  

“[T]here is no authority that imposes a higher standard of articulation regarding 

youth beyond our general requirement that a trial court must adequately explain its 

sentence on the record in order to facilitate appellate review.”  Id. at 194.  

[Copeland, ___ Mich App at ___; slip op at 3-4.] 

As Copeland made clear, to be constitutional under the Michigan constitution, Boykin held that a 

discretionary term of years sentence (remember, Miller only dealt with mandatory life without 

parole sentences, and nothing more) for first-degree murder must include a consideration of the 

18-year-old or less defendant’s attributes of youth.   
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The majority recognizes that the trial court did consider the attributes of defendant’s youth 

at the time of sentencing, but it holds that the trial court did not consider those attributes as 

mitigating factors.  As explained below, the record simply does not support that conclusion. 

We review for an abuse of discretion whether a trial court properly imposed a sentence that 

was proportionate to the offender and offense, People v Steanhouse, 500 Mich 453, 459-460; 902 

NW2d 327 (2017), and in doing so we must be mindful that “[a]t its core, an abuse of discretion 

standard acknowledges that there will be circumstances in which there will be no single correct 

outcome; rather, there will be more than one reasonable and principled outcome,” People v 

Babcock, 469 Mich 247, 269; 666 NW2d 231 (2003).  Just because two (or four, depending on the 

court) appellate judges would not have imposed the same sentence does not necessarily render the 

sentence an abuse of discretion.  Dep’t of Transportation v Randolph, 461 Mich 757, 768; 610 

NW2d 893 (2000) (an abuse of discretion involves more than differing opinions).   

Although an unusually excessive sentence is forbidden by Article 1, § 16 of the Michigan 

Constitution, Parks, 510 Mich at 241, because “our Constitution requires that sentencing decisions 

be proportional,” id., a proportionate sentence is not an unconstitutional cruel or unusual 

punishment, People v Powell, 278 Mich App 318, 323; 750 NW2d 607 (2008).  Again, the relevant 

Snow factors are: “(1) ‘reformation of the offender’; (2) ‘protection of society’; (3) ‘disciplining 

of the wrongdoer’; and (4) ‘deterrence of others from committing like offenses.’ ”  Boykin, 510 

Mich at 188, quoting Snow, 386 Mich at 592. 

In considering these factors, “a trial court has been given broad discretion, within limits fixed by 

law, to tailor a sentence to the circumstances of each case and each offender in an effort to balance 

society’s need for protection against its interest in rehabilitation of the offender.”  People v Sabin 

(On Second Remand), 242 Mich App 656, 661; 620 NW2d 19 (2000).  

Here the trial court was presented with a wealth of information about defendant and the 

crime he committed.  The court reviewed a presentence investigation report, a victim’s impact 

statement, and reports from several psychologists and experts that analyzed defendant, including 

his background, his chances for rehabilitation, and his difficult upbringing.  The court also 

addressed deterrence, which was particularly relevant given defendant’s gang membership and its 

prevalence during trial (both in the evidence, and with allegations of witness tampering).  In other 

words, the court considered all of the Snow factors. 

As to defendant’s age, during the sentencing hearing defense counsel pressed upon the 

circuit court the young age and terrible circumstances that defendant experienced dating back to 

pre-adolescence:  

Mr. Barney [defense counsel]: Just in brief response, your Honor, based on my 

interaction with this Defendant, I’d have to agree with -- I mean, with the writer of 

-- who would indicate that this young man is a kid for all practical purposes, even 

though he’s had to survive on the street since he’s 11 years old virtually with no 

adult supervision, and fend for himself. 

*   *   * 
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Mr. Barney: Your Honor, I’ve had a chance to read this.  I couldn’t agree with the 

assessment more.  I mean, this -- this writer hits the nail on the head.  He shows 

that my client at 11 years old was subjected to an extremely traumatic event, the 

death of his father, that there was absolutely no treatment whatsoever given to this 

young man as a result of the depression and all that he experienced, and in fact, 

that it says is that he was turned out onto the streets, and he had to fend for himself, 

that he’s showed manic depressive behavior, and the fact that he was a daily abuser 

of alcohol and marijuana indicates that, your Honor, that there was – that there 

was absolutely no guidance or moral compass that was provided to this Defendant 

as a result of his familiar problems, your Honor. 

 However, your Honor, I would indicate that the presence of Mr. Brown here 

and my discussions with the Defendant, and not only Mr. Brown but other males 

who have had access to Defendant at the youth home suggest what this writer seems 

to suggest, that in the appropriate environment that this young man, one, can learn, 

that he can develop the kind of social skills that will alleviate the antisocial 

behavior that he’s expressed, especially with respect to his gang activity, and that 

in sentencing this young man the Court should consider the extreme traumatic 

effects.  And I – 

 Soon after, defendant had the opportunity to address the court, and in doing so he reiterated 

the difficult circumstances he experienced since age 11, leading to the murder he committed at age 

16:  

Mr. Eads: I have lived on my own since I was 11 years old.  I’m just 17 years old 

now, so what type of mature decisions could I have made at the time when I left 

placement? 

With all that information available and digested, the court provided a detailed explanation 

for why a 50 to 75-year sentence was proportionate to defendant and the crime he committed: 

The Court: Well, I’ve read all the reports on this, and I apologize that you didn’t 

get that one report. […]  But I read it, and [Donald M. Haytch, M.S. is] the one 

person who recommended placement in a juvenile facility.  But he’s a person who 

speaks only from theory, Mr. Barney.  All these people who have actually dealt 

with Mr. Eads have said that he has exhausted the facilities available in juvenile 

placement, and that he is a disruptive influence on all the other people, and in fact 

in one of the facilities, he organized a gang, The Force, and physically assaulted 

other people who were inmates in those facilities.  And I have to say this, Mr. 

Barney.  I’ve been a judge for 17 years.  I have never departed from the sentencing 

guidelines since they have been instituted, but I am going to depart from them in 

this case.  If there was ever a crime that had no provocation at all to be committed, 

it’s your client’s.  I don’t care if the man wore a T-shirt that said ‘Kill All Latin 

Counts’ or ‘Kill James Gregory Eads.’ Shirts and words do not kill.  He was driving 

by in a car.  All he had to do was keep going.  He didn’t have to stop and do 

anything.  
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So—and I do not accept the philosophy that a person is— people commit crimes 

because of their environment.  Many people who come from the same environment 

of Mr. Eads, the majority of them have remained law abiding citizens.  That’s not 

true.  All gangs are a tremendous evil in this society, especially in the area where 

he lives.  In this case, I had to have one witness who was held in custody because 

of threats from gang members.  We had another one we had to issue a warrant for 

their arrest because of threats from gang members.  From the trial, we had at least 

two people.  So, that influence is just tremendous in this area, and I think it's 

important for Mr. Eads and all members of gangs to realize that society does not 

tolerate that.  The only rules that society tolerates are the rules that society creates, 

not the rules of some organization like a gang with special interests to enhance and 

promote their own membership.  And so, I find first of all there’s nothing that a 

juvenile facility could do for him.  First of all, I don’t think he’d be there for 19 days 

let alone for 19—until he’s age 19.  Every opportunity he had being put in the 

juvenile facility, he didn’t accept any help from that facility whatsoever.  He would 

either truant himself or not participate in the classes, and would not avail himself 

of the help that was available to him, and this crime would have been avoided if he 

had done that. So, in this Court’s view, there’s nothing—he’s exhausted anything 

that the juveni le facilities can give him.  He would be disruptive to any juvenile 

facility, and in my opinion they would be unable to maintain him there even if he 

were sentenced as a juvenile.  So, the decision of this Court—and as I say, I consider 

this to be the most unprovoked crime I’ve ever had in my 17 years as a judge.  

There’s no provocation, there’s no reason to have killed this person.  Because 

they’re wearing a shirt?  

How could you kill someone because they were wearing a shirt that is of a group 

that you dislike?  I don’t care what that shirt said.  It could never be justification for 

killing anyone— […]  So, I find first of all that he should be sentenced as an adult.  

Anyone who had dealt with him practically, has experienced dealing with him, says 

he should be sentenced as an adult.  The only person contrary to that is a person 

who talked to him for a short period of time, and theoretically comes to a conclusion 

that I find completely unjustified by the practical experience of everyone who had 

dealt with him.  And maybe your client can be rehabilitated, but I think it takes a 

long time for close supervision and training and demonstration—a long period of 

time, not just words—a long period of time under close supervision to develop the 

discipline and skills and self restraint that’s needed in a civilized society like ours, 

and so other people also in the community who are gang members or think that—

that there’s any future or any benefit from gang membership will be dissuaded of 

it, and even [the victim’s mother] said that she has been threatened because of her 

position of wanting Mr. Eads to be punished for what he did, and there’s no doubt 

he committed the murder, and no doubt that he had no justification. 

 In defendant’s original appeal of the trial court’s sentence, he argued that his above-

guidelines sentence was disproportionate in light of his age and circumstances.  We rejected that 

argument, holding that the trial court adequately explained the basis for the sentence, and the length 

of that sentence: 
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 We find no merit in defendant’s arguments concerning the trial court’s 

reasons for exceeding the guidelines’ minimum sentence range for the second-

degree murder conviction.  Defendant was a member of a gang called “The Latin 

Counts”.  The court’s reasons for departure included: that the attack resulting in the 

victim’s death was unprovoked; defendant’s gang activities; defendant’s 

exhaustion of any rehabilitative services the juvenile facilities had to offer; 

defendant’s disruptive influence while in the juvenile facilities, including 

organizing a new gang while in one of the facilities and physically assaulting other 

inmates in those facilities; the need for a long period of rehabilitation under close 

supervision, and the need to deter others from becoming involved in gang 

memberships.  While the trial court stated as one of its reasons for departure the 

actions of gang members towards witnesses, it was but one reason of many given 

for an upward departure from the sentencing guidelines.   

 The court also noted that the defendant had a life expectancy of 53.11 years, 

and that defendant’s sentence should not afford him with a chance for parole until 

defendant reaches an age “where he would not be a danger to society”.  We find 

these reasons sufficient to depart upward from the sentencing guidelines’ range.  

[People v Eads, unpublished per curiam opinion of the Court of Appeals, decided 

November 9, 1994 (Docket No. 160735), p 1.] 

This record evidences the fact that the trial court was presented at sentencing with facts 

and arguments about defendant’s age, which included his homelessness and gang affiliation when 

he was 11 years old, as well as his tenure at myriad juvenile facilities.  And, this Court upheld the 

departure sentence because the court provided a plethora of reasons in support of the upward 

departure.  Thus, there can be no question but that defendant’s age was considered at sentencing, 

a fact that, as mentioned, the majority does not discount.4  

Instead, the majority concludes that the court did not consider defendant’s age as a 

mitigating factor in sentencing him.  But neither Michigan nor federal law requires that a court 

place it’s age-based considerations on the record.  Boykin quoted Jones, 593 US at 108-109, for 

this very point: 

[A]n on-the-record sentencing explanation is not necessary to ensure that a 

sentencer considers a defendant’s youth.  Jones’s argument to the contrary rests on 

the assumption that meaningful daylight exists between (i) a sentencer’s discretion 

to consider youth, and (ii) the sentencer’s actual consideration of youth.  But if the 

sentencer has discretion to consider the defendant’s youth, the sentencer necessarily 

will consider the defendant’s youth, especially if defense counsel advances an 

argument based on the defendant’s youth.  Faced with a convicted murderer who 

was under 18 at the time of the offense and with defense arguments focused on the 

defendant’s youth, it would be all but impossible for a sentencer to avoid 

 

                                                 
4 In fact, one reason why defendant’s age was addressed was because the court also had to 

determine whether, because of defendant’s age, he should be sentenced as an adult. 
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considering that mitigating factor.  [Boykin, 510 Mich at 193, quoting Jones, 593 

US at 114 (alteration in original).] 

Thus, the trial court does not have to articulate findings on the record regarding the extent 

of how these age-based considerations mitigated the sentence.  Under Boykin and Jones, it is 

enough that defendant presented arguments and evidence regarding how young he was when he 

started using illegal drugs, left his home, joined a gang, and the other circumstances he experienced 

while a youth, prior to the crime.  After considering that evidence, the court handed down the 

sentence it was permitted to impose, and that sentence was upheld on appeal.  That was not 

constitutional error.  All that Boykin requires is that the court take the mitigating circumstances of 

age into consideration (without having to state any findings on the record), and this record shows 

that the court did just that.  Without a requirement to state how mitigating defendant’s age was, 

and without an explanation about that on the record, it is unclear how the majority can determine 

that the court did not consider defendant’s age a mitigating factor.  Likely it is the majority’s 

displeasure with the length of the sentence, but how do we know that the trial court would have 

imposed a longer sentence had defendant not been 17 years old?  We don’t, and because both 

Boykin and Jones explicitly state that a court “considers” the defendant’s age when evidence is 

presented on it, the court satisfied its obligation and we can speculate no further.5 

In People v Adams, 430 Mich 679, 686; 425 NW2d 437 (1988), the Court set forth the 

general obligations of a trial court in handing down a proportionate sentence: 

 The Legislature has determined that the appropriate approach to sentencing 

is the individualization of a sentence to a given offender.  MCL 769.8.  To achieve 

this objective, a sentencing judge is afforded “wide discretion in the sources and 

types of evidence used to assist him in determining the kind and extent of 

punishment to be imposed within limits fixed by law.”  Williams v New York, 337 

US 241, 246; 69 S Ct 1079; 93 L Ed 1337 (1949).  “Highly relevant—if not 

essential—to his selection of an appropriate sentence is the possession of the fullest 

information possible concerning the defendant’s life and characteristics.”  Id., p 

247. 

When imposing defendant’s sentence, the trial court complied with Milbourn, Snow, and in the 

end Boykin, and rendered an individualized sentence that took into consideration defendant’s youth 

and circumstances, as well as the crime committed, deterrence, and defendant’s chance of 

rehabilitation.   

 

                                                 
5 Additionally, it seems only logical that the age of a juvenile defendant would never be anything 

but mitigating.  It would be rare indeed if a sentencing court took the position that a young 

defendant “should have known better” than to commit the crime, as these defendants normally 

have few life experiences.  Age, at least in a common-sense manner, would only be considered an 

aggravating factor with an older, more mature defendant who indeed should have known better. 
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 It may be that some jurists would not have given defendant such a long6 sentence, and 

perhaps some others would have given a longer one.  But none of that should matter, as the 

governing standard of review is an abuse of discretion, and under that standard we cannot vacate 

a sentence merely because our views are different than that of the trial court.  After all, appellate 

judges are divorced from the trial and its mannerisms; we do not see and hear the witnesses, and 

we do not look into the eyes of the defendant or the victim’s family at sentencing, where the 

sentencing court can see if a defendant is remorseful and is capable of rehabilitation.  See People 

v Babcock, 469 Mich at 268 (“It is clear that the Legislature has imposed on 

the trial court the responsibility of making difficult decisions concerning criminal sentencing, 

largely on the basis of what has taken place in its direct observation.”).   

The Michigan Supreme Court’s current cruel or unusual punishment jurisprudence is quite 

subjective, offering judges the opportunity to set aside sentences that are deemed on appeal to be 

too severe.  Former Justice Dorothy Comstock Riley noted her concerns about courts applying a 

subjective constitutional test to overturn a sentence that does not square with the notions of justice 

of a majority of the judges reviewing the sentence: 

  Thus, I write separately to express my concern that, from this day forward, 

the citizens of the State of Michigan may rightfully conclude that 

“[w]hat the Court means is that a sentence is unconstitutional if it is 

more severe than five Justices [or in this case four] think 

appropriate.”  [Bullock, 440 Mich at 47 (RILEY, J., dissenting in 

part), quoting Solem v Helm, 463 US 277, 305; 103 S Ct 3001; 77 L 

Ed 2d 637 (1983) (BURGER, C.J., dissenting).] 

It may well be that Justice Riley’s concerns have come to fruition.  Defendant’s sentence should 

be affirmed. 

/s/ Christopher M. Murray 

 

 

                                                 
6 The majority’s conclusion that defendant was in essence given a “de facto” life sentence is 

inconsistent with binding authority, as we previously rejected this same argument for a defendant 

who was 31 and given a sentence of 50 to 75 years for assault with intent to murder.  See People 

v Johnson, 187 Mich App 621, 631; 468 NW2d 307 (1991) (“Defendant’s argument that the fifty- 

to seventy-five-year sentence for the conviction of assault with intent to murder exceeds his life 

expectancy is without merit.  Defendant was thirty-one years old at the time of sentencing.  We 

conclude that it is reasonably possible for defendant to serve his minimum sentence”). 
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