THE WORST OF BOTH WORLDS:

THE RISE AND IMPACT OF YOUTHFUL
OFFENDER LAWS

Youthful offender laws corrupt the intended purpose of the juvenile court system and expose
children to the harms of the criminal legal system outside of traditional transfer mechanisms.! By
enabling juvenile court judges to impose criminal sentences, youthful offender laws subject children
to criminal proceedings and punishments under the guise of the more protective and rehabilitative
juvenile court.?

At the turn of the twentieth century, juvenile courts were specifically designed to
treat children as different from adults.® Children were not to be punished but rather
rehabilitated and nurtured. Until the 1960s, these courts lacked formality and denied children
procedural safeguards. Following a series of United States Supreme Court cases in the latter half of
the twentieth century, juvenile courts across the country began to resemble adult criminal courts
by extending constitutional protections not otherwise afforded to children, such as the right to
counsel and the right to confront and cross-examine witnesses.* Twenty-five years later, amid
widespread panic about youth crime in the “super-predator” era, legislatures made it easier to
prosecute children in adult court through traditional transfer mechanisms and expanded the
sentencing authority of juvenile court judges with youthful offender laws.®
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What Are Youthful Offender Laws?

Generally, youthful offender laws take one of two forms. First, they can apply to children
transferred to adult criminal court through traditional transfer or waiver mechanisms. In
this form, children prosecuted as adults may receive a youthful offender designation, and
with that, a criminal blended sentence® or a more lenient adult sentence, such as a shorter
probation period or term of imprisonment.” Youthful offender status may also come with
specific legal protections, including replacing an adult conviction with a youthful offender
finding® and keeping records confidential.® In Alabama, for example, a person under the age
of 21 charged in adult court with an offense that “involves moral turpitude” or is subject to
a sentence of at least one year incarceration may be tried as a youthful offender.’® Alabama’s
youthful offender statute, which dates back to the 1970s, “is intended to extricate persons below
twenty-one years of age from the harshness of criminal prosecution and conviction. It is designed
to provide them with the benefits of an informal, confidential, rehabilitative system.”*! To that end,
under the state’s Youthful Offender Act, the court must impose an alternative sentence, such as a
suspended sentence or probation for a maximum of three years.!?

Second, youth designated as youthful offenders may also remain under juvenile court jurisdiction.
Here, a case may proceed in juvenile court with adult procedural protections, like the right to a
jury trial.’* The court may impose a juvenile blended sentence—a juvenile disposition, an adult
sentence, or both.

Youthful offender laws transformed the juvenile system into a quasi-adult criminal court by
“increas[ing] the sentencing authority and punishment capacities of juvenile courts.”** In adult
criminal court, youthful offender laws enable judges to impose a more lenient sentence on a child
than they would receive under more traditional transfer mechanisms.*® However, in juvenile
court, youthful offender laws provide judges with the authority to impose an adult sentence on a
child who has not been transferred to adult criminal court.




In the early 1990s, Minnesota enacted a first-of-its-kind statute expanding the sentencing
authority of juvenile judges and exposing children to adult punishments.'® The state
created “a new legal category of juvenile” known as the Extended Jurisdiction Juvenile (EJJ), which
functions similarly to a youthful offender designation.!” The creation of this new category directly
responded to concerns that the state’s juvenile system “need[ed] additional tools to adequately
respond to the growing percentage of older juvenile offenders that commit serious crimes.”*® In
its 1994 report, the Minnesota Supreme Court Advisory Task Force on the Juvenile Justice System
acknowledged that the juvenile court for EJJ youth would “not differ fundamentally from an adult
criminal court,” andthus allyouthinthat category would receive the same due processrights as adults
in criminal court, including the right to a jury trial.!® Unlike youth adjudicated in juvenile court, youth
who receive EJJ designation receive a juvenile-inclusive blended sentence—a juvenile disposition
and a suspended adult sentence. The purpose of establishing this quasi-adult category in juvenile
court was to provide the child “one last chance at success in the juvenile justice system, with the
threat of adult actions as an incentive not to re-offend.”? By giving juvenile court judges the ability
to impose a blended sentence, Minnesota took a significant step in altering the original function of
the juvenile court and in creating a “back-door” to transfer.

Following Minnesota’s lead, states across the country enacted similar laws. By 1999, ten states
had expanded the authority of juvenile court judges to impose adult sentences on youth with a
specific legal status designation, specifically “youthful offender” or “extended jurisdiction
juvenile.”?! For example, in 1993 New Mexico?? established a category of youthful offender as a child
adjudicated in juvenile court who has attained at least 14 years of age and is subject to juvenile
or adult sanctions for a felony offense.?®* Children designated as youthful offenders are subject
to a specific form of blended sentencing called juvenile-exclusive blended sentencing, where the
juvenile court may impose either a juvenile disposition or an adult sentence (neither
suspended).?* The intention in enacting new categories of young offenders was “to up the ante for
those youngsters charged with violent offenses, and especially for those with persistent
offending patterns.”?®

Similarly, Massachusetts enacted youthful offender sentencing provisions in the mid-1990s in
“response to societal concerns about violent crimes committed by juveniles” and “to reduce or
eliminate certain protections previously available to all juvenile offenders.”?® Although youthful
offender cases proceed in juvenile court, their treatment is more akin to criminal court prosecution
than juvenile adjudications. The Supreme Judicial Court has recognized as much:

Although youthful offenders are proceeded against in Juvenile Court, their treatment
may, in other respects, resemble that of adult offenders: their court proceedings are
not shielded from public inspection; they are eligible for enhanced penalties, including
any adult sentence provided by law; and they can be confined in an adult house of
correction or state prison.?’

Massachusetts juvenile court judges impose a juvenile-contiguous blended sentence—the child
receives a juvenile disposition but if the disposition exceeds the age of juvenile court jurisdiction, the
child is transferred to adult court to serve the remainder of their sentence.?®




How Youthful Offender Laws Harm Children

In allowing juvenile court judges to impose adult sanctions, youthful offender laws operate as
“back-door” transfer mechanisms.? Transfer laws, which permit or require the prosecution of
children in adult criminal court, outright deny children the purported rehabilitative services of the
juvenile court system and expose them to lasting harms, including lengthy and often excessive
adult sentences, overuse of solitary confinement, and higher risk of physical and sexual assault in
adult facilities. In bypassing transfer mechanisms, youthful offender laws compound these harms.

States enacted youthful offender laws as an alternative to transfer with detrimental effects through
blended sentencing.?® Beginning in the 1990s with the first youthful offender laws, “[jludges
imposed blended sentences on younger, less serious, offenders whom they previously handled as
delinquents, subsequently revoked their probation primarily for technical violations, and doubled
the number of youths sent to prison.”3! Rather than mitigate the harmful effects of transfer, youthful
offender laws and blended sentencing have accomplished the opposite. As the Office of Juvenile
Justice and Delinquency Prevention has flagged:

Because juvenile blended sentencing thresholds are actually lower than transfer
thresholds in most states, there is a possibility that such laws, instead of providing a
mitigating alternative to transfer, are instead being used for an “in-between” category
of cases that would not otherwise have been transferred at all.??

Scholars have also suggested that blending sentencing may have a “net-widening effect,”
which “occurs when prosecutors and judges . . . draw the pool of offenders sentenced to the
‘alternative’ not from those whom they otherwise would have sentenced to prison, but from those
who otherwise would have received a less restrictive punishment.”®® The result is an increase in the
number of children subject to adult punishments.

Youthful offender laws and similar legal status designations for children in juvenile court, such
as extended jurisdiction juvenile, expanded the authority of juvenile court judges to impose adult
sanctions, further blurring the historically distinctive aims of the juvenile and criminal legal systems.
These statutes persist as a relic of a developmentally inappropriate and racist response to concerns
about youth crime. Policymakers should question the purpose and efficacy of youthful offender
laws and take steps to reverse decades of misguided laws and policies that deny children their
childhood and futures.
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