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Youth justice advocates, including lawyers, organizers, and other youth and adult movement  
builders, want to replace the current damaging, discriminatory, and ineffective juvenile and criminal 
legal systems1 with better approaches. We envision approaches that support children, help them 
flourish, and contribute to a safe, equitable, and healthy community. How do we do it? And what 
role can the law – with its history of and ongoing role in racial oppression – play in realizing our 
shared goals?

This publication suggests that lawyers must work hand in hand with leaders in the field with 
direct experience in juvenile or criminal court — those who have appeared as defendants,  
witnesses, or survivors or who have been incarcerated or had family members incarcerated.  
People with these lived experiences know better than anyone where it falls short, and what not to 
do. These leaders have also begun creating something new – a system that works by building, not 
destroying. Even as other institutions falter, this community - centered work creates cause for hope.

The current system’s problems are deeply rooted in its history. Despite a valid goal of  
treating children differently from adults, the U.S. youth “justice” system carries with it the  
imprint of cruel and discriminatory practices that date back to slavery and have been  
reinforced decade after decade.2 The juvenile legal system purports to offer  
rehabilitation and support adolescent development. The constitution establishes unique  
procedural protections for youth. Ultimately, however, both systems disproportionately pull Black,  
Indigenous, and Latine young people and other youth of color, as well as LGBTQIA+ youth, young 
people with disabilities, and youth living in poverty from their families3 and expose them to  
abuse and other damaging conditions of confinement. While teenagers are highly resilient, the  
juvenile and criminal legal systems interfere at a moment of important brain development and,  
rather than playing to youth strengths, they cause physical and emotional distress, interrupt  
education, take resources away from communities, and silence youth voices.4 The system also 
overwhelmingly fails to meet the needs of victims and survivors.5 

Legal advocacy to date has curtailed some of the worst abuses of the juvenile and criminal  
legal systems, but it has also fallen short of creating an equitable and restorative  
approach. The U.S. Supreme Court has ruled that children cannot be punished with the death  
penalty or certain life without parole sentences,6 and that children deserve some unique  
procedural protections during police interrogations7 and a right to an attorney and other due  
process protections in juvenile delinquency proceedings.8 Federal district courts have  
limited the use of solitary confinement and other harsh conditions for youth, in at least some  
circumstances.9 While these cases have conferred significant practical benefits, they have  
tempered the harshest treatment in the system rather than promoting transformation. 
Even these holdings, however, are now at risk with a new U.S. Supreme Court focused on  
interpretations of the Constitution based on narrow, and sometimes incorrect,10 historical  
interpretation of constitutional rights.11

Amidst this legal backlash, leaders who have survived these failed systems are shaping  
advocacy to focus on equitable and restorative responses to youth, responses that protect and  
value young people’s childhood, bodies, communities, voices, and resources.12 These insights can 
play a key role in shaping the transformation of the system. 

The vision of justice set forth in this publication emerged at a convening on Weaving Life 
and Law hosted by Juvenile Law Center.  The convening centered the insights and vision of a  
powerful group of transformative leaders: Jeannette Bocanegra, the Executive Director of  
Justice for Families, an expert in transforming the system so that it is driven by the insights 
and input of youth and families; Hernan Carvente, the Founder and CEO of Healing Ninjas and  
Executive Director of Alianza for Opportunity; Johnny Perez, Director of U.S. Prison Program 
for the National Religious Campaign Against Torture, and a leading voice against solitary  
confinement; Amir Whitaker, Senior Policy Counsel at the American Civil Liberties Union of 
Southern California and author of Project Knucklehead. Juvenile Law Center staff, fellows, and 
alums also contributed their leadership to this project: Anahi Figueroa, who was serving as 
a Youth Advocacy Program Fellow; Marcus Jarvis, who was serving as the Debt Free Justice  
Communications and Outreach Associate; and current Juvenile Law Center Stoneleigh Youth 
Advocacy Fellows Aqilah David and Jihid. This publication relies heavily on this group’s  
discussion at the convening as well as each member’s previous writing, interviews, and other  
contributions. The insights of these leaders are not meant to be broadly representative. They do, 
however, offer crucial insights to inform the work.

The ideas in this publication also build upon the expertise of abolitionist leaders, movement  
lawyers, and youth justice advocates who have been crafting alternatives for years. They borrow 
from the vision, inspiration, and hard work of abolitionist movements, largely led by Black, Latine, 
and Indigenous community members who have long recognized the failings of our existing legal 
system and the need for alternatives.13 

While inspired by the actions of movements, this  
publication seeks to develop litigation strategies 
that support transformation of the system and to  
clarify when and how lawyers need to step up and when 
we should step back or offer our support for organizing,  
policy advocacy, and other social change strategies. The  
questions about the role of litigation are rooted in the 
work of movement and community lawyers who have 
pressed the legal field to recognize our place in larger  
efforts for liberation, and in the insights of scholars who 
pose questions about whether and how a legal  
system, built on racial oppression, can be used as a tool for  
liberation. 

The approaches highlighted here also expand upon the movement for a developmental  
jurisprudence – a history of legal advocacy and  resulting case law that recognizes the  
importance of childhood and adolescent development to youth culpability and capacity, and on key 
legal advocacy for civil rights and racial justice.14

Section II of this report, co-authored with Mustafa Ali-Smith, provides a brief overview of the  
history of our juvenile legal system, recognizing that without a clear-eyed understanding of the 
roots of the system, our reforms may miss the mark. Section III highlights the harms of the system. 
Section IV, co-authored with the transformative leaders mentioned above, sets forth a shared vision 
of fairness and dignity. Section V highlights concrete legal strategies, focused on new approaches 
to advocating against harsh conditions of confinement that can ultimately contribute to divestment 
from the current system and investment in youth and families. The report aims to set the stage for 
legal advocacy to support restorative, equitable, and effective responses to youth. 

 Jessica Feierman
I. Introduction
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The history of the juvenile justice system is often told  
as a fairy tale…. The system is no fairy tale  

by any means.   - Amir Whitaker15 

Scholar and poet Clint Smith explains, “The history of slavery is the history of the  
United States. It was not peripheral to our founding; it was central to it. It is not irrelevant to our  
contemporary society; it created it. This history is in our soil, it is in our policies, and it must, too, 
be in our memories.”16 By “smothering conversations” about how the past shapes the present, we 
avoid responsibility; by recognizing the history, we can reckon with it.17 

For years, many juvenile justice advocates described the history of the juvenile legal system this 
way: In 1899, reformers created the first juvenile court, with a focus on rehabilitation. In the 1960s, 
the Supreme Court clarified the right to certain procedural protections. In the 1980s there was a 
tough on crime era with racist overtones, and then in the 2000s a new era emerged that focused 
on adolescent development and age-appropriate treatment.18

Those eras did occur, but this description falls far short of confronting the impact of race, class, and 
ethnicity on the system and its development. It ignores the influence of post-slavery racial subjuga-
tion on criminal laws imposed on both adults and youth, the differential treatment that grew out of 
those laws, and the persistence of this inequality today.19 

As Dorothy Roberts explains: “[t]he pillars of the U.S. criminal punishment system —  
police, prisons, and capital punishment — all have roots in racialized chattel slavery.”20 Today’s  
juvenile legal system, too, carries the echoes of slavery. The system takes youth from their  
families,21 shackles them,22 strips them of agency,23 causes disruptions in education,24 and  
extracts economic resources.25 It also surveils, punishes, and sometimes even kills teenagers,  
especially Black teenagers, for normal adolescent behavior like going to parties, or for choices of 
music, clothing, and hairstyle.26

Ignoring the history of the system has devastating consequences. It justifies widespread  
punishment and abuse of young people, disproportionately Black, Latine, and  
Indigenous youth, and other youth of color. This discriminatory system also hides and entrenches  
subjugation on the basis of race, disability, LGBTQ+ identity, and economic status.“The physical 
expansion of prisons is facilitated by criminalizing subordinated people so that caging them seems 
ordinary and natural.”27 Thousands of children are locked up for misdemeanors on any given day, 
with many more under justice system surveillance.28  

This telling of the history also ignores the voices of those who experienced the system,  
including young people and family members describing their own experiences and viewpoints, 
as well as organized resistance movements fighting to dismantle oppressive structures and  
create alternatives. While it’s beyond the scope of this publication to center stories of  
resistance in recounting the history of the system, section IV of this publication places youth 
and community voices at the center not just in identifying problems, but more importantly,  
in setting forth novel solutions and approaches. 

This section reviews the key eras of the development of the system with the goal of  
highlighting the racialized history that, despite groundbreaking scholarship on the issue by James 
Bell, Geoff Ward,29 and others has too often been hidden or ignored.30 

Fairness cannot be achieved… until we acknowledge  
the years of historical violence that have been imposed on  

communities of color.   - Hernan Carvente31

“Today’s carceral punishment system can be traced back to slavery and the racial  
capitalist regime it relied on and sustained.”32 When Black youth and other youth of color  
navigate the criminal punishment system, including facing disproportionate surveillance, arrest, 
and incarceration, they confront a system of laws, policies, and practices that first began to take 
shape during slavery and then further evolved during reconstruction. 

From its inception, enslavement relied heavily on surveillance, policing, abuse, and family  
separation rooted in racial and economic hierarchy. Beginning in the 1700s in the  
Carolinas, the Black community faced “slave patrols,” the earliest form of modern-day policing,  
imposing a system of terror and control.33 Patrols pursued, apprehended, and returned  
runaway enslaved people to their owners; deterred revolts; and maintained discipline for  
enslaved workers.34 These patrols became the de facto police, engaging in extensive  
surveillance and violence to “maintain order among the enslaved”35 and to support the  
accumulation of white wealth. Black children, like adults, had no legal rights. “Their connection 
to their family was not respected. They could be separated from their parents and sold away  
whenever the slaveholder so desired. African American children’s only socially recognized  
function was to work at hard labor for the economic benefit of whites.”36 

When the 13th Amendment abolished slavery, it contained a striking caveat: slavery 
would continue to be permitted as punishment for a crime. “Neither slavery nor involuntary  
servitude, except as a punishment for crime whereof the party shall have been duly  
convicted, shall exist within the United States, or any place subject to their jurisdiction.”37 The   
exception set the stage for the criminalization and appropriation of Black labor by the  
white community. 

II. History & Context: 
The Myth of Juvenile Justice

A. Slavery & Reconstruction
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This approach was quickly reinforced by Black codes, laws enacted throughout the  
Southern states that restricted Black people’s right to conduct business, own property, buy and 
lease land, and move freely in public spaces, and that criminalized activities like selling crops  
without permission from a white person, being too close to a white person in public, walking  
“without purpose,” walking next to railroad tracks, or assembling after dark. Black youth and adults 
could be punished for these so-called offenses and conscribed to years – and sometimes even  
lifetimes – of involuntary servitude, further perpetuating a racial capitalist hierarchy.38 

Lawmakers continued to expand the criminal legal system’s ability to appropriate Black labor  
through the establishment of convict leasing.39 supported by laws that allowed plantation owners 
to “lease” convicted people to service private railways, mines, or large plantations. These individuals 
earned no pay and generally faced inhumane, dangerous, and often deadly work conditions while  
states profited from their labor.40 Youth were no exception, with a significant portion of teenagers  
conscripted to convict leasing, and even some children as young as ten or eleven years old.41  
Apprenticeship statutes similarly allowed former slaveholders to “force African American children 
back into virtual slavery.”42 Conditions were so severe that most incarcerated people leased for  
labor did not survive to complete 10-year sentences.43

Alongside enslavement and convict leasing, a new juvenile legal system – initially focused 
on “rehabilitating” white children – began to emerge. Prior to the 1800’s, the U.S. had no  
separate legal system for children; young people in trouble with the law went to adult court. 
The rapid urbanization of the 1800s shifted social structures and laid the groundwork for 
a new juvenile legal system. Crowded tenement houses meant more children playing in  
communal city spaces.45 Families in poverty meant more children selling newspapers, shining 
shoes, working in factories.46 And an influx of immigrants brought cultural differences into the 
mix.47 A movement, led largely by white middle- and upper-class women and men, pushed for  
institutional settings designed to pull young people away from “vice” and “debauchery,” and  
toward “respectability” and self-sufficiency.48  

In 1825, reformers established the first Houses of Refuge to rehabilitate young people “by 
training . . . [them] to industry; by imbuing their minds with the principles of morality and  
religion; by furnishing them with means to earn a living; and above all, by separating 
them from the corrupting influences of improper associates.”49 By the 1840s there were  
approximately 25 such institutions across the country.50  

While these facilities purported to focus on rehabilitation, in practice they were plagued by  
overcrowding and abuse.51

The first juvenile court, established in 1899 in Cook County, Illinois, created a separate court 
process for young people; the model rapidly spread around the country.52 Most descriptions of 
this court focus on the “rehabilitative” goal of the juvenile court, when reformers, also known 
as “child savers,” argued that the criminal legal system was too punitive for children, and that 
courts should respond to “the child’s need and not the deed.”53 A careful look at the first  
juvenile court act, however, reveals a more complex history. Reformers brought to the 
work their own biases about culture, immigration, religion, and values.54 The legal system  
reflected this reality. The Illinois Act, for example, gave broad authority to “reputable citizens” to  
represent young people in court and to house young people adjudicated delinquent, but  
provided few procedural protections.55 The law provided no right to counsel – instead, volunteer  
probation officers acted on behalf of young people and simultaneously represented the  
interest of the court.56 The heavy reliance on “reputable citizens” and the severe lack of  
procedural protections gave the judges broad discretion over youth. Within a few decades,  
similar acts governed juvenile legal systems in almost every state in the country.57 

Black youth appeared in juvenile court as much or more frequently than white youth, but to the extent 
the houses of refuge offered rehabilitation, Black youth did not typically reap the benefits. As white  
children entered houses of refuge, most Black children still faced enslavement and convict 
leasing,58 and then later incarceration in adult facilities, with longer sentences and harsher  
conditions,59 as well as, in at least some contexts, being forced to participate in chain gangs.60 
Some houses of refuge explicitly pushed for the removal of Black youth, urging that they be “placed 
out” to Africa, rather than integrated into their programs.61 The court also responded differently to 
young people based on gender, with girls more likely to enter the system for “immorality” and at  
heightened risk of placement in a reform school.62

Extrajudicial responses to youth behavior also shaped this era. Black youth faced the risk of 
being lynched;63 indigenous children were pulled from their homes and families and placed 
in boarding schools that aimed to strip them of their indigenous language, culture, and  
connections;64 and Latine youth faced the risks of illegal deportation and mob violence.65   

Over time, the juvenile courts and houses of refuge did begin to include youth of all races. Once 
Black, Indigenous and Latine youth entered the juvenile system, the subjectivity and broad  
authority of the juvenile courts opened the door for disparate treatment. Black youth lived 
in inferior facilities and were held longer than their white peers.66 Race also influenced the 
type of training young people received, with Black youth being pushed into farming and other  
physical labor and Black girls into cooking and sewing.67 Some Black community members were 
wary of the justice system,68 refusing to report their children to the courts, turning instead to  
mutual aid and support to address youth behavior.69 Others argued that a juvenile legal system 
for Black youth, including institutional placement, would provide a vital alternative to having youth  
punished as adults.70 Some advocates also worked to create alternative reform schools for Black 
youth to further support these goals.71  

In 1899, none of those laws was written for Black people. The punishment for 
those people was being hung, lynched, firebombed…  - Marcus Jarvis44 

B. The Origins of the Juvenile Court
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The 1960s ushered in the next key era in the evolution of the juvenile and criminal legal  
systems as the U.S. Supreme Court issued seminal decisions establishing constitutional  
protections for young people. In In re Gault, the Court held that “the condition of being a boy  
does not justify a kangaroo court” and that due process is not “for adults alone.”73 The decision  
explicitly recognized that the juvenile court’s paternalism had led to procedural arbitrariness  
and harsh treatment of young people.74 Instead, the Court concluded, youth in juvenile court  
deserved procedural protections that would guarantee them “fundamental fairness,”  
including the right to counsel, notice, and cross-examination.75   

In re Gault didn’t take on the question of racial justice or the rights of protestors; instead, it  
addressed constitutional protections for a 15-year-old white boy accused of a prank phone call. 
The case, which came on the heels of widespread and effective civil rights protests led by Black 
youth76 met with harsh, and often violent, law enforcement responses,77 left open the question of 
how well the constitutional framework would protect Black, Latine, and Indigenous youth and other 
youth of color. 

Just a few years later, the next U.S. Supreme Court case on youth in the justice system,  
McKeiver v. Pennsylvania, touched on, but did not explicitly address, the issue of racial 
and political justice.78 The Court addressed two consolidated cases. The first involved two  
teenagers whose race is never mentioned in the decision accused of robbery, theft, and  
assault.79 The second involved a group of Black youth in North Carolina who had been  
protesting school consolidation.80 The Court’s decision clarified that children in juvenile 
court are not entitled to all constitutional protections required in criminal court, and, in  
particular, that the Constitution does not require jury trials for youth in juvenile court. The  
damaging consequences of this legal framework on Black, Latine, and other youth of color would 
play out over the next few decades.

Beginning in the 1960s, public officials increasingly stoked a racialized fear of crime in  
public debate. In 1964, Republican presidential candidate Barry Goldwater decried the  
“violence in our streets” and the “aimlessness of our youth.”82 The following year, President  
Lyndon B. Johnson called for a thorough “war against crime.”83 In 1968, President Nixon claimed 
that crime was increasing exponentially and “If we allow it to happen, then the city jungle will cease 
to be a metaphor. It will become a barbaric reality, and the brutal society that now flourishes in 
the core cities of America will annex the affluent suburbs.”84 The Reagan era built on these fears, 
focusing on drug crimes and linking crack usage to violence and criminality in Black and brown 
communities.85  

In 1995, criminologists John Dilulio, then of Princeton University, coined the term  
“superpredator” in a report incorrectly predicting that the number of youth in custody 
would increase drastically in the following years and that, by 2010, there would be “an estimated 
270,000 more young predators on the streets than in 1990.”86 He went on to describe these young 
people as pure criminals who were “radically impulsive, brutally remorseless… elementary school 
youngsters who pack guns instead of lunches.”87

 
Spurred on by the media narrative and inaccurate research,  
legislators across the country passed “tough on crime” bills  
creating harsher treatment for young people in contact with  
the legal system. At the federal level, politicians and other  
public-facing officials urged that we “take back our streets 
from cr ime,  gangs,  and drugs,”  and that we f ight back  
against the “superpredators” with “no conscience, no empathy.”88 
Federal “zero tolerance” laws engaged police and the courts in  
what had previously been school disciplinary issues.89 The U.S.  
Supreme Court, explaining that children are “always in some 
form of custody,” permitted pre-trial detention for young people 
with minimal due process protections.90 State legislation, too,  
focused on harsh punishments. Almost every state passed laws  
requiring designated youth cases to be heard in adult court, often 
with no opportunity for judicial review.91 At the same time, state 
legislatures amended the purpose of their juvenile court systems 
to focus on “punishment” and “accountability,” rather than just  
rehabilitation.92

Our ancestors have been demanding justice.
- Amir Whitaker72 What if we treated all the children the way we want our 

children to be treated? What if the judge saw me as his 
child, worthy of the second chances his child is worthy of?   

- Amir Whitaker81 

C. Constitutionalization: Progress & Pushback D. The Tough on Crime Era
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Dilulio’s predictions that juvenile crime would increase never materialized. In fact, youth crime  
inside and outside of the schools declined year after year following his report.93 By 2000, the rate 
of serious violent crime by youth was about one fifth of what it had been at its peak in the early 
1990s.94 By 2001, DiIulio publicly admitted his mistake and announced that he would not make any 
future predictions about crime trends.95 

By then, however, the die had been cast; the narrative around youth criminality had  
taken hold in the media and the law. Despite declining youth arrests, youth incarceration  
persisted, the number of youth in the adult system rose to an all-time high, and the system reflected  
overwhelming racial disparities.96 Heightened policing in schools and zero tolerance laws led to  
increased criminalization of youth across genders.97 The harsh and racist narratives of the ‘80’s and 
‘90’s also persisted; the sentiment that young people, especially those who are Black or Brown, 
may be prone to crime is still deeply embedded in the minds of many Americans98 and may have an 
outsized influence on policy-making even now.

In the early 2000s, advocates and researchers pushed back against the “adultification” of children 
by conducting psychological and neuroscience research that highlighted the differences between 
adults and children, and using that research in advocacy, including arguments before the U.S.  
Supreme Court. The strategy worked; beginning in 2005, the Supreme Court articulated a  
jurisprudence that recognized the differences between teenagers and adults, issuing a series of 
seminal decisions highlighting that children deserve unique protections under the law because of 
their developmental status. 

In Roper v. Simmons, the Supreme Court held the death penalty unconstitutional as  
applied to children, noting that relative to adults, children have a “lack of maturity and an  
undeveloped sense of responsibility,” children are “more vulnerable or susceptible to  
negative influences and outside pressures, including peer pressure,” and their characters 
are “more transitory” and “less fixed” than that of adults.100 In 2010, the Court extended this  
approach, striking as unconstitutional a life without parole sentence for a young person in 
a nonhomicide offense. The Court echoed the key differences between youth and adults  
established in Roper, noting further that “developments in psychology and brain science continue  
to show fundamental differences between juvenile and adult minds.”101 Thus young people  
should be provided with a meaningful opportunity for release. In J.D.B. v. North Carolina, the  
Court clarified that the developmental jurisprudence applied beyond the sentencing context,  
establishing that adolescence matters when determining if a child is in custody and must receive 
Miranda warnings prior to police questioning. A child is not just a “miniature adult,” and “the dif-
ferentiating characteristics of youth are universal,” the court concluded.102  

In 2012, the Court returned again to sentencing, holding in Miller v. Alabama that 
any child facing life without parole must receive an individualized sentencing  
determination. A mandatory sentence unconstitutionally “precludes consideration of… 
chronological age and its hallmark features—among them, immaturity, impetuosity, and failure to  
appreciate risks and consequences.”103 The Court also recognized that children’s experiences  
are practically different from those of adults because children have no control over their family  
and home environment. Fully retracting his earlier position, John DiIulio joined other researchers  
providing the Supreme Court with an amicus (friend of the court) brief recognizing that “the fear of 
an impending generation of superpredators proved to be unfounded” and that prison sentences of  
life without parole do not have a deterrent effect on crime or reduce crime rates.104  

The principles set forth by the Supreme Court also drove widespread reforms in state  
juvenile legal systems, with an emphasis on young people’s developmental needs and capacities.  
Subsequent reforms centered on reducing reliance on confinement and out-of-home  
placement,105 limiting probation,106 and shifting toward more targeted and evidence-based  
interventions.107  

The case law applied categorically to all youth; the new juvenile legal practices and  
policies did the same. Absent racial bias and disparities in the system, this should have 
been enough to create equitable outcomes for youth. Yet throughout the 2000s, while the  
numbers of young people in the system declined, the disparities persisted and, in some states,  
even increased.108 By failing to root out biases in policing and court practices or otherwise  
address the underlying causes of disparities, these reforms, while crucial, have fallen short.  
Moreover, as the current Supreme Court chips away at existing Constitutional protections in  
other contexts,109 even the gains already secured are currently at risk.

The juvenile justice system has disrupted 
growth…. How do we create the roadmaps, 

these steps, to help our young people thrive?
- Jeannette Bocanegra99 

E. The Developmental Era
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In the wake of this history – of a juvenile legal system protecting the interest of the wealthy and 
reinforcing hierarchies based on race, class, gender identity, and ability – a punitive approach to 
system-involved young people has emerged. Far too many young people face harm at the hands 
of the state, including unfair and traumatizing court experiences, separation from families and 
communities, and harsh or abusive conditions of confinement. Young people face physical risks 
and emotional trauma. They are also frequently deprived of agency in ways that can undermine 
their positive development. For a deeper look at system failings and proposals for alternatives 
from young people who have experienced the harms of institutional placement, see Advocates 
for Youth Justices’ publications Broken Bridges: How Juvenile Placements Cut Off Youth from  
Communities and Successful Futures112 and Broken Promises: Futures Denied.113   

Unfair treatment and harsh conditions of confinement create lasting scars, including  
long-term mental health challenges and barriers to success in school and work. The system 
can undermine positive family relationships. Young people who feel they have been treated  
unfairly may also develop a wariness of the law and legal system, putting them at risk of still 
more entanglement with the system as they grow into adulthood.114 Despite the resilience of 
young people, research has shown that legal system involvement during childhood may lead to  
increased recidivism and worse health outcomes for youth well into adulthood.115 

Given the disparities in the juvenile legal system, Black, Latine, Indigenous youth and other youth 
of color as well as LGBTQIA+ youth and youth with disabilities face heightened risks of all of the 
harms outlined in this section. What’s more, once in the system they are at risk of prejudice, verbal 
abuse, and physical abuse as well as a deprivation of needed services based on their identities.116 
This exacerbates the already significant trauma the system imposes.

Far too often, young peoples’ voices aren’t heard in the courtroom119 because they do not trust 
or do not have sufficient time with their attorneys, because the judge does not inquire into their  
circumstances, or because speaking out about their underlying situation could have negative  
repercussions for their cases.120 Although the U.S. Supreme Court has long recognized that  
children have basic constitutional rights, including the right to counsel, the right to notice and an  
opportunity to be heard, the right to confrontation, and the privilege against self-incrimination,121 
young peoples’ experiences often fall far short of even these basic guarantees. 

Youth regularly appear in court without adequate representation by counsel.122 Many attorneys are 
underfunded and overburdened, making it difficult for them to meaningfully investigate their clients’  
cases.123 In some cases, lawyers may not even meet with clients prior to the court appearance. 
Young people regularly report that they did not feel heard in court, either by their judge, the  
lawyer, or both.124 The system purports to be about solving problems and rehabilitation, yet its 
very structure regularly inhibits both young people and victims from sharing about their lives and  
experiences, about the root causes of any problems they are facing, about opportunities they see 
for reparation. Bias based on race, disability, gender identity, sexuality, poverty, and involvement in 
the family regulation system can intensify these problems. 

Research supports the conclusion that juvenile court is falling short of meeting the needs of 
young people. In fact, young people who diverted from the court system tend to experience  
better outcomes than those who are formally processed; youth who don’t have court contact are 
less likely to be suspended from school or rearrested, and they report less reoffending behavior 
than those formally processed in court.125 Similarly, young people who participate in restorative 
justice processes that allow for a deeper look at the context for their actions and focus on repairing 
the harm that they have faced as well as any harm they have caused  tend to have better outcomes 
than youth formally processed in the juvenile legal system.126 These findings suggest that the rigid 
and punitive nature of juvenile court often falls far short of addressing the complex and nuanced 
challenges that impact youth behavior.

Imagine a world where we invested more money in  
educating incarcerated people than punishing them. What 
if the children who need the most love were given mental 
health services and counseling instead of being funneled 

into… penal institutions? - Johnny Perez111 

For many years, I thought it was the norm to experience 
these injustices. Our children’s futures have been disrupted 
through horrific policies and practices in the juvenile justice 

system – a system that has caused more harm than  
rehabilitation. - Jeannette Bocanegra110

The judge only listened to one side and did not ask me about 
the situation. She also made it seem like I was angry while 

in court. The judge could have listened by actually asking me 
what happened, instead of just going by what was on paper.

- Jihid117

This is just so, so necessary that youth 
have some place to call for help.

- Aqilah David118 

III. Harms of the Current  
Juvenile Legal System

A. Silencing Youth Voice
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Youth continue to face barriers to being heard even after the initial court hearing,  
especially when trying to speak up about abuse and poor conditions.127 Facility staff may silence 
youth by threatening violence, threatening to expose youth to harsher confinement and longer  
sentences, and threatening to block youth access to parents, police, medical professionals, or  
others who would help if they knew of the abuse.128 Even when young people do not face direct  
threats or violence, the legal system creates obstacles to their complaints. Many juvenile facilities  
have complicated grievance procedures that require young people to submit complaints in  
writing following a designated format; often youth must file any appeals within strict  
timelines.129 Failing to comply with the technical procedures can then bar cases from being  
heard in federal or state court, further insulating correctional officials from accountability and  
silencing the voices of those experiencing the system.130

And short of the active silencing of youth voice regarding their court cases or conditions, youth 
facilities regularly interfere with young people’s opportunities for self-expression; youth face  
heavily-regimented days, limited visitation, and interference with their ability to connect with loved 
ones via phone or internet.131

At a developmental stage focused on the development of identity,132 the justice system too often 
silences, rather than embraces, youth voice.

Once a judge adjudicates a child delinquent, the child is at risk of placement outside of the 
home, including being separated from family and community, facing harsh conditions of  
confinement, and experiencing educational disruptions. 

 1.   Family Separation

The single most crucial factor in positive growth and development is having at least one  
supportive adult involved in a child’s life.135 Yet the justice system regularly takes young  
people away from the supportive adults in their lives, including parents or guardians, teachers,  
coaches, and others. Not only must children in placement live separately from their  
families, they also face serious obstacles to staying in communication with their loved ones. Justice  
systems often place young people in facilities far from home, making visits difficult if not  
impossible.136 Facilities limit visiting hours as well as access to the phone and internet.137 To make 
matters worse, private companies often charge extortionate fees for phone calls and internet  
access, interfering even further with family connections.138 This leaves children who may never  
have left home before starkly cut off from family members, as one advocate explained, “I didn’t

even get a chance to say goodbye to my family–not my little brother or sister” and “couldn’t see 
family or receive home passes until after 30 days.”139

Parents, like children, suffer from the separation;140 they report that system actors regularly  
dismiss their expertise and their unde standing of their children’s strengths and needs. “At every 
stage of the juvenile justice system, when critical decisions are being made about how a young  
person will be treated, families are either excluded outright or not provided with the information or 
tools necessary to actively participate in proceedings dominated by legalese and jargon.”141 And 
when families try to participate, “they are far too often disrespected, disregarded, and blamed for 
their child’s involvement in the system.”142 This means parents are not only separated from their  
families, the system also undermines them in ways that risk damaging their own ability to care for their  
children:  “I think I’m a pretty decent parent, but those systems made me feel like I was the worst 
parent ever.”143

 2.  Physical Dangers

We’re still dealing with a system that traumatizes people. . . . 
The system is part of the reason that families are mourning.

- Amir Whitaker144

  a.  Strip searches

Soon after arriving at a detention center or youth prison, most 
children are strip searched. Children also describe being forced 
to squat and cough naked in front of correctional staff.145 While 
facility rules typically require strip searches to take place in a  
private location and in front of a staff member or members of the 
same gender as the young person, many young people describe 
facing strip searches in sight of other youth or staff.146 Youth may 
be strip searched again before or after visits, when leaving the  
facility, when entering solitary confinement, or when there are 
fights and disturbances. These searches are invasive for anyone, 
but especially for teenagers, who may value bodily privacy even 
more than adults.147 For those with histories of sexual abuse, the  
intrusion can be retraumatizing; this is particularly concerning 
given the high rates of sexual abuse among girls in the juvenile 
system.148

Strip searches take place even when youth are subject to so much surveillance that they could not 
have had access to contraband. “They would shake out our bras and touch around our waist and 
make us take our shoes off. For higher security places, they don’t need to do this when there is 
already heightened supervision of the youth.”149

When children resist strip searches, they are penalized and subject to physical restraints and other 
harms. “When I first entered the placement facility, I refused to be strip searched, and they called 
a code. They pulled me into another room with five or six guards, and a few of them held me 
while one guard forcibly searched me. This happened more than once because I refused every 
time.” 150

A judge can sentence [a child] for whatever mistake . . . but then they go to these 
facilities, and they come back worse. So where does the fairness and the human 

treatment come in?
- Jeannette Bocanegra133

 
You’ll find that folks in [prison] are literally no different than folks on the outside. 
If we value compassion and second chances but we ignore the people inside . . ., 

that’s cognitive dissonance. - Johnny Perez134

B. The Harms of Out-of-Home Confinement
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Strip searches have been shown to result in anxiety, depression, loss of sleep, shame, guilt,  
difficulty in school, and other negative consequences, yet at many facilities across the country, 
they are imposed as a default even when there is no reason to suspect a child has contraband that  
could be discovered through the search.151

  b.  Restraints

Youth in placement face multiple types of restraints. Almost all youth are shackled during  
transport and at other key moments in their justice system placement. Others are restrained for  
violating the rules. Youth may even be restrained for “talking back and refusing to do  
something.”152

In addition to handcuffs, shackles, and manual restraints, some youth are shackled to a 
fixed object such as a table, or strapped to a restraint chair.153 And in some facilities, staff use  
pepper spray on youth – even sometimes on youth who are already confined to their cells.154   
Moreover, far too often, restraints lead to physical violence. When young people don’t  
immediately comply with restraints, “the staff would slam them on the wall or floor”155 or “call 
‘code black’ or ‘code blue’” and “jump on the youth.”156

Restraints and pepper spray cause immediate and lasting damage. Young people  
describe being shackled as being treated “like an animal,” “like a criminal,” or “like a slave.”157  
Restraints can cause stress, anger, and fear and undermine rapport with staff members.158  
Pepper spray causes immediate damage, including “an almost immediate burning sensation 
of the skin and burning, tearing, and swelling of the eyes. When it is inhaled, the respiratory 
tract is inflamed, resulting in a swelling of the mucous membranes” and restricting breathing to  
shallow breaths. For youth with histories of abuse, restraints can trigger intense traumatic  
stress symptoms.159   Experts underscore that the humiliation of restraints can lead to lasting  
psychological damage.160  In the most tragic cases, restraints – both physical and manual – can be 
fatal.161 

  c.  Violence and Sexual Abuse

It goes without saying that witnessing or experiencing abuse during childhood can cause  
lasting effects. In fact, children’s exposure to crime and violence has been “declared a ‘national  
crisis’ and is estimated to be one of the most damaging and costly public health and public safety  
problems in our society.”163 Exposure to crime and violence during childhood, can cause neurological  
damage and disrupt development.164 Even when children witness, but do not directly experience, 
crime, the exposure can lead to lasting consequences.165 These effects are seen in children exposed to  
community violence, those with victimized parents, and those impacted by parental incarceration.166

Correctional confinement “exposes incarcerated youth to widespread mistreatment.”167  A 2015 
study by the Annie E. Casey Foundation found evidence of such maltreatment of

young people in 43 states plus the District of Columbia and Puerto Rico since 1970,  
including numerous and repeated instances of staff-on-youth and youth-on-youth violence  
and sexual abuse.168 Since then, lawsuits and news articles in still more states have revealed  
additional cases of institutional abuse.169 LGBTQIA+ youth report significantly higher rates of  
sexual abuse by staff and other youth, as well as high rates of unfair discipline.170  

Staff may use physical violence even as a response to typical teenage behavior. In one instance, 
for example, staff responded to a young person using social media instead of doing homework: “As 
soon as I stepped out of the room, one guard held me, and another punched me. Then they made 
me go back to class.171

For youth with histories of abuse, this treatment can contribute to retraumatization and the  
negative consequences associated with polyvictimization.172 For those entering the system  
without prior abuse histories, the system itself creates an initial, and deeply problematic, first  
exposure. While youth are incredibly resilient, the system itself creates serious obstacles to  
healthy development.

  d.  Solitary Confinement

Facilities across the country lock youth in solitary confinement, for days, weeks, or even months 
at a time.173 Youth can be isolated for punishment, administrative convenience, or purportedly to  
protect them from violence by others or even from self-harm.174 Solitary may also be used  
disproportionately to “protect” LGBTQIA+ youth from harm, despite the very real trauma it  
causes.175 Often, youth have no personal possessions, no educational materials, and nothing to 
distract themselves from the small cell to which they are confined. They may also be placed in 
solitary with no books, pencils, pens, or even utensils for eating. They may lose access to therapy, 
programming, or even time outdoors.176 

The consequences are well-proven: solitary confinement of children causes stress, anger,  
hallucinations, confusion, sleeplessness, depression, and can lead to suicide.

Solitary creates an overwhelming risk of harm to anyone; it can be particularly damaging for 
youth. It deprives teenagers of needed access to socialization and education that can support their  
positive growth and brain development.178 Although courts have repeatedly held that such  
solitary confinement violates the Eighth and/or Fourteenth Amendments, and despite some policy  
advances in this area, solitary confinement of youth remains a widespread problem.179 

There were times when I feared being killed by the 
same guards who had sworn to protect me.

- Johnny Perez162

Psychologically, you try to escape because there’s really nothing to do…. 
We have this need to hear a human voice and to touch people….[I]n 
solitary, the most dehumanizing pieces are the fact that you have little to 
no meaningful human interactions…. [I]t does kind of chip at you a little 
bit. When you don’t have nobody to talk to, you’ll find that you’ll end up 
talking to yourself, you’ll talk loud.177 

1918



The juvenile and criminal legal systems create and exacerbate economic disparities by  
imposing fees and fines, disrupting education, and creating obstacles to employment. 

Children living in poverty and Black and Brown youth are overrepresented in the legal system 
for a host of reasons: youth in wealthier and whiter neighborhoods face less policing at home 
and in school; system actors hold bias against Black and Brown youth; families with more  
resources can more easily access high quality community-based responses that allow them 
to avoid justice system involvement;  system actors direct youth to the justice system to  
address gaps in community-based services in poor communities; and wealthier youth who do  
face justice system involvement can afford better resourced attorneys.181 

Rather than building up needed resources in the community, however, the juvenile and criminal  
legal systems tend to interfere with pathways to success and strip youth and their families of  
needed resources.

 1.  Barriers to Education and Employment 

Entering the justice system interrupts children’s education. Young people in the justice  
system often fall behind in school, and many never re-enter their schools after release – often  
because they didn’t receive education or received subpar courses while incarcerated, because  
credits earned while incarcerated don’t transfer back to their home schools, or because public 
schools in the community make reentry difficult or even actively discourage re-enrollment after 
justice system involvement182: My education was… dramatically impacted by the system. I was 
in the justice system for two years and only gained 3.5… credits when I was placed back into a 
community school.”183 

Even if a child can stay on track educationally, their juvenile or criminal record will likely  
create obstacles to higher education, housing, and employment, creating still more barriers to  
educational and economic success.184 I just wanted to work. I just wanted to make my own  
money. Most stores were hiring, but you gave them the application [after having been in the 
system], you called back to the store, and they’d hit you with the same line: “No, we’re not  
hiring.”185 The result is a dramatic decrease in wealth for those who experience incarceration, with 
the disparity particularly profound for Black and Hispanic youth.186

 2.  Fees and fines

Young people in the juvenile and criminal legal system also face fees and fines that cause 
economic harm and emotional stress and push young people deeper into the system.187 
While states have begun to roll back these laws, most still permit or require youth in the justice  
system and their family members to be billed for administrative court costs, probation fees, public 
defender fees, psychological evaluation costs, diversion program fees, treatment and service costs, 
a per diem or child support fee to cover the cost of confinement, and fines.188 The total cost can 
range from a small fee to tens of thousands of dollars.189 Children typically lack the resources to pay 
because they are in school full-time or because they are too young to hold a full-time job.190 

Families report that these costs create economic stress, forcing them to choose between  
buying groceries or other necessities and paying off court fees.191 These economic burdens can also 
cause family tension, heightening anxiety rather than supporting wellbeing.192 

The fees cause stress to young people directly as well.  Poverty increases the risk of exposure to 
the juvenile and criminal legal system; fees and fines exacerbate the problem. They make it more 
likely for young people to enter and go deeper into the system. Some young people report that they 
have engaged in or considered illegal activities to make enough money to pay the court.193 Others 
have been adjudicated or placed in the system because they can’t pay for alternatives. Still more 
have been unable to step down from incarceration to a less secure setting because they lack the 
resources to pay for needed programming.  To the extent young people find employment to pay for 
fees, this, too, can negatively impact their education and wellbeing.194 With the fines, it’s like, the 
system has got you… Even if you’re free right now, you owe them. And it’s nothing to take lightly. 
Because a lot of crime, a lot of bad behavior—it’s related to money.195 

There’s been generational exploitation, there’s been 
generational oppression… and now, their descendant is 

here, competing with others, competing with the  
people who hoarded all the power and money…

— Amir Whitaker180

C. Economic Harms & Barriers to Success
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 Jeannette Bocanegra, Hernan Carvente, Aqilah David, Jessica Feierman,  
 Anahi Figueroa, Jihid, Johnny Perez, and Amir Whitaker, with artistic  
support from Lindsay Wilson at the Ink Factory

This section reflects a collaborative vision of justice set forth in conversation with  
transformative leaders. Unlike other sections, it quotes our conversation directly  
throughout the text rather than highlighting participant perspectives solely as quotes at the  
beginning of each subsection. This section strives to share our collective vision as accurately as 
possible while still recognizing individual contributions and insights.

U.S. Constitutional law to date has defined fairness and dignity narrowly – setting up basic  
procedural protections and minimal standards for conditions of confinement within a  
system still focused primarily  on punishment and retribution. Leaders with lived experience, in  
contrast, set forth a shared vision of justice that rests on notions of community, connection, and 
equity and far exceeds the protections guaranteed by the Supreme Court. 

Due Process clause case law clarifies that youth in the juvenile legal system are entitled to certain 
procedural rights, including, for example, the right to counsel, the right to timely notification of 
the charges, the right to confront witnesses, and the right against self-incrimination.199 Youth, like 
adults, may not be adjudicated delinquent unless the case against them has been proven beyond a 
reasonable doubt.200 Also like adults, they must be protected from double jeopardy.201  

Transformative leaders, in contrast, set forth a vision of fairness that addresses  
historical wrongs, prioritizes the voices of impacted individuals, and develops systems of  
support, love, and connection for young people. Their insights, captured in real time by artist  
Lindsay Wilson of the Ink Factory, highlighted the deep divide between current legal protections 
and the group’s concept of restorative and equitable justice. 

 1.  Addressing History and Social Context

Fairness, defined by transformative leaders, requires confronting the history that has shaped the 
current system, and recognizing the social context that continues to influence it. 

Confronting history requires us to rethink who the system has routinely harmed or  
protected, and how the system was built in the context of social and economic stratification  
and subjugation. “In 1899 [at the inception of the juvenile court], none of those laws was  
written for Black people. The punishment for those people was being hung, lynched,  
firebombed….” The State played a key role in this violence too. By failing to indict lynch mobs, 
it “murdered thousands of people….”202 Inequity doesn’t just rest in the juvenile and criminal  
legal system, it permeates our social structure. “There are people walking around with  
money that they’ve inherited from generational oppression. If we’re going to have a question 
about fairness, we can’t just start today—because people have been held back in this race… the  
foundation has been very unfair.”203  

These inequities persist as the legal system continues to privilege the rights of those in power,  
including corporate interests and political interests, over the interests of the community. “We have 
to acknowledge that as long as there are interests that are not community interests, that are 
not societal interests, fairness is compromised.”204 And we need to look at the broader context of 
why violence happens – including the immediate challenges faced by an individual young person 
and also the social inequities and historical wrongs in which it occurs – so we can determine how 
best to respond.205 

I try to ask myself, how is this decision going to leave the next group 
of folks in a better [place]? … It’s a collective effort of individual  

efforts that’s going to tip the scale.  
- Johnny Perez196 

Most people aren’t going to speak up about the changes that need to 
happen… that’s why I’m here. 

 - Jihid197 

When we talk about fairness, we have to talk about whose  
fairness? This system… that was always intended to poison us, 

we’ve inherited it, and they’ve been calling it fair. We have our idea 
of fairness… it’s not taking our families, it’s not putting our children 

in cages… - Amir Whitaker198 

IV. Redefining Justice

A. Redefining Fairness
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Young people will not trust the system until we do this. “Young people don’t have faith in 
what we say, because we tell them things that are completely ludicrous.” We protect big  
conglomerates like tobacco killing people regularly but lock up young Black people for things 
that happen in school. “We allow white people to mass murder and then demonize Black  
people for trying to survive. So many big conglomerates that make so much money off of what is 
happening… and then the government turns around and looks at the people.”206 

Failing to get to the root of these problems dehumanizes those in the system and keeps us  
returning to failed punitive models. “Until we acknowledge the years of historical violence that 
have been imposed on communities of color,” solutions grounded in healing, connection, and 
love will be “imaginative and radical,” but not reality.207   

 2.  Relying on People with Lived Experience as Decision-Makers

The voices and insights of youth and community members are central to transforming the system.  
Transformative leaders explained that “if you’re not part of putting those ingredients together for 
that meal, you’re going to be part of the menu—they’re going to eat you up.” Instead, we need to 
“invest in the main ingredient… which is the voices of communities.”208    

Simply amplifying relevant voices, however, won’t transform the system. Youth and families must 
have decision-making authority in “bodies of decision-making power.”209   

This requires more than bringing in a single 
voice or a few individuals and expecting the 
few to carry the burden of speaking for an entire  
population, “to be an exceptional individual at all  
times.” And it requires supporting young people  
thoughtfully and holistically rather than tokenizing  
them. Young people give us “hope to continue fighting.  
But are these systems supporting young people at  
home after they speak? How do we uplift every young 
person, not tokenize them, give that support they need? 
It’s not any wording, it’s actions.”210 

Asking impacted individuals to share their vision and even to have decision-making  
authority isn’t enough. They also need to have the resources for transformation. When the  
advocacy community has the same conversations year after year and keeps repeating that the  
“people closest to the problems are the ones with the solutions,” we still come up short because 
“we don’t have the funding. We’re expecting the community to do the work with no funding.”211  
Supporting decision-makers also requires implementing the new practices they decide on.

 3.  Relying on Communities, not Systems

A transformative vision of change doesn’t create new systems, it builds up communities. “No  
system” can create the kind of support we need.212 Instead of building systems, creating  
fairness requires us to “disrupt how this system has been treating us.”213 Fairness means “rebuilding  
communities.”214

This perspective – that the answer doesn’t lie in systems, but in communities, is  
widely shared not only by the transformative leaders who participated in the convening, but also  

by other young people the leaders work with. “None of the conversations” with young people  
about alternatives to our current juvenile legal system “mentioned more systems.” Instead, “they 
were talking about socio-economic mobility: buying homes, traveling outside their zip codes,  
owning a means of transportation, and building generational wealth. But to them, it was  
this far-fetched thing. It had nothing to do with systems or programs. It had to do with building  
their own lives and the capacity of their community..”215 

For this approach to work, communities need resources. “When we say rebuild, it’s about  
investing…. Putting those dollars in providing young people with the supports that they need to 
thrive.”216 These supports must respond to the individual young person, their strengths, and their 
needs. “We think about a baby all the way to adulthood… we’ve been conditioned to use the  
hammer for everything… to build a strong house, you need more than one tool. So how do we create 
these roadmaps with all of the tools that [are] needed to build?”217  

Young people don’t just need programs, they need strong relationships, love, and support. “If 
we treated young people with love… our system would look much different. We can say in many 
ways that love has never truly been in our system.”218 There is “so much more around love… 
that we should be doing in the context of this work…. Love conquers everything, but we’re not  
giving our young people and our families that foundation.”219 Our path forward must be based in  
“honoring love for humanity.” Social science research confirms this; young people thrive when they  
have positive supportive relationships with adults.220  

Case law on the Eighth Amendment right to be free from cruel and unusual punishment  
includes lofty descriptions of the importance of “broad and idealistic concepts of dignity, civilized  
standards, humanity, and decency,”222 but simultaneously establishes only limited rights. 

The Eighth Amendment entitles individuals to be free from cruel and unusual punishment,  
which the Court has, to date, interpreted to mean that people must be protected from some 
of the harshest abuses when incarcerated. The U.S. Supreme Court has held that prison staff 
may not exhibit “deliberate” indifference to an individual’s serious health needs,223 has barred 
as unconstitutional holding seriously mentally ill prisoners in cages the size of a telephone 
booth without toilets,224 and has prohibited the use of “excessive” force against incarcerated  
individuals.225 In essence, the Court has prevented the most abusive practices, but has not  
typically required positive interventions or supports.

Some lower courts have applied a more protective standard when considering youth as  
opposed to adults, recognizing on children’s unique right to constitutional protections.226 
As a result, some courts have recognized the constitutional problems with punitive solitary  
confinement and pepper spray for youth,227 and on occasion, even recognized a right to  
rehabilitation.228   

Dignity requires really intentional and explicit healing from 
the harms that the systems have caused.

- Amir Whitaker221

B. Redefining Dignity
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Even the broadest interpretation of dignity set forth by the courts falls far short of  
transformative leaders’ vision of dignity. Convening participants affirmed the need for 
clean, positive spaces with adequate nutrition, medical treatment, and mental health care. 
But theyviewed safety as a baseline, not an end goal. Their view, as illustrated here, focused  
on healing, restoration, and community connections.

 1.  Connection, not Separation

Transformative leaders centered their understanding of dignity in human connectedness. First 
and foremost, they focused on the importance of family, neighborhood, and community, and  
recognized that the current system undermines those goals. “The importance of keeping families  
connected—we do the opposite…. We punish young people for whatever  happens… and keep them 
so far away from their families and their siblings…. We definitely do the  opposite, and I can no longer  
continue feeling safe enough that a system is going to do a better job.”229 Dignity entails “being able 
to be around people you love and care about and who love and care about you.”230 This focus on  
connections is a stark contrast to the separation inherent in our current carceral system.

This vision also requires investing in neighborhoods. “Let children have somewhere to go  
instead of running the streets.”231 This flips our current investments on their heads because 
now “they put more into jails than actually bettering different communities, or any programs 
in general that are helping the communities.”232 We need to imagine an ecosystem in which 
no matter what you’re going through “this is home, this is safe, where young people feel held 
and supported by their community and know that there are people who will fight for them  
and not give up on them.”233

While leaders felt the essence of dignity is best served at home and in neighborhoods and  
communities, they also recognized the importance of harm reduction in facilities, noting the unique 
trauma of solitary confinement that separates young people from social contact.

Not only do we separate people from their communities and families… we  
separate them even while they’re in these spaces again. This idea of using  
separation as a tool to punish… punishment always leads to harm. Social  
interactions, interacting with each other, is one of the most basic things that  
makes us human. You can’t even live without another human being.234 

Ultimately, a system rooted in dignity must recognize and respect human connections and  
relationships.

 2.  Restoration, Not Punishment

Transformative leaders emphasized that dignity requires restoration that makes participants whole. 
Dignity “requires really intentional and explicit healing from the harms that the systems have 
caused… Until we can get to that, we have people reproducing the harms… and until we interject 
some healing … how can we make them whole?”235 This restorative focus echoes the conclusions 
of individuals formerly sentenced as children to life without parole sentences, who understand the 
Eighth Amendment right to dignity to require a recognition that “[t]he capacity for change is… core 
to the human condition, and all people regardless of their age, should have a basic human right to 
pursue personal redemption.”236  

This requires responding to the needs of youth. We should provide them with supports  
“instead of just locking them up in a room.”237 Healing is also rooted in culture, so we must look to  
indigenous practices and other culturally rooted approaches as we figure out our  
responses to young people.238 The work  entails a “holistic” approach that is “not just mental It’s  
also spiritual [and] financial.”239 

Restoration doesn’t stop with addressing the needs of young people; it also responds to the 
needs of those harmed by the young person’s behavior. Our current legal system typically doesn’t 
address the issues at the root of a young person’s behavior. “That’s not rectifying what has actually 
happened. A lot of the time a person can be released right back into a community with the person 
they victimized, and there’s no interaction between them aside from the court proceeding…. There 
was no support… between the two individuals.”240 How do we “help that person understand what 
they did, who they hurt, and how they can make it better?”241  

Like fairness, restoration also must be rooted in  
community, not systems. There is a misconception 
that “the solution has to be provided to us, and not  
allowing the space for communities and families to  
hold themselves accountable.”242 

Perhaps most importantly, restoration holds systems 
accountable and transforms the systems themselves, 
so we don’t keep replicating state-inflicted trauma. 
“We have to transform these systems if we are going 
to live with dignity.”243 

In an immediate way, this includes seeking healing 
and support also for staff members who work in youth  
prisons. 
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We talk about the wellbeing and healing by those impacted… but then we  
forget that people in the systems also look like us… many of those system 
workers may be a sibling that resents that brother because mom had to focus 
so much on him…. We have to support and give those workers the level of…  
professional development, healing tools, because they go back home, and many 
of them deal with those same issues we’re facing and we’re talking about.244 

But the task is greater than that – the focus must be on rethinking the systems entirely so that we 
don’t continue to replicate oppression and abuse.

We’re not holding systems accountable, and for the amount of money… it’s just 
very heavy on my heart…. I feel like, the more I talk, the more it’s like, am I wasting 
my time? Because we still trying to tell these people, don’t treat these kids like 
that.… We’re not holding systems accountable, we’re giving them another four 
years to get it right.”245  

A transformative approach, in contrast, allows us to stop the cycle of abuse and create  
positive approaches instead. “We have to have transformative justice that actually looks at  
transforming those systems. … I still remember my dad waking up on the couch feeling like he was 
still incarcerated, waking up in a cold sweat…. The systems are not restoring things, and we have 
to transform these systems if we are going to live with dignity.”246 

Dignity, then, is not just about adequate treatment as contemplated by current Eighth  
Amendment jurisprudence, but rather about healing for individuals, restoration for relationships,  
and transformation to create equitable and appropriate systems and communities.

 

Legal advocacy shaped by the insights of transformative leaders will seek to: (1) support 
youth and community leadership; (2) confront racism and discrimination; (3) fight family and  
community separation and foster connection; and (4) advocate for healing and redemption.

The vision of justice set forth by transformative leaders requires a full rethinking of our legal  
responses to youth; this publication starts by considering how to challenge harmful conditions 
of confinement as a first step in that process, and a powerful tool for unmasking how the state  
imposes trauma and what we might do instead.

Transformative leaders emphasized the importance of youth and community voice.  
Movement lawyering or community-driven litigation models provide insights for effective  
lawyer/leader collaborations. These models place significant leadership, control and  
decision-making authority in clients, organizations, and movements.247 They often seek to  
build up sustainable power for the movements themselves, rather than focusing on an  
individual case win as the end goal. They typically recognize how race, class, and power shape  
the social  issues they are addressing.248 In essence, they create opportunities for youth and 
community partners, in collaboration with lawyers, to develop and fight for a shared vision of 
change.249   

 1.  Initiating Litigation

The first question for youth and organizers will be when and whether to litigate, considering 
how litigation helps movement goals, and how and when it may fall short or even inadvertently  
undermine movement goals. Decisions about when and whether to litigate must be made in 
conversation, exploring the risks and benefits, including the impact on movement strategy, with 
movement partners as well as impacted youth and their families. 

This approach may be particularly crucial in youth prison conditions cases. Litigation can 
and has played a vital role in protecting youth from institutional abuse, challenging solitary  
confinement, strip searches, pepper spray, restraints, physical and sexual abuse, and 
deprivation of education and services.250 Such cases can support decarceration, both by  
highlighting the problems inherent in facilities, and by making it harder and more expensive 
to run facilities. However, they can also get in the way of system transformation by increasing  
staffing and otherwise taking resources away from the community and into the prison system.251  
Addressing these strategic questions square-on before litigating is therefore vital.  
Juvenile Law Center used this approach in J.J. v. Litscher, a lawsuit challenging the harsh and  
abusive conditions in two youth prisons in Wisconsin.252 

V. Transformative 
Legal Strategies

A. Relying on Youth & Community Leadership
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Similarly, a lawsuit on police brutality in West Philadelphia resulted in an agreement which   
requires that a Deputy Police Commissioner report to the community on incidents of  
violence.260 In both Chicago and Philadelphia, advocates were also able to secure funds to  
support community healing and wellness, although they are still working to move  
resources away from police.261 Lawyers for youth should consider when and how this deeper level of  
accountability to community might serve the interests of their clients and the broader movement.  
 
Even when lawyers represent youth directly rather than an organization, they can 
shift more power to class members. In litigation on behalf of prisoners held in solitary  
confinement at Pelican Bay prison, for example, the settlement agreement provided a mechanism  
for Plaintiffs to be directly involved in monitoring, including requiring meetings between four 
prisoner representatives and the defendants to discuss implementation of the  
agreement.262 More commonly, lawyers for plaintiffs meet directly with lawyers for  
defendants and use their judgment about how to address challenges in implementing a  
settlement. Occasionally, state agency actors join calls directly, as do monitors. It is rare, however,  
to see incarcerated individuals joining these meetings. Having them at the bargaining table  
would bring a more nuanced understanding of the settlement terms and institutional needs to the 
negotiators. It would also ensure more accountability to those with the most at stake. 

Youth will often lack the internal organization of the Michigan or Pelican Bay plaintiffs  
because of their age and the shorter terms of their incarceration. While youth clients 
may need more support than adult clients in navigating such involvement, lawyers can  
consider when and how to engage young people directly in implementation and how to partner 
with them in the broader fight for transformative change. They can also work with community 
members who partner directly with youth. Attorneys are professionally bound to represent clients’  
stated goals zealously; in developing clarity about those goals, however, movement lawyers can  
create opportunities to explore both individual and movement needs.

 4.  The Law as an Organizing Tool

This section would be incomplete without at least a brief recognition that the sole purpose of  
filing a lawsuit need not be the legal victory. The law has repeatedly been used as one strategy to  
galvanize, support, or reinforce social movements.263 

In the Wisconsin case against solitary confinement, each phase 
of litigation revealed horrifying facts about the conditions of  
confinement in facilities – young people pepper sprayed 
through the slots in their doors even when they were already in  
solitary confinement, shacked to tables, confined for weeks or 
months in solitary confinement, strip searched in view of other 
youth. This information created opportunities for organizers and  
lawyers to speak out about the conditions to the press, as well  
as to engage in shared outreach on the need for change.264  
Ultimately, the legislature passed a bill to close down the  
facilities.265 Although the bill has not yet been implemented, the 
numbers of incarcerated youth have dropped significantly266 and 
the state and counties are still working to replace the facilities 
with smaller regional alternatives.267 

Before filing suit, lawyers from Juvenile Law Center and organizers from Youth Justice  
Milwaukee discussed the potential impact of litigation on the active movement to close the  
facilities. Ultimately, organizers decided the immediate and grave risks to children currently  
incarcerated outweighed any concerns about the lawsuit undermining their organizing efforts, and  
the collaboration continued throughout the lawsuit, as further described below.

 2.  Movement Plaintiffs

The law typically focuses on relief for an individual or group of individuals; lawyers  
pushing for transformative change can also engage in advocacy on behalf of a movement.  
One strategy for doing so is to represent organizational plaintiffs. An organization, rather than  
individual, may have standing to sue when “(a) its members would otherwise have standing to sue 
in their own right; (b) the interests it seeks to protect are germane to the organization’s  purpose;  
and (c) neither the claim asserted nor the relief requested requires the participation of individual  
members in the lawsuit.”253 In one groundbreaking use of organizational standing, advocates in  
Chicago filed a case challenging police torture and brutality not only on behalf of individual  
plaintiffs, but also on behalf of several organizational members of a coalition.254 This set the stage 
for creative settlements with heightened accountability to the community. 

The challenge for youth justice lawyers will be identifying representative groups of young  
people who meet these standing requirements. It is rare, if not impossible, to find an  
organized group of currently incarcerated youth. Depending on the nature of the lawsuit,  
however, organizations serving and consisting of youth advocates currently under probation  
supervision, for example, might meet the standing requirements. 

Even without organizational plaintiffs, however, lawyers can still seek broad class member  
input regarding settlement terms or other strategic decisions. In a Michigan prisoners’ rights case  
challenging the conditions of a super-maximum prison, the lawyers visited (adult) class members 
and shared a settlement offer that would have helped individual plaintiffs but would not have 
helped others going forward. After significant discussion through the slots in cell doors, the class 
members unanimously rejected the settlement, and ended up winning in court instead.255 Similar 
strategies can be used in the youth justice context.

 3.  Shaping Relief

Most conditions of confinement lawsuits on behalf of young people result in money  
damages and/or injunctive relief with court-approved monitors tracking progress in a facility  
and communicating directly with lawyers. Advocates seeking transformative relief might also  
consider when, whether, and how to create accountability directly to the community. 

A settlement in the case of State v. City of Chicago created police accountability  
directly to community members in innovative ways. It required the city to “solicit public input, 
through community engagement efforts, regarding the methods by which mediation will most  
effectively build trust between community members and police and foster mutual respect.”256 
The settlement also required the monitor to hold public meetings to explain the reports and “to 
hear community perspectives on police interactions”257 and to participate in meetings with a  
coalition of community groups at least quarterly.258 And the consent decree itself is not  
enforceable only by the parties, but also by the designated coalition of community groups.259  
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While organizing for youth justice often involves collaborating with adult movement   
leaders, the work can and should also include working directly with young people. This  
approach requires careful attention, including protecting the confidentiality of young  
people as theyspeak to media and policy makers and supporting them as they navigate the  
emotional impact of the work. That said, young people have regularly spoken out about the 
juvenile legal system in ways that shape public discourse, and thoughtful guidelines can  
create more supportive processes for them to do so, including by ensuring adult  
colleagues and mentors can join them during interviews, advocating for young people to  
speak confidentially with reporters, preparing and debriefing with youth to minimize  
potential trauma, and ensuring that young people are compensated for their work.268  

Transformative leaders highlighted that there can be no fairness without confronting  
structural injustice; data confirms that the injustice persists throughout our system. State  
juvenile legal systems reflect racial and ethnic disparities, as well as disparities based on 
LGBTQIA+ identity, disability, and gender identity at each decision point: arrest, adjudication, 
detention, disposition, and transfer to adult court. While data is not readily available, public  
records requests or litigation discovery might also reveal similar disparities in the use of  
solitary confinement, the application of discipline, and other decisions within institutions.

The constitutional right to equal protection should provide the legal framework for  
challenges to these disparities. Unfortunately, however, although the amendment was  
enacted to address discrimination in the wake of slavery, subsequent case law has  
drastically limited its impact. Plaintiffs must now prove not only that they have suffered  
discrimination, but also that the discrimination was intentional, an incredibly high bar.269 This  
does not wholly preclude cases that rest primarily on disparities in treatment, as “[s]ometimes a  
clear pattern, unexplainable on grounds other than race, emerges from the effect of the state  
action even when the governing legislation appears neutral on its face…. But such cases are  
rare.”270 This case law has created significant obstacles to challenging disparities in prosecution  
and sentencing.271 

One strategy to revive the equal protection statute is to argue that the science of implicit 
bias satisfies the intent requirement. Research on implicit bias reveals that the ways in which 
our brains categorize information can lead to negative perceptions along lines of race, ethnicity,  
gender, disability or other traits, and ultimately to discriminatory behavior.272 More specifically, 
research shows that young Black men are perceived of as older and more culpable than white 
youth.273 Justice Marshall recognized this reality in Batson v. Kentucky: 

A prosecutor’s own conscious or unconscious racism may lead him  
easily to the conclusion that a prospective black juror is ‘sullen,’ or ‘distant,’ a  
characterization that would not have come to his mind if a white juror had  
acted identically. A judge’s own conscious or unconscious racism may lead him  
to accept such an explanation as well supported.”274  

That said, our current U.S. Supreme Court is unlikely to find such arguments persuasive.

Advocates may be better served by making state law arguments in jurisdictions with positive 
case law. In a case challenging racial disparities in traffic stops, for example, the Massachusetts  
Supreme Court recognized that it had previously “set the bar too high for defendants attempting to  
establish a reasonable inference” of discrimination,275 that they needed a jurisprudence that could  
“address the role played by racism and other invidious classifications in the way facially neutral  
laws actually are enforced.”276 The Court was clear that “[b]ecause implicit bias may lead an officer  
to make race-based traffic stops without conscious awareness of having done so,” simply denying  
racial intent “is insufficient to rebut the reasonable inference.”277 In another Fourth Amendment 
case, the Court also recognized how structural racism might inform the analysis, noting that “the  
troubling past and present of policing and race are likely to inform how African-Americans and 
members of other racial minorities interpret police encounters.”278  Similar arguments could be  
applied to facially neutral policies that result in racial disparities at the various decision-points of 
the juvenile legal system. 

Similarly, the New Jersey Supreme Court recognized, in the context of the right to a fair jury trial, 
that “implicit bias is no less real and no less problematic than intentional bias” and “[f]rom the 
standpoint of the [New Jersey] Constitution, it makes little sense to condemn one form of racial  
discrimination yet permit another.”279 In a subsequent case, the Court concluded that “[t]he  
problem of implicit bias in the context of policing is both real and intolerable. Accordingly, we hold 
evidence that permits an inference of implicit bias can satisfy a defendant’s preliminary obligation  
to establish a prima facie case of discrimination” in police actions.280  

Other judges have signaled an interest in this approach as well. Justice Baker of the Montana  
Supreme Court noted in a concurrence on a jury selection case that “[i]n my view, we should  
revisit Montana’s approach to equal protection… consistent with the Montana Constitution 
and with society’s improved understanding of implicit bias.”281 That the Montana Constitution  
explicitly prohibits discrimination on the basis of “race, color, sex, culture, social origin or condition,  
or political or religious ideas” further supports this interpretation.282 Justice Appel of the Supreme 
Court of Iowa noted in a dissent that Government’s broad power to stop and arrest individuals “is 
highly troublesome in light of recent scholarship on implicit bias” and that “[i]t is no answer to say 
that the African-American defendant in this case must prove ‘invidious discrimination’ as such a 
demonstration would be virtually impossible in this case or in any case.”283 These cases can be 
good jumping off points for arguments on implicit bias.

In addition, certain states may offer greater statutory or constitutional protection against  
discrimination. California passed the Racial Justice Act of 2020 with the explicit goal of  
establishing greater safeguards than the federal equal protection clause affords. The Act 
states that the “state shall not seek or obtain a criminal conviction or seek, obtain, or impose a  
sentence on the basis of race, ethnicity, or national origin.” In addition to protecting against  
intentional discrimination, the act applies when there are racial disparities in convictions and  
sentencing based on race,284 and when implicit bias impacts the outcomes for criminal  
defendants. Pennsylvania also has a new constitutional amendment prohibiting racial  
discrimination.285 Pennsylvania courts have not yet interpreted this provision, but advocates could 
argue that it requires greater protection than existing constitutional protections, or its passage 
would be superfluous.286 This, too, may create opportunities to challenge disparities in youth  
incarceration and in youth conditions.

B. Challenging Structural Injustice
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These arguments might be further bolstered by recognizing how discrimination itself may be 
evidence of a disproportionate and cruel punishment in violation of the Eighth Amendment or 
analogous state protections. Under the Eighth Amendment, a punishment disproportionate to the 
culpability of the offender and the seriousness of the offense violates the constitution. Moreover, 
the harshest punishments for youth should be reserved for the “rare,” irreparably corrupt child.287 
Evidence that a punishment is imposed disproportionately on Black, Latine, Indigenous youth and 
other youth of color calls into question the nexus between the punishment and the culpability of 
the offender. Similarly, evidence of disproportionality in conditions of confinement such as solitary 
confinement, pepper spray or restraints calls into question the penological need for such harsh 
treatment. Given recent rollbacks in Eighth Amendment interpretation at the U.S. Supreme Court,288  
advocates may wish to raise these arguments, as well, in state courts.

These arguments clearly push the bounds of the law – they won’t be easy wins. Failing to make 
these arguments at all, however, risks reinforcing a false narrative that the systems operate  
justly. Raising the arguments alone can help to shift the discourse, particularly when paired with 
the types of communications strategies raised above.

Transformative leaders emphasized that dignity requires connection to family and community.  
Legal strategies to confront incarceration can support this goal; by keeping youth out of locked  
facilities, these approaches eliminate obstacles to connection.

 1.  Using federal disability law

Federal disability law can support decarceration. The Americans with Disabilities Act (ADA) “may, 
at times, require not just modifications to policies and practices in the correctional setting but also 
alternatives to incarceration itself when appropriate.”289 The Act recognizes institutionalization as a 
form of discriminatory segregation that is a “serious and pervasive social problem.”290 In Olmstead 
v. L.C., the U.S. Supreme Court shored up these protections, recognizing that “confinement in an 
institution severely diminishes the everyday life activities of individuals, including family relations, 
social contacts, work options, economic independence, educational advancement, and cultural  
enrichment.”291 The Court therefore held that states must provide community-based treatment for 
individuals with disabilities when appropriate to the individual’s needs and reasonably possible 
given state resources.292  

As a result, advocates can argue that youth must not be incarcerated when a less restrictive  
alternative exists. In M.G. v. New York State Office of Mental Health, an adult plaintiff with  
psychiatric disabilities was incarcerated when he did not receive appropriate housing and  
supportive services in the community.293 The District Court denied Defendants’ motion to dismiss, 
noting that a failure to provide adequate community-based services that puts individuals at risk 
of institutionalization was sufficient evidence of a violation to establish a claim under the ADA.294 
Similarly, in Prisoner A. v. State of Vermont, an adult prisoner sued the state when he remained  
incarcerated after having served his minimum sentence because there were no appropriate  
services in the community. The case resulted in a private settlement.295 Young people who can prove 
their incarceration is due to a lack of available services in the community could file similar claims. 

Disability law also provides a tool to argue for increased diversion opportunities. U.S.  
Department of Justice guidance underscores the importance of coordination with mental health  
providers to divert individuals with disabilities from the criminal legal system, highlighting a  
settlement in Portland, Oregon that “led to the creation of a crisis center available to first  
responders seeking to divert individuals with disabilities from the criminal justice system into the 
community mental health system,” a settlement agreement in Delaware creating community-based 
crisis intervention services that police could rely on for people facing mental health crises, and 
a settlement agreement in Hinds County, Mississippi in which the county “agreed to establish a  
criminal justice coordinating committee… to prevent unnecessary arrest and detention and  
connect individuals with disabilities to mental health services.”296 

Applying the disability lens to youth in the justice system offers a helpful tool, but also contains 
potential pitfalls. On the one hand, as described above, disability law creates relatively robust  
protections for individuals, with a focus on community-based responses that would support many 
young people in the juvenile legal system with disabilities. On the other hand, youth in underserved 
neighborhoods are often overidentified as having disabilities because of school failures and other 
environmental factors;297 legal theories should not depend on diagnoses, but rather on what will 
work best to support any young person to succeed.

 2.  Protecting youth from health risks 

Advocates can also argue that youth must be released from facilities to protect them from 
extraordinary dangers or health risks. In the early days of the COVID pandemic, advocates filed 
lawsuits with the explicit goal of releasing young people from facilities given the heightened risk of 
disease transmission on the inside. The cases demonstrate both the potential and the limitations of 
such lawsuits; while they fell short of their goals in the courtroom, they did help spur positive policy 
changes. 

In Pennsylvania, for example, Juvenile Law Center filed a King’s Bench petition seeking to release 
young people from confinement in the early days of the pandemic. We argued that keeping youth in 
crowded locked facilities with poor ventilation and sanitation violated the Constitution by exposing 
them to a heightened risk of COVID-19. More specifically, we argued that these conditions violated 
the Fourteenth Amendment by subjecting youth to unconstitutional punishment and violated the 
Eighth Amendment because the facilities could not guarantee “reasonable safety” to youth.298 We 
petitioned the court to prohibit detention for a wide category of offenses and to require juvenile 
courts to consider releasing youth already confined. While the Court declined our petition, it did 
direct local courts to take actions that would ultimately, and significantly, reduce the population of 
confined youth. It directed courts to engage with other stakeholders to consider youth or classes 
of youth who could be released from placement,299 and within months, the population had shrunk 
significantly; approximately half as many youth faced placement dispositions in court in 2020 and 
2021 as compared with 2019.300 Advocates filed a similar case in Maryland, with similar results.301  

Had the courts responded with legal rulings rather than advisory opinions, these cases could 
have set a standard for litigation in other contexts, creating a model for litigation even absent a  
pandemic. Courts’ hesitation to do so was likely fueled by a reluctance to depart from the  
status quo; the fact that adolescents faced lower risks of COVID transmission, serious illness and 
death as compared to adults also likely contributed. Nonetheless the advisory opinions and policy  
recommendations offer a limited model for reducing population in facilities, and the placement  
population drop demonstrates that alternative approaches to youth justice can be effective.

C. Advocating for Connection to 
Family & Community
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Cases filed on behalf of medically vulnerable adults during COVID may provide a better model 
for future litigation, as a few of these cases did result in prisoner releases to protect individuals 
from serious health risks.302 Advocates might consider arguments on behalf of classes of uniquely  
vulnerable young people, such as those with specific mental or physical health concerns, or 
those who are pregnant or parenting, as a tool for shrinking the number of youth confined away 
from home. These arguments could be bolstered in states with particularly protective Eighth or  
Fourteenth Amendment provisions and related case law.

 3.  Releasing youth from overcrowded facilities

Overcrowding case law explicitly permits advocates to petition for prisoner release orders 
and prison population caps as a remedy to unconstitutional conditions of confinement; these 
cases provide one tool to bring youth home rather than just to improve the conditions inside a  
facility. In Brown v. Plata, the U.S. Supreme Court held that overcrowding in California’s adult  
prison resulted in an unconstitutional deprivation of medical and mental health care that could 
not be remedied without reducing population.303 The Court ordered the state to reduce its prison  
population within two years,304 recognizing that reducing overcrowding could even improve public 
safety.305 Lawyers may be able to further develop this approach by arguing that young people are 
uniquely vulnerable to harm from overcrowding, and relying on Eighth and Fourteenth Amendment 
case law establishing unique protections for young people in the legal system, and as described 
above, more protective state analogs.306 

Overcrowding case law provides one avenue to push to bring youth back home, but it is far from 
a panacea. First, overcrowding without more does not violate the constitution; courts have held 
that relief is warranted only when overcrowding also leads to unconstitutional conditions that 
cannot be remedied through other means. If agencies can remedy the conditions through other 
means, such as increased staffing, courts will defer to them to do so; the order “leaves the choice 
of means to reduce overcrowding to the discretion of state officials.”307 This is a high bar. Second, in  
federal court, pursuant to the Prison Litigation Reform Act, and similar laws passed in most  
states,308 advocates can only seek release of individuals to address overcrowding when they 
have first tried all other methods to address the problem.309 Still, by considering the possibility of  
overcrowding arguments early in litigation, and filing complaints that rest in part on overcrowding, 
advocates may create opportunities for remedies later in the litigation that will reunite children with 
their families and shrink the footprint of the juvenile legal system.  

 4. Using state statutory protections

State juvenile legal system codes also provide tools to keep children in their homes and  
communities; many explicitly call for young people to be served at home whenever possible.  
California’s juvenile act purpose clause, for example, directs the state to “preserve and  
strengthen the minor’s family ties whenever possible, removing the minor from the custody of his or   
her parents only when necessary for his or her welfare or the safety and protection of the public” 
and notes that if a child is removed from the home “reunification” is a primary objective. Relying 
on this, a California appellate court held an out-of-state placement of a child to be an abuse of  
discretion.310 Similarly, Colorado code’s purpose is to “secure for each child… such care and  
guidance, preferably in his own home, as will best serve his welfare and the interests of  
society.”311 Nebraska’s juvenile act purpose is to assure youth care and protection in a safe and  
stable environment, “in the juvenile’s own home whenever possible.”312 Washington statutes set 
limits to disposition length, absent extenuating circumstances.313 Advocates have successfully  
relied on such laws in arguing for release.314 

As Terrell Carter, Rachel Lopez, and Kempis Songster have argued, reconceptualizing dignity calls 
for a “dramatic reimagin[ing] of the U.S. criminal legal system into one that elevates humanity, 
not deprives it” and a recognition of a legal right to redemption in the Eighth Amendment.315 
This concept of human dignity should be recognized as “latent in the Eighth Amendment” and a 
part of the “evolving standards of decency” at the core of the Eighth Amendment analysis.316  

While the current climate in federal courts will pose immense challenges to these arguments, some 
state constitutions set forth heightened protections against cruel punishment that may better 
support advocacy for restoration or redemption.317 Montana, for example, explicitly guarantees 
that “[t]he dignity of the human being is inviolable.”318 Combining that commitment to dignity with 
their prohibition on cruel and unusual punishment, the Montana Supreme Court has recognized 
that “The plain meaning of the dignity clause commands that the intrinsic worth and the basic  
humanity of persons may not be violated” and that conditions of confinement that exacerbate 
mental illness violate the state constitution because they deprive “inmates of the basic necessity 
for human existence and have crossed into the realm of psychological torture.319 

Similarly, some states prohibit “cruel punishment,” which may provide greater protection than 
the federal prohibition on “cruel and unusual punishment.” The Washington Supreme Court, for  
example, has recognized that their constitution’s cruel punishment clause “is more protective than 
the Eighth Amendment.”320 Where the Eighth Amendment requires officials to know and disregard 
the harm, the Washington provision establishes a violation based solely on objective standards.321 
And where Eighth Amendment case law refers to human dignity, the Washington constitution  
explicitly incorporates a commitment to recognizing “the basic necessities of dignity.”322 Similarly, 
the Michigan Supreme Court has recognized that the state has “its own punishment provision, 
but it is broader than the Federal Eighth Amendment counterpart” as it prohibits cruel or unusual  
punishment.323 Some states also have constitutional provisions protecting prisoners from being 
treated with “unnecessary rigor” that courts have interpreted to protect against “unjust treatment” 
or “abuse.”324 Oregon, for example, held that opposite-sex pat-downs violated this clause.325    

Juvenile act provisions may also support connecting young people to positive interventions. Al-
abama law, for example, notes that the juvenile system should “promote a continuum of services 
for children and their families” and “promote the use of community-based” alternatives and use 
the “least restrictive” interventions.326 Arkansas emphasizes the importance of meeting the child’s 
“emotional, mental, and physical welfare.”327 Minnesota’s code requires the state to use “means 
that are fair and just, that recognize the unique characteristics and needs of children, and that 
give children access to opportunities for personal and social growth.”328 Montana law explicitly 
disavows retribution and notes that “the youth is entitled to maintain ethnic, cultural, or religious 
heritage.”329 Advocates can use these provisions, too, to ensure that young people are not placed in 
restrictive correctional settings but instead given access to appropriate treatment and services.330  

Even the most protective state laws will likely fall far short of true transformation; nonetheless, they 
can be one tool in an effort to support movement goals.

D. Advocacy for Connection  
& Restoration
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