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facto life sentence, given a juvenile convicted of murder. This Court held
that the United States Constitution’s Eighth Amendment protections
against “cruel and unusual” punishments did not bar the imposition of a
50 year to life sentence imposed on a juvenile but specifically did not ad-
dress broader protections accorded under the Pennsylvania Constitution.
As Justice Donohue noted in this Court’s decision in Commonwealth v.
Felder:

Today’s decision does not foreclose further devel-

opments in the law as to the legality of juvenile life

without parole sentences (or their de facto equiva-

lent as alleged here) under the Pennsylvania Con-

stitution nor as to how appellate courts will review
the discretionary aspects of such sentences.

269 A.3d 1232, 1247 (Pa. 2022) (Donohue, J. concurring, joined by Todd,
J.).

An examination of the text of the Pennsylvania Constitution, Arti-
cle I, Section 13, demonstrates that it 1s broader than the Eighth Amend-
ment, the history of Article I, Section 13 demonstrates that it was drafted
to prohibit all punishments that did not deter or support rehabilitation,
other jurisdictions have interpreted their similar state protections more

broadly than the Eighth Amendment and policy considerations support



holding that a de facto life sentence such as the one meted out here con-

stitutes cruel punishment.

ORDERS AND OPINIONS BELOW

This is a petition for allowance of appeal from the memorandum
opinion and order issued December 12, 2024 by a panel of the Superior
Court (Lazarus, P.J., Nichols, J., and Colins, J.) affirming the dismissal
of Petitioner Jose Hernandez’ post-conviction petition, 1785 EDA 2023.
Mr. Hernandez had appealed from the order entered in the Philadelphia
Court of Common Pleas dismissing his post-conviction petition which
challenged under the Pennsylvania Constitution the four concurrent 45
years to life sentences he received. The Superior Court’s opinion is at-
tached as Exhibit A. The post-conviction court’s opinion is attached as
Exhibit B. The Statement of Errors Complained of on Appeal is attached

as Exhibit C.



STATEMENT OF PLACE OF RAISING AND PRESERVATION
OF ISSUES

Mr. Hernandez was seventeen years old when he was charged with
four counts of murder. His life sentences were vacated based upon Miller
v. Alabama, 567 U.S. 460 (2012). He was resentenced in 2018 to four con-
current 45 year to life sentences. The Superior Court, Commonwealth v.
Hernandez, 217 A.3d 873 (Pa. Super. 2019), affirmed and this Court de-
nied review, Commonwealth v. Hernandez, 279 A.3d 36 (Pa. 2022). Mr.
Hernandez then timely filed a counseled PCRA petition, arguing that his
sentences constituted a constitutionally prohibited de facto life sentence
pursuant to the Pennsylvania Constitution’s Article I, Section 13 bar
against “cruel punishments.” The Pennsylvania Constitution’s cruel pun-
ishment bar was raised in Mr. Hernandez’ PCRA petition, it was raised
in his Statement of Errors, it was presented in his appellate brief and it
was addressed by the Superior Court which held that whether Article I,
Section 13 of the Pennsylvania Constitution accords broader protections
i1s up to this Court to decide. See Commonwealth v. Hernandez, slip opin-

ion at 14. This Court should accept that invitation.



QUESTION PRESENTED

Is not the Pennsylvania Constitution’s “Cruel Pun-
1shment” bar broader than the United States Con-
stitution’s “Cruel and Unusual Punishment” bar
and for that reason does not the de facto life sen-
tence imposed on Jose Hernandez violate the
Pennsylvania Constitution, requiring that his sen-
tences be vacated and the matter remanded for a
new sentencing hearing?

Not addressed by the Superior Court below.

STATEMENT OF THE CASE
The facts and procedural history of this case was discussed by
Judge Barbara McDermott in her Order and Opinion dismissing Mr. Her-
nandez’ post-conviction petition.

On May 6, 1988, the Petitioner, the then juvenile
Jose Hernandez, was arrested and charged with
four counts of Murder and related offenses. On
January 25, 1990, after a jury trial before the Hon-
orable Eugene H. Clarke, a jury convicted the Pe-
titioner of four counts of First-Degree Murder and
one count of Possession of an Instrument of Crime
(“PIC”). On that same date, Judge Clarke sen-
tenced the Petitioner to two consecutive and two
concurrent terms of life imprisonment without the
possibility of parole for the First-Degree Murder
convictions, and a concurrent sentence of two and
one-half to five years imprisonment for PIC.

On June 25, 2018, after a direct appeal and series
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of PCRA petitions, this Court granted the Peti-
tioner post-conviction relief and vacated his Janu-
ary 25, 1990 sentence pursuant to Miller and
Montgomery. On  June 27, 2018, this
Court imposed concurrent forty-life years to life
sentences on each count of First-Degree Murder,
and no further penalty on PIC. The Petitioner did
not file a post-sentence motion.

On July 27, 2018, the Defendant filed a timely No-
tice of Appeal and later 1925(b) Statements of Er-
ror. On August 21, 2019, after this Court issued a
1925(a) Opinion on September 25, 2018, this Su-
perior Court affirmed the Petitioner’s Judgment of
Sentence. The Pennsylvania Supreme Court de-
nied his Petition for Allowance of Appeal on May
25, 2022.

On May 12, 2023, the Petitioner filed a counseled
PCRA Petition. On May 19, 2023, this Court is-
sued a Notice of Intent to dismiss pursuant to
PA.R.Crim.P. 907. The Petitioner filed his Re-
sponse to this Court’s 907 Notice on June 8, 2023.

Order and Opinion of McDermott, J. at 1-2 (attached hereto as Exhibit

B) (footnotes deleted).



REASONS FOR GRANTING ALLOWANCE OF APPEAL

Allocatur Should Be Granted As A De Facto Life Sentence
Imposed On A Juvenile Who Has Demonstrated Rehabilitation
And Is Not Permanently Incorrigible, Irreparably Corrupt, Or Ir-
retrievably Depraved Violates Art. I, § 13 Of The Pennsylvania
Constitution

This Honorable Court should grant Mr. Hernandez’ petition for re-
view to ensure fidelity to Article I, Section 13 of the Pennsylvania Con-
stitution, an issue the Superior Court refused to address. The Framers of
the Pennsylvania Constitution intended that any punishment that is not
necessary to deter or reform is cruel under Article I, Section 13. A life
without parole sentence, or its de facto equivalent, is cruel and therefore
unconstitutional under the Pennsylvania Constitution when imposed on
an individual who was a child at the time of the crime, whose crime re-
flects transient maturity, and who has a capacity for rehabilitation. Such
1s the case for Mr. Hernandez. Mr. Hernandez’s four 45 years to life sen-
tences 1s a de facto life without parole sentence and is disproportionate,
and hence unconstitutionally cruel punishment under the Pennsylvania

Constitution. Mr. Hernandez’ sentence stands out among resentences for

juvenile lifers across the Commonwealth. To date, approximately 93% of



Pennsylvania’s juvenile lifers (499 of 534 individuals) have been resen-
tenced; nearly 75% were resentenced to minimum terms of 35 years to
life or less, including consecutive sentences.! Mr. Hernandez’ sentence of
four concurrent 45 years to life sentences is an unconstitutional outlier.
Pennsylvania Courts are obligated to conduct a separate Article I,

Section 13 analysis when evaluating claims of “cruel punishment”:
“[C]laims of cruel punishment may warrant a separate analysis under
the U.S. and Pennsylvania Constitutions, as the two could conceivably
yield different results in the same factual scenario, particularly where
there 1s some basis for a distinct state constitutional approach.” Com-
monwealth v. Baker, 78 A.3d 1044, 105455 (Pa. 2013) (Castille, C.dJ.,
concurring). This remains true even following this Court’s decision in
Commonwealth v. Felder (which had held that a 50 years to life sentence
1mposed on a juvenile did not violate the federal constitution), as Justice
Donohue noted:

Today’s decision does not foreclose further devel-

opments in the law as to the legality of juvenile life

without parole sentences (or their de facto equiva-

lent as alleged here) under the Pennsylvania Con-

stitution nor as to how appellate courts will review
the discretionary aspects of such sentences.

1 Data on file with Juvenile Law Center.
8



269 A.3d 1232, 1247 (Pa. 2022) (Donohue, dJ. concurring, joined by Todd,
J.).

Importantly, Pennsylvania is not “bound by the decisions of the
United States Supreme Court which interpret similar (yet distinct) fed-
eral constitutional provisions.” Commonwealth v. Edmunds, 586 A.2d
887, 894 (Pa. 1991). The federal Constitution establishes a minimum
level of rights and protections, but states have the power to provide
broader relief “beyond the minimum floor which is established by the fed-
eral Constitution.” Id. (citing Commonwealth v. Sell, 470 A.2d 457, 467
(Pa.1983)). To maintain autonomy, states are encouraged to engage in
their own independent analysis “in drawing meaning from their own
state constitutions.” Id. And, indeed, the Framers of the Pennsylvania
Constitution did just that. As such, when imposed on Mr. Hernandez, a
child whose crime reflects transient immaturity, a discretionary life with-
out parole or a de facto life sentence is unconstitutional and thus violates
the Pennsylvania Constitution’s broader protection from cruel punish-

ment. See Felder, 269 A.3d at 1247—48 (Donohue, J. concurring).



A. Pennsylvania’s Constitutional Ban On Cruel Punishments Is
Not Co-Extensive With The Eighth Amendment’s Ban On Cruel
And Unusual Punishments

Last year, this Court reversed Fischer v. Dep’t of Public Welfare,

502 A.2d 114 (Pa. 1985), clarifying that when a state adopts its own

unique constitutional provisions—in that case, Pennsylvanmia’s Equal

Rights Amendment—it does not mean for them to be merely redundant

with the federal Constitution. Allegheny Reprod. Health Ctr. v. Pennsyl-

vania Dep’t of Hum. Servs., 309 A.3d 808, 933—-34; 947 (Pa. 2024) (“A con-
clusion that our Constitution’s equal protection provisions are to be read
in lockstep with the federal Equal Protection Clause runs the risk of ren-
dering our own constitutional text, history, traditions, and jurisprudence

‘a mere row of shadows.”) (citation omitted). Adhering to the Court’s

longstanding Edmunds framework, the Court emphasized that it “must

give the Pennsylvania Constitution meaning, and unique meaning where
1t so provides.” Id. at 944. That is as true for the state’s Equal Rights

Amendment as it is for its prohibition on cruel punishment.

Explicit in the Court’s reasoning is that interpreting the state’s con-

stitutional provisions as simply mirrors of the federal Constitution would

10



overlook unique constitutional provisions that makes this Common-
wealth unique. As discussed below, the Framers of Article I, Section 13
intended for the Commonwealth’s cruel punishment clause to be broader
than the cruel and unusual clause of the Eighth Amendment. Interpret-
ing our state Constitution “in lockstep” with the federal Constitution
runs afoul of our Framers’ intent. By conducting a faithful interpretation
of the Pennsylvania Constitution this Court can protect its citizens where
federal constitutional safeguards fall short—and where greater protec-
tion is precisely what our Framers intended.

Specifically with reference to youthful offenders serving extreme
sentences, this Court previously considered whether to accord Article I,
Section 13 a broader interpretation than the Eighth Amendment in Batts
1. Commonuwealth v. Batts, 66 A.3d 286, 297-99 (Pa. 2013). In declining
to do so, the Court wrote: “[T]he arguments presented do not persuade us
that the Pennsylvania Constitution requires a broader approach to pro-
portionality vis-a-vis juveniles than is reflected in prevailing United

States Supreme Court jurisprudence.” Id. at 299.2 The Court’s position in

2 See Batts, 66 A.3d at 298 n.5 (“We recognize that this Court has previously
held Article I, Section 13 to be coextensive with the Eighth Amendment in several
contexts. See Commonwealth v. Zettlemoyer, 454 A.2d 937, 967 (Pa. 1982), abrogated

11



Batts I cannot be squared with the historical record underlying the Penn-
sylvania provision, nor with its own framework for evaluating this ques-
tion.

To determine whether the Pennsylvania provision confers broader
protection than the Eighth Amendment, the Court must analyze: “1) [the]
text of the Pennsylvania constitutional provision; 2) [the] history of the
provision, including Pennsylvania case-law; 3) related case-law from
other states; and 4) policy considerations, including unique issues of state
and local concern, and applicability within modern Pennsylvania juris-
prudence.” Edmunds, 586 A.2d at 390.

1. The text of the Pennsylvania Constitution is broader than
the Eighth Amendment

On 1ts face, the text of Article I, Section 13 of the Pennsylvania Con-
stitution 1s broader than the Eighth Amendment. Article I, Section 13

provides that “excessive bail shall not be required, nor excessive fines

on other grounds by Commonuwealth v. Freeman, 827 A.2d 385 (Pa. 2003) (death pen-
alty); Commonwealth v. 5444 Spruce St., 832 A.2d 396, 399 (Pa. 2003) (excessive
fines); Jackson v. Hendrick, 503 A.2d 400, 404 n.10 (Pa. 1986) (prison conditions).
Importantly, none of those cases involved juvenile offenders, who the Supreme Court
has indicated are to be treated differently with respect to criminal punishment. See,
e.g., Miller, 567 U.S. at 481). See also Commonwealth v. Cunningham, 81 A.3d 1, 17
(Pa. 2013) (Castille, C.J. concurring) (providing examples where “the Court has con-
ducted a separate Article I, Section 13 analysis, even in instances where the Court
believed that the governing Pennsylvania standard was coextensive with the federal
standard.”).

12



imposed, nor cruel punishments inflicted.” PA. CONST. Art. I, § 13. This
differs from the Eighth Amendment’s more narrow prohibition against
punishments that must be both “cruel” and “unusual.” U.S. CONST.
Amend. VIII; see Baker, 78 A.3d at 1052 (Castille, C.J., concurring).

2. The history of Article I, Section 13 demonstrates that the
drafters sought to prohibit all punishments which did not
deter or support rehabilitation

In a recent examination of the historical foundations for Pennsyl-
vania’s “cruel punishments” ban, one commentator noted that the origi-
nal understanding of “cruel” by the Pennsylvania Framers favors a
broader interpretation of the state provision. See Kevin Bendesky, “The
Key-Stone to the Arch”: Unlocking Section 13’s Original Meaning, 26 U.
PA. J. CONST. L. (2023) (hereinafter “Bendesky”).

The original purpose of punishment in Pennsylvania was to deter
and reform. The Framers of the Pennsylvania Constitution came to be-
lieve that every punishment that is not absolutely necessary for deter-
rence 1s “tyrannical” and cruel. See Bendesky, supra, at 15-16. This in-
formed the meaning of cruelty and led to Section 13 of the Pennsylvania

Constitution.

In contrast, the Eighth Amendment originally sought to prohibit

13



punishments that were unusual, where “terror, pain, or disgrace [were]
superadded” to the penalty of death. Bucklew v. Precythe, 587 U.S. 119,
130 (2019) (alteration in original) (quoting WILLIAM BLACKSTONE, COM-
MENTARIES ON THE LAWS OF ENGLAND 370 (1769)). “Cruel” was understood
to mean “[p]leased with hurting others; inhuman; hard-hearted; void of
pity; wanting compassion; savage; barbarous; unrelenting,” or “[d]isposed
to give pain to others, in body or mind; willing or pleased to torment, vex
or afflict; inhuman; destitute of pity, compassion or kindness.” Id. (alter-
ations in original) (first quoting SAMUEL JOHNSON, A DICTIONARY OF THE
ENGLISH LANCUAGE (4th ed. 1773), and then quoting NOAH WEBSTER, AN
AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE (1828)). Ratifiers of the
Eighth Amendment sought to prohibit torturous and barbarous punish-
ments such as disemboweling, public dissection, burning alive, mutilat-
ing, and other “atrocious” methods of execution, practices which “had
long fallen out of use and so had become ‘unusual.” See id. Thus, the
federal Framers were not concerned with proportionality, as were the
Pennsylvania Framers, but with outlawing barbarous punishments.

At the federal level, a punishment also had to be both cruel and

14



unusual, as the Supreme Court would permit punishments that were un-
usual, but not cruel. See Bucklew, 587 U.S. at 130-32 (citing In Re
Kemmler, 136 U.S. 436, 447 (1890) (finding that death by electrocution
was a new method of punishment and could be considered unusual, but
was legal because the “punishment of death is not cruel, within the mean-
ing of that word as used in the Constitution.”)). According to the late Jus-
tice Scalia, this was intentional, as the Framers of the federal Constitu-
tion knew of state constitutions, like Pennsylvania’s and South Caro-
lina’s, which prohibited only cruel punishment and guaranteed propor-
tional punishments, but purposely chose not to adopt such provisions. See
Harmelin v. Michigan, 501 U.S. 957, 966—67 (1991) (noting that the Eng-
lish Declaration of Rights, from which the Eighth Amendment “is taken
almost verbatim,” “did not explicitly prohibit ‘disproportionate’ or ‘exces-
sive’ punishments” but only “cruell and unusuall” punishments [sic]).
Pennsylvania’s independent meaning of “cruel” prevailed inde-
pendently until the federal government ruled that the Eighth Amend-
ment applied to the states. See Robinson v. California, 370 U.S. 660

(1962). Since then, Pennsylvania Courts appear to have ignored the

15



state’s history and purpose in banning “cruel” versus “cruel and unusual”
punishments in its Constitution.

3. Other jurisdictions have interpreted similar state protec-
tions more broadly than the Eighth Amendment

The language in Pennsylvania’s Constitution banning cruel punish-
ments 1s not unique; several other jurisdictions have likewise banned
cruel punishments, or cruel or unusual punishments under their state
constitutions. These constitutional provisions have been interpreted to
provide greater protections than the Eighth Amendment. See State v.
Vang, 847 N.W.2d 248, 263 (Minn. 2014) (Minnesota Supreme Court
found the difference between 1ts nearly identical “cruel or unusual” pun-
1shment provision as “not trivial’ because the ‘United States Supreme
Court has upheld punishments that, although . . . cruel, are not unusual™
(quoting State v. Mitchell, 577 N.W.2d 481, 488 (Minn. 1998))); Hale v.
State, 630 So.2d 521, 526 (Fla. 1993) (“The federal constitution protects
against sentences that are both cruel and unusual. The Florida Consti-
tution, arguably a broader constitutional provision, protects against sen-
tences that are either cruel or unusual.”); Commonwealth v. Concepcion,
164 N.E.3d 842, 855 (Mass. 2021) (noting that Article 26 of the Massa-

chusetts Constitution, which prohibits the infliction of “cruel or unusual
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punishments,” “affords defendants greater protections than the Eighth
Amendment”)3; People v. Anderson, 493 P.2d 880, 883 (Cal. 1972), super-
seded by constitutional amendment, Cal. Const. art. 1, § 27 (California
Supreme Court rejected the idea that their state constitution was “coex-
tensive” with the Eighth Amendment, and found that use of the disjunc-
tive “or” in the state constitution was significant and purposeful); see also
People v. Baker, 229 Cal. Rptr. 3d 431, 442 (Cal. Ct. App. 2018) (Califor-
nia Court of Appeal construed the state constitutional provision separate
from its federal counterpart and found that the distinction between
Eighth Amendment wording and the California Constitution was “pur-
poseful and substantive rather than merely semantic”). See also Burnor
v. State, 829 P.2d 837, 839—40 (Alaska Ct. App. 1992) (applying its own
“single test to determine whether a statutory penalty constitutes cruel

and unusual punishment”).

The Washington Supreme Court interpreted its constitution as

3 Most recently, the Massachusetts Supreme Judicial Court extended its holding
in Diatchenko v. District Attorney for the Suffolk Dist., 466 Mass. 655, 670 (2013)—
that sentencing a juvenile offender to life without parole in any circumstance is cruel
or unusual—to emerging adults, or those aged 18 through 20. Commonwealth v.
Mattis, 493 Mass. 216, 217-18 (2024).

17



more protective than the Eighth Amendment, reasoning that “[e]spe-
cially where the language of our constitution is different from the analo-
gous federal provision, we are not bound to assume the framers intended
an identical interpretation.” State v. Fain, 617 P.2d 720, 723 (Wash.
1980) (en banc). In 2018, after an Edmunds-like analysis, the Washing-
ton Supreme Court confirmed its broader interpretation in the context of
youth sentencing. State v. Bassett, 428 P.3d 343, 346 (Wash. 2018). It
reasoned that “on its face” the Washington Constitution offers greater
protection because it prohibits “merely cruel” punishments. Id. at 349
(quoting State v. Dodd, 838 P.2d 86, 96 (Wash. 1992) (en banc)). The
Washington Supreme Court also recognized how the state has evolved,
through legislation and caselaw, to recognize that children warrant spe-
cial protection. Id. at 350. The Court reasoned that, in the context of ju-
venile sentencing, the Washington Constitution provided greater protec-
tion than the Eighth Amendment. Id.

More recently, in State v. Kelliher, decided after Jones, the North
Carolina Supreme Court found that it violates both the Eighth Amend-

ment and “article I, section 27 of the North Carolina Constitution to sen-

18



tence a juvenile homicide offender” who 1s “neither incorrigible nor irre-
deemable’ to life without parole.” 873 S.E.2d 366, 370 (N.C. 2022). The
Court found that the North Carolina Constitution, which prohibits “cruel
or unusual punishments,” N.C. Const. art. I, § 27 (emphasis added), of-
fers protections that are distinct and broader than those provided under
the Eighth Amendment. Kellther, 873 S.E.2d at 382. This interpretation,
which was different from the Court’s previous interpretation as coexten-
sive with the Eighth Amendment, State v. Green, 502 S.E.2d 819, 828
(N.C. 1998), was changed to conform with contemporary understanding
of adolescent development recognized by the Court. Id. at 384. The Court
further held that its state constitution forbade any sentence, or combina-
tion of sentences, which require youth to serve more than 40 years in
prison before parole eligibility, as a de facto life without parole sentence
“because it deprives the juvenile of a genuine opportunity to demonstrate
he or she has been rehabilitated and to establish a meaningful life outside
of prison” and that such sentences also violated the Eighth Amendment.
Kelliher, 873 S.E.2d at 370. The Court reasoned that adopting a position

that under Jones, “the Eighth Amendment requires nothing more than

19



that ‘sentencing courts . . . take children’s age into account before con-
demning them to die in prison” would repudiate core principles articu-
lated in Miller and Montgomery. Id. at 379 (alteration in original) (quot-
ing Montgomery, 577 U.S. at 209). This interpretation is “irreconcilable”
with the United States Supreme Court’s own stated characterization of
its holding: that Jones did not abrogate Miller, and the United States
Supreme Court only intended to reject the appendage of new procedural
requirements to Miller and Montgomery. Id. “To hold otherwise would
require us to read Jones far more expansively” than intended, “the very
sin that Jones warns us against committing.” Id. at 380.

4. Pennsylvania policy considerations support holding that
a de facto life sentence constitutes cruel punishment

This Court has long held that children must be treated differently
than adults. This precedent and the Commonwealth’s long-standing pol-
icies support the conclusion that sentencing a young person capable of
change and rehabilitation to life in prison is a cruel punishment under
the Pennsylvania Constitution. “[T]here is an abiding concern, in Penn-
sylvania, that juvenile offenders be treated commensurate with their
stage of emotional and intellectual development and personal character-

1stics.” Batts, 66 A.3d at 299.

20



Pennsylvania Courts have consistently held that children are enti-
tled a special place of reform and care within the legal system. This Court
has recognized the special status of adolescents, and has held, for exam-
ple, that a court determining the voluntariness of a youth’s confession
must consider the youth’s age, experience, comprehension, and the pres-
ence or absence of an interested adult. Commonwealth v. Williams, 475
A.2d 1283, 1288 (Pa. 1984). In Commonwealth v. Kocher, involving the
prosecution of a nine-year-old for murder, this Court referred to the com-
mon law presumption that children under the age of 14 are incapable of
forming the requisite criminal intent to commit a crime. 602 A.2d 1307,
1313 (Pa. 1992). While this common law presumption was replaced by
the Juvenile Act, its existence for decades demonstrates that Pennsylva-
nia’s common law was especially protective of minors. The Juvenile Act
also recognizes the special status of minors in its aim “to provide for chil-
dren committing delinquent acts programs of supervision, care and reha-
bilitation which provide balanced attention to the protection of the com-
munity, the imposition of accountability for offenses committed and the
development of competencies to enable children to become responsible

and productive members of the community.” 42 Pa.C.S.A. § 6301(b)(2).
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This focus on rehabilitation and competency development underscores
Pennsylvania’s recognition that children are still changing and deserve
special protections under the law.4

In In re J.B., this Court held that the Sex Offender Registration
and Notification Act (SORNA) “violates juvenile offenders’ due process
rights through use of an irrebuttable presumption.” 107 A.3d 1, 2 (Pa.
2014). This Court recognized that youth commit sexual offenses due to
“Impulsivity and sexual curiosity, which diminish with rehabilitation and
general maturation,” and make them less likely than adults to reoffend.
Id. at 17. Similarly, in Batts Il this Court noted the unique attributes of
youth (that youth are impetuous, have an underdeveloped sense of re-

sponsibility, lessoned culpability and greater capacity for change and re-

4 Additionally, Pennsylvania statutory law consistently recognizes that children
lack the same judgment, maturity and responsibility as adults. See, e.g., 23 Pa.C.S.A.
§ 5101 (the ability to sue and be sued or form binding contracts attaches at age 18);
18 Pa.C.S.A. §§ 6308, 6305 (a person cannot legally purchase alcohol or tobacco prod-
ucts until age 21); 10 Pa.C.S.A. § 305(c)(1) (no person under the age of 18 in Pennsyl-
vania may play bingo unless accompanied by an adult); 18 Pa.C.S.A. § 6311 (a person
under age 18 cannot get a tattoo or body piercing without parental consent); 72
Pa.C.S.A. § 3761-309(a) (a person under age 18 cannot buy a lottery ticket); 3
Pa.C.S.A. § 9340 (no one under age 18 may make a wager at a racetrack); 23 Pa.C.S.A.
§ 1304(a) (youth under the age of 18 cannot get married in Pennsylvania without
parental consent).
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habilitation than adults) recognized in Roper, Graham, Miller, and Mont-
gomery. See id. at 428-34.

Moreover, even when prosecuted in the adult system, youth are af-
forded special protections. See, e.g., Commonwealth v. Taylor, 230 A.3d
1072, 1072 (Pa. 2020) (holding that “a minor’s refusal to confess to an act
for which he or she might be criminally prosecuted as an adult may not
be considered when deciding whether to certify a case for transfer be-
tween juvenile and adult court”).

B. Petitioner’s De Facto Life Sentence Is Cruel Under The Penn-
sylvania Constitution

The Framers’ intent in Article I, Section 13, would plainly void Mr.
Hernandez’s four concurrent 45 years to life sentences as an unconstitu-
tional de facto life without parole sentence where he has demonstrated
rehabilitation and growth. Mr. Hernandez’s first opportunity for parole

may well be past any reasonable life expectancy for him law.?

5 On average among all prisoners there is a two year decline in life expectancy
for each year of incarceration. Casiano v. Comm’r of Correction, 317 Conn. 52, 57 58,
115 A.3d 1031, 1035 (2015), cert. denied sub nom. Semple v. Casiano, 136 S. Ct. 1364,
194 L. Ed. 2d 376 (2016); Evelyn J. Patterson, The Dose Response of Time Served in
Prison on Mortality: New York State, 1989-2003, 103 AM. J. OF PUB. HEALTH 523,
526 (2013). In fact, one study cited in Casiano v. Comm’r of Correction, concluded that
Michigan juveniles sentenced to natural life sentences have average life expectancy
of 50.6 years. Id. at 57-58.

23



As outlined above, anything that is not necessary to deter or reform
1s cruel under the Pennsylvania Constitution. This 1s especially true for
individuals sentenced as youth, who will serve “more years and a greater
percentage of his life in prison than adult offender.” Graham v. Florida,
560 U.S. 48, 70 (2010); see also Miller, 567 U.S. at 475.

As clearly outlined in Miller, and confirmed in Jones, certain pun-
ishments are simply disproportionate when applied to youth. The unique
characteristics of youth “diminish penological justifications” for life with-
out parole sentences, or their de facto equivalent. Miller, 567 U.S. at 472;
Montgomery, 577 U.S. at 207. Deterrence cannot be rationalized when
the same characteristics that render youth less culpable, “make them less
likely to consider potential punishment.” Miller, 567 U.S. at 472. The
need for incapacitation is also lessened because adolescent development
diminishes the likelihood that youth will forever be a danger to society.
Id. at 472-73. A life behind bars also “forswears” rehabilitation as one
will never have the opportunity at a rehabilitated life outside of prison
walls. Id. at 473. Mr. Hernandez is a person whose crime reflects transi-

ent immaturity and who has shown significant signs of rehabilitation.
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