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INTRODUCTION

In 25 pages of briefing, it is what the prosecutimesnot say that demonstrates the fatal
weaknesses of its position. The prosecution résiglmaintains that the trial court engaged in
the required individualized assessment of DefenBatert Taylor. Yet, nowhere in its brief
does the prosecution mention, let alone addresstist salient fact that the trial court failed to
consider: “[Robert] Taylor was neither involved yinor aware of, what was going to happen to
Mr. Landry.” (Masalmani Sentencing Memo 2 n 1, A%¥.) Rather, the prosecution simply
doubles-down on the narrative that the brutal matdrthe underlying murder justifies the trial
court’s imposition on Taylor of a sentence of ifg¢hout the possibility of parole (“LWOP”).

(See Appellee’s Suppl Br 15, 18-19.) Nor doegtzessecution address the fact that the trial
court essentially used the exact same languageterscing Ihab Masalmani as it did in sen-
tencing Taylor. (See Taylor’'s Suppl Br 22-23.)t,Bay failing to even consider Masalmani’'s
claim that Taylor was not involved, the trial cofaled to engage in the individualized con-
siderations that the prosecutiagreesare required undeMiller v Alabama 567 US 460 (2012).
And, by failing to differentiate Taylor from his a@tefendant, the trial court further demonstrated
that it failed to engage Miller’s individualized considerations. The prosecutiogilence on
these points speaks volumes.

But that is not all. The prosecution contends thete is no constitutional basis to
impose on the prosecution the burden of proving dhjavenile defendant should be sentenced to
LWOP. But there is a basis both in United StatesMichigan constitutional law. And there is
a basis in the normal burdens and presumptionsatbamposed on moving parties—burdens
and presumptions that are only heightened by theo$&iberty interest at issue in a LWOP

sentence. While the prosecution argues that thedebwof proof should be on neither the
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criminal defendant nor the prosecution, the pratedfect of the prosecution’s argument is that
a LWOP sentence will be tliefaultsentence rather than treee sentence. Because there is no
burden on the prosecution, all a prosecutor hae tie essentially move to sentence a juvenile to
LWOP and then argue that a defendant’s evidenoeitafation is unpersuasive. Under the pro-
secution’s theoryMiller’s promise is illusory. But constitutional rights aret illusory. They

are real rights that create real obligations.

Indeed, that points to yet another error in thespecation’s argument. Despite this
Court’s clear holding that thdiller factors are mitigator$eople v Skinne02 Mich 89, 115;
917 NW2d 292 (2018), the prosecution argues thaatrial court’s conclusion that Taylor’s
family and home life weigheith favor of a LWOP sentence is “fully supported.” (See
Appellee’s Suppl Br 22.) According to the prosémuit theMiller mitigating factors can be used
to enhancea sentence.

Finally, the prosecution’s flawed arguments areragby its misstatements of the
record. For instance, the prosecution contendsath@sentencing Taylor put forward no
evidence of the real possibility of rehabilitatiow, evidence of any rehabilitative efforts, and
that no party contested that the Michigan Departroéforrections (“MDOC”) did not have
any proper rehabilitative programdd.(at 20, 24.) But Taylor’s expert withess on paarie
probation issues testified about MDOC's rehabibiafprograms, the positive changes Taylor
had made since being in prison, and that Taylafé/entry into MDOC actually increased his
chances of rehabilitation. (See Taylor's SuppbRdiscussing expert’s testimony).)

Any one of these flawed arguments or misstatenedate is reason enough to grant
Taylor’'s Application for Leave to Appeal. Takermgather, they overwhelmingly support

granting the Application, ordering full briefing @dmargument, and concluding that the trial court
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violated the requirements bfiller and its progeny (and the Michigan Constitutionayldr's

future and the future of numerous other convicte@piles hang in the balance.

REPLY ARGUMENT

l. The burden of proof belongs on the prosecution

The prosecution states that there is no constitatibasis to impose on the prosecution
the burden of proving that tiMiller mitigating factors do not support a LWOP sentence.
(Appellee’s Suppl Br 8.) Curiously, the prosecntargues that Taylor “does not root his
argument in a discussion bfiller, Montgomenyv Louisiana 577 US 190 (2016)], or even the
applicable Michigan statute” but rather “reliesaase law from a small number of other States.”
(Id. at 11.) These contentions are not true. Indénedentire premise of Taylor’'s argument is
that to vindicate the Constitutional right artideld inMiller the burden of proahustbe on the
prosecution. (See Taylor's Suppl Br 15-17.) Ang not clear how the prosecution can claim
that Taylor’'s argument is rooted in out-of-stateesawhen Taylor spent nearly four pages of his
supplemental brief arguing whijiller, Michigan’s normal presumptions regarding burdains
proof, and Due Proceseequirethat burden of proving a LWOP sentence is be empthsecu-
tion. (d. at 15-19.) Indeed, it is ongfter arguing thaMiller, Due Process, and Michigan’s
normal burdens require the burden of proof to béherprosecution that Taylor cites to a string
of out-of-state cases that have reached the sansdustmn. [(d. at 19.) The decisions of other
state courts that have addressed the same orrsissilee and concluded that the burden of proof
is on the prosecution are both relevant and persués this Court’s analysis.

And the conclusion of those other state courts sakase. At issue is a fundamental
liberty: whether a juvenile criminal defendant véilend the rest of his or her life in prison or

have an opportunity to leave prison alive. If egjnile defendant bears the burden of proving he
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or she is entitled to an indeterminate senteneerisk to the defendant is great and will increase
the possibility and frequency of juveniles who angitled to indeterminate sentences receiving a
LWOP sentences. The government does not haveaereshin making LWOP sentences
frequent; it has an interest in getting things tigBeeBerger v United State295 US 78, 88
(1935) (stating that government’s “interest .n aicriminal prosecution is not that it shall win a
case, but that justice shall be done”). That ig wh‘the administration of criminal justice, our
society” typically “imposes almost the entire rikerror upon itself.” Addington v Texas41
US 418, 423424 (1979).

A contrary conclusion is nonsensical. To ensuat tNWOP sentences for juveniles are
“rare” cannot mean that the burden is on the defetitb show that he or she is entitled to an
indeterminate sentence. But it also requires sbhimgtmore than having the parties begin in
equipoise—the position for which the prosecutioguas. (Appellee’s Suppl Br 10.) Rare
means of “a kind seldom found” or “exceptionaBhorter Oxford English Dictionanp 2464
(6th ed, 2007). Under the prosecution’s theoryimajse essentially means that LWOP is
justified unlessthe defendant can bring forward some evidencélksttiang some or all of the
mitigators inMiller. All the prosecution needs to do is move for aQ®/sentence and if the
defendanfails to establish that some mitigators are prigdha trial court will be justified in
imposing LWOP. Thus, even the supposed lack addiuis converted into tlaefendant’s
burden. ThaMiller, Montgomery andJonesv Mississippi 141 S Ct 1307 (2021), do not place
the burden is on the prosecution is not dispositiVhat question wasot presented in those
cases. But that conclusion is required by thegjido As the United States Supreme Court said in
MontgomeryMiller “did bar life without parole” except in the rarest of circst@nces.ld. at

209 (emphasis added). To ensure that prohibitaantéeth, the prosecution must bear the
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burden of proving that a defendant is one ofrtlre juvenile defendants who can be sentenced
to LWOP.

Attempting to overcome the clear implication\diller, the normal allocations of burdens
of proof on a moving party, and the requirementBwé Process, the prosecution grasps at stray
comments fronMontgomeryandSkinnerto support its position. (Appellee’s Suppl Br 9711
But they do not advance the ball. Montgomery the prosecution points to the Court’s opinion
stating that in light oMiller and its forerunners, prisoners, such as the pe¢tiooMontgomery

“must be given the opportunity to show their criche not reflect irreparable corruption.”
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Montgomery 577 US at 213. That line stands for the stréogivard proposition that juveniles,
like the petitioner in that case who had been seei@ to LWORprior to Miller, were entitled to
a resentencing hearing becatvtider applied retroactively. That category of defendaas
constitutionally entitled to “the opportunity” teelvesentenced undhktiller’s standard. The
statement irskinnerto which the prosecution points stands for the mnar&able observation
that neitheMiller nor Montgomerydecided the burden of proof questidskinner 502 Mich

131.

I. The Miller factors are mitigators not aggravators.

The prosecution does not explicitly contend thatliller factors can be employed by a
trial court as aggravators. Such a position wouldsmack into this Court’s holding 8kinner
“It is undisputed that all of [thMliller] factors are mitigating factors.Skinner 502 Mich at 115.
And into Miller’'s own language: “[A] judge or jurpust have the opportunity to consider
mitigating circumstances before imposing the harshest pesséialty for juveniles.’'Miller,

567 US at 489 (emphasis added). Yet, at the smmee the prosecution contends that the trial



court was justified in the two places where it eoyed theMiller factors as aggravators—age
and family. (Appellee’s Suppl Br 13-17, 22-24.)

The prosecution cannot have it both ways. IfNhier factors are mitigating factors, as
the prosecution implicitly concedes, that measisgthem to justify a LWOP sentence for a
juvenile is error. (See Taylor’'s Suppl Br 20-2Bit that is exactly what the trial court did. The
trial court held that Taylor’s closeness to the afyj&8 supported a LWOP sentence even though
Miller said age and its attendant circumstances servendgyator. And the trial court used
Taylor’s family circumstances and history as aoeds sentencéim to LWOP. That flips the

Miller factors on their head and is another reason tiaCiburt should grant the Application.

[ll.  The trial court erred by failing to take Taylo  r's individual
characteristics into account.

A. Taylor’s age.

The prosecution contends that the trial court pigp®nsidered Taylor’s age. Its evi-
dence? A block quotation from the trial court’srogn. (Appellee’s Suppl Br 14.) But that
block quotation simply recounts testimony thattiied court believed it couldejectbecause of
Taylor’s proximity to the age of 18. Because Taylas a “mere 14 months shy of his 18th
birthday at the time of his offense,” the trial colbelieved that it could simply conclude that
Taylor’s “developmental disconnect between hisnoighl cortex and his limbic system was not
much more pronounced than that of an 18 year qlil/6/2015 Taylor Sentencing Op & Order
4, App 322.) In other words, the trial court bedid that as a juvenile gets closer to the age of
18, it could discount th®liller factors and employ a more superficial approachtgaging those
factors.

The prosecution does not deny that the trial cenmployed such a discountjéansinto

it. It agrees with the trial court thitiller is readily distinguishable because there the jugeni
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defendants were only 14 years old. (Appellee’spbBp 15.) Indeed, the prosecution states that
“treating 14-year-olds the same as 17-year-olésastlywhat the ruling ifMiller sought to

end.” (d.at 16.) But that is not whadiller requires. Rather, it requires tlaatytrial court
sentencingany defendant under 18 must take the defendant’siohai characteristics into
account. It cannot scrimp on engaging the indialthed considerations required byiler just
because a juvenile is 17 years and 11 months tidr¢ghan 14 years and 11 months old. The
trial courtmustengageall of Miller’s individual considerations, whether the juvenilengei
sentenced is 14 years and one day or 17 years&dndays. Here, the trial court failed to engage
in that process fully because it thought Tayloge allowed it to put a discount on tlkiler

factors. That error requires that this Court gthatapplication and reverse the decisions bélow.

B. Taylor’s prospects for rehabilitation.

It is with respect to the possibility-of-rehabitizn Miller factor that both the trial court’s
decision and the prosecution’s arguments mostguouad. Highlighting the weakness of its
argument, the prosecution begins by pointing tdeawte in the record that it believes supports
the trial court’s sentencing decision but which titie@ courtdid not considewhen it imposed
the LWOP sentence. The prosecution cites miscdreludence in Taylor’s file from MDOC.
(Appellee’s Suppl Br 20.) The prosecution alsesitaylor’s juvenile record.ld.) But the trial
court’s opinion does not even mention, let aloreugd its conclusion that this factor weighs
against Taylor in any of that record evidence 6/2315 Taylor Sentencing Op & Order 4-5,

App 324-325.)

1 Nor is the prosecution correct to suggest thatdFdailed to introduce testimony or evidence
demonstrating he was “unusually immature or impesuor a nearly-17-year-old.” (Appellee’s
Suppl Br 15.) The record was replete with Tayl@osnplete lack of any sort of normal
upbringing. His was a youth of truancy and negldet very sort of things that lead to
developmental delays and impetuousness.
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Moreover, the prosecution wholly mischaracterizesdvidence elicited at Taylor’'s
resentencing hearing. The prosecution assert3 gydor was “entirely unable to introduce any
testimony or evidence tending to show that thertidat had any real prospects for
rehabilitation.” (Appellee’s Suppl Br 20.) Andataims that the record “is barren of any
evidence or testimony regarding the defendant’abiitative efforts,” and perhaps, more
strikingly, that “neither party appears to contéstt the Michigan Department of Corrections
lacks available treatment programsld. (@t 24.)

But that simply is not true. Kathleen Schaefdicensed professional counselor and
expert in parole and probation issues, testified Tlaylor’'s early entry into the corrections
system provided him an “opportunity” to mature dmhke . . . positive changes.” (10/23/2014
Hr'g Tr 19, App 197.) From her own experience wogkin corrections, Schaefer testified that
she had witnessed “very, very challenging casesevybeople have come from very, very
difficult circumstances and . . . over their lifeas [have] made through maturity . . . positive
changes and [are] successful upon releadd.”af 27, App 205.) Schaefer also testified that
Taylor’s “behavior has changed from the time heteezd the corrections systenid.(at 28,

App 206.) Moreover, Schaefer testified about theed and numerous structured programs
provided by MDOC that existed to support Taylonéfwere ever paroledld( at 32-34, App
210-212.) Perhaps the prosecution believes MD@Kxslany sort of actual support for Taylor.
But Taylor and his expert witness do not. And Bigantly, Taylor's expert testified to the
specific support MDOC could provide Taylor.

The prosecution also employs Taylor’s expert wiigesareful and judicious testimony
as a sword against him. Taylor’s expert Dr. Keatmagle the unremarkable conclusion that

science cannot “predict . . . the distant futussd its prospects for rehabilitation with any
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absolute certainty. (10/21/14 Hr'g Tr 70, App 110n the prosecution’s world, science’s
inability to be clairvoyant means a juvenile defendis out of luck. (Appellee’s Suppl Br 20.)
The prosecution seizes on this lack of absolut&arey as proof that this mitigating factor did
not support an indeterminate sentence. NBiller said nothing about requiring evidence that
proved its factors with absolute certainty. Indesbcriminal sentencing is in part a guessing
game.

When it comes tamposinga LWOP sentence, a modicum of proof will do. The
prosecution views Taylor’s difficult family circurteces and history as almost certain proof that
Taylor cannot be rehabilitated. (Appellee’s SuppR4.) As indicated in Taylor’'s supplemental
brief (Taylor's Suppl Br 20-21), arslipraSection I, family history and circumstanazsnot
be used as aggravators. But even if they coulasbd as aggravators, the prosecution and courts
cannot have it both ways. They cannot take thie dhperfect predictive evidence for future
prospects of rehabilitation to cut against a ded@nénd turn around and use evidence about a
difficult family history to provide almost certaproof that the same defendant has no hope of
rehabilitation.

C. The trial court improperly applied the factor re  garding circumstances
of the offense.

Like the trial court, the prosecution simply ignetle statement made by Masalmani in
his sentencing memorandum that “Taylor was neitheylved with, nor aware of, what was
going to happen to Mr. Landry.” (Masalmani SentegdMemo 2 n 1, App 257.) The trial
court’s conclusion that the circumstanced aylor’s involvement in the crime were not a
mitigating factor cannot be trusted because tlaé ¢aurt failed even to acknowledge this clear

statement from Masalmani.
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IVV.  The trial court’s sentencing determination viol ates the Michigan
Constitution.

As argued at length in Taylor’s supplemental btiei Court should accepbnes
invitation to determine whether Michigan State Gbason’s bar of “cruelor unusual’
punishment provider stricter safeguards for juvedgfendants than the United States
Constitution. It clearly does. Applying those®er safeguards to this case demonstrates that
the trial court violated the Michigan Constitutiomits sentencing determination. Accordingly,
this provides an additional reason for this Cooirgitant the application and consider how

Michigan’s Constitution safeguards juvenile defertda

CONCLUSION AND REQUESTED RELIEF
Here, the trial court employed the wrong standardterMiller when it resentenced
Taylor to LWOP. It failed to place the burden obpf on the prosecution, employed téler
factors as aggravators rather than mitigators faitetl to engage iMiller’s particularized
sentencing determination. The trial court’s acgalso implicate thélichigan Constitution.
The Court should grant Taylor’'s Application for Meato Appeal and use this case as a vehicle

to bring clarity to this area of the law for Taylnd countless other criminal juvenile

defendants.

Respectfully submitted,

WARNER NORCROSS + JUDD LLP
Dated: February 21, 2022 By/ Conor B. Dugan
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Attorneys for Defendant-Appellant
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