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NOW G O M E S . Amici Curiae Roberto Casanova Jr . (interested prisoner) 

pursuant to MCR 7.312(H)(1} and hereby moves this Honorable Court for petmission to 

fiJe an amfctjs curfae brief in support of Defendani-Appe/tent John Antonio Poofe, In 

support of this motion, amic) cume states: Appellant Poole was con\rtcted of First 

Degree Murder, Felony Fireamis, As a result of the conviction, Appellant Poole was 



sentenced to a mandatory Life Wrthout Parole sentence. In 2012. the United Slates 

Supreme Court changed how sentencing judges should impose sentences on those 

under (he age of 18. The Supreme Court concluded that "[tlhai mandatory Irfe without 

pan^le for those under 18 at the time of their crimes violates the Eighth Amendment's 

prohibition on cfuel and unusual punishment" Miller v A/abama 567 U S 460 (2012). In 

2015, the United States Supreme Court appfied Milfer retroactively, Montgomery v 

Louisiana,136 SCt . 718. 736 (2016). The Michigan Legislature enacted MCL 769.25 

and MCL 769-25a to address Life Without Parole sentences comm?tted by minors and 

gave trial judges the discretion to impose sentences ranging from 25years to 40 year 

terms vwilh a maximum term of 60 years If the pioseculfng attorney had moved the court 

to reinstate a life sentence after conducting a Miller Hearing. In 2017 Dr. Lawrence 

Steinberg, an expert in adolescent brain development and a professor at Temple 

University, testified at a federal evidentiary hearing that the same brain development 

and characteristic hallmarks of juveniles under 18 also apply (o all teenagers and late 

adolescents v/ith equal force. Subsequently. Appellant Poole filed a successive "motion 

for relief from judgment' based on new scientific evidence and the retroactive 

application of Miller, supra, as announced in Montgomery, supra. On June 23. 2021, the 

Michigan Supreme Court considered leave in People v Poole limited to Iwo separate 

questions: 

1) Whether Defendant's successive motion for relieffrom judgement TS "based 

on a feUoac\we change in law." WCR 6,502(G)(2), where Ihe iaw relied upon 

does not automalicany enlitle him to relief, and: 



2) IfsOpWhetherthe United states Supreme Courts dedsfons in M t a v . 

Alabama, 567 US460 (2012), and Montgomery v Louisiana, 577 U S 190 

(2016) should be applied to defendants who are over17years old at the time 

they commit a crime and who are convicted of murder and sentenced to 

mandatory life without pan^fe, under the Eighth Amendment to the United 

States Constitutions or Const 1963. art 1, § 16, or both. 

JURISDICTION 

On June 23. 2021 this Court considered leave to appeal in People v Poole. The 

court also invited "other persons or groups interested in the determination should move 

for permission to file briefs amicus curiae". Amici Roberto Casanova Jr is interested in 

this Courts determination. Therefore- pursuant to MCR 7.312(H)(1) and MCR 

7.305(H)(1), this Court has jurisdicUon to entertain an Amicus Curiae brief in support of 

Defendant Appellant John Antonio Poole. 

I N T E R E S T AND IDENTITY OF AMICUS CURIAE 

Amici Roberto Casanova Jr . . an interested party in support of Appellant Poole is 

a prisoner currently housed at the Lakeland Correctional Facility, prisoner No. 241866. 

Casanova is currently serving a Life Without Parole sentence imposed when he was 

just 21 years old. Casanova verifies that no person, individual corporation, counsel or 

any other entity has made any financial or other contribution to fund or prepare 

submission of pleadings In this matter. Tt»e concerns being addressed are of great 

importance to the state's Eighth and Fourteenth Amendment Jurisprudence in relation 

to cruel and unusual punishment and Equal Protection Clauses, providing gu/deiines on 

how the "retroactive change in law" exception to MCR 6.502(G)(2) regarefing successive 

ill 



motions applies. This motion has been fonnulated by Amici Roberto Casanova J r to 

support this court in endorsing, through its ruling, the science of several expert doctors 

specializing in neurosdence and Adolescent Development- Amici Casanova urges this 

court to require trial courts to take into account and consideration the mitigating factors 

of youth for all persons convicted of first degree murder who's brain development and 

characteristics are represented in the characterization of juvenile and late adofescents 

age 18 up to and including those 23 years of age. where the decision could impact upon 

the difference between spending life in prison or having the ability to demonstrate 

maturity and rehabilitation after sen/ing 25 to 40 years in prison. Any ruling less than 

what is outlined in Miller's brain science will only result in more challenges before this 

court based on the same scientific data presented hera 

W H E R E F O R E , based on the above and reasons outtined in the amicus brief attached, 

this Honorable Court should grant Amici Curiae Roberto Casanova's motion to file briefs 

consistent v/Hh the Appellant Poole's application for leave to appeal. 

Date: ^ ^ 3 1 Respectfully Submrtted. 

Roberto Casanova Jr . 

IV 
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AMICUS ARGUMENT 

1) Wfiether Defendant's successive motion for relief from judgement is 'based 

on a relroactive change in law,' MCR 6.502(G)(2). where Ihe law relied upon 

does not aulomalically entitle him to relfef, and: 

Under Michig3r> Court Rules. MCR 6.500 et seq.. set forth Ihe process for post-

appeal review of a defendant's judgement or sentence in criminal cases. MCR 

6.501 A defendant is entitled to file only one motion for relief from judgment 

MCR 6.502 (G) (1). 

There are two exceptions to this rule. One being a defendant may file a 

successive motion if it is "based on a retroactive change in law thai occurred 

after (he ffrst motion for reitef from judgment and second being a c'aim of new 

evidence that was not discovered before the first such motion. MCR 6,502 (G)(2). 

Miller constitutes a "retroactive change in law"—the U.S. Supreme Court 

has expressly said so. See Montgomery v, Louisiana, 136 S Ct 718; 193 L Ed 2d 

599 (2016). Justice Clement acknowledges this in her concurring opinion in 

People V Manning. 502 Mich 1033; 951 NW2d 905 (2020) (Clement. J , . Mar[<ham 

and Zahra. J J , , join the statemenl of Clement): 

The most relevant exception is that a defendant may file a successrve 
motion if it is "based on a retroactive change in that law occurred atter the 
first motion for relief from judgmenL.." MCR 6.502 (G)(2). There is dearly 
a retroactive change in law hefe. Montgomery v Louisiana, 577 US ; 136 
S Ct718; 193 L Ed 2d 599 (2016). held that Miller announced a new rule 
thai applies retroactively. Id- at, : 136 S Ct 732 ('Miiler announced a 
substantive rule that is retroactive in cases on collateral review.') 

Michigan Court Ru(e 6.502 (G)(2) and 6,50S (D) has two distinct questions. First, 

MCR 6.502(G)(2) presents a "gateway" question that effectively opens the door to 

successive motion: is the motion based on a retroactive change in law or newly-

discovered evidence? Once successive motion is filed. MCR 6.508 (d) goes on to ask a 

second question is the defendant entitie to relief? 



A defendant who established an exception to the successive motion bar under 

MCR 6.5D2 (G)C2) is not automatically entitled to relief, he merely proceeds past the 

fjling stage and moves on the next stage of review, 

A defendant who presents an argument reganding the consUlulfonalfty of his 

sentence under the retroactive rule announced in Miller, should not be prevented from 

filing or appealing iL Any other reading of MCR 6.502(G)(2) would not only be 

inconsistent with the plain language of the rule, it would deprive Mr, Poole of an 

opportunity to be heard on his constitutional rights claims. 

Mr. Poole has presented his argument under the retroactive mie in Miller and 

Montgomery v Louisiana. Regardless of the ultimate merits of that claim. His 

successive motion is "based on a retroactive change in the law" and he should not be 

prevented from filing or appealing rt 

ARGUMENT 

2) If so. whether the United States Supreme Courts decisions in Miller v. 

Alabama. 567 US460 (2012), and Montgomery v Louisiana. 577 US 190 

(2016) should be applied to defendants who are over 17years old at Ihe time 

they commit a crime and who are convicted of murder and sentenced to 

mandatory life without parole, under the Eighth Amendment to the United 

States ConstHutions or Const ig63, art 1. § 16. or both. 

Under The "As-Applied' Doctrine Of Unconstitutionality, Imposition Of A Life 

Without the Opportunity for Parole (LWOP) Sentence On Casanova, a 2 1 - Year-Old, 

With An Underdeveloped Juvenile Mentality, Convicted Of Homicide Violates The 

Eighth And Fourteenth Amendment's Prohibition Against Cmel And Unusual 

Punishment. 

On August 24. 2020. the Sixth C\rc\j\\ Court of Appeals. United Slates v Sherrill, 

2020 U.S. App L E X I S 26828 at • '43-44. reasoned that while it has histoficairy dedined 

to extend Miller's reasoning to those over age 18, it must now look beyond historical 



conceptions to the evolving standards of decency that mark the progression of a 

maturing society—noting that members of its court have afready begun to consider 

whether the line separating childhood and adulthood has shifted, pointing to various 

contexts, as well as scientific and social research indicating that those info their mid-

twenf/es retain the defining charactensftcs of youfh. 

Casanova proffers that Sherrill. although not binding, stilt extends pennisston to 

meaningfully analyze his "as-applied" challenge without the previous "no exception" 

limitaiion^ imposed )n Urjted Slates v. MarshaJJ, 736 F3l^ 492. 500 [ 5 ^ Crr 2D13). 

Casanova is entitled to relief on the merits of his claim. The statute that 

mandated Life Without Parole fof Casanova. MCL 750.316. is unconstitutional as 

applied to him under ArtrcTe 1§ 16, of Michigan's 1963 Constitution and the Eighth 

Amendment to the United States Constitution. This Court reviews questions of 

constitutional law de novo. People v Kennedy. 502 Mich 206.213 (2018.) Decisions 

involving the meaning and scope of pleadings are revtev^d for abuse of discretion 

Taxpayers of Mich, Against Casinos v Stale, 478 Mich 99 (2007), quoting Deacon v 

Transue. 441 Mich 315. 328 (1992), Miller Reaffimied That Children Are Calegorically 

Less Culpable Than Adults For Purposes Ot Sentencing, The UniTed Slates Supreme 

Cou r t ^RELY lNG ON SCIENTIF IC E V l D E N C E - h a s made dear time and time again that 

diildren are "constitutionally different from adults for the purpose of sentencing" and are 

categorically " less desen/ing of the most severe punishments," Miller. 567 U.S. at 471 . 

In Roper v. Simmons, 543 U.S. 551 (2005). the Court held that imposing the death 

penalty on children violates the Eighth Amendment's prohibition on cruel or unusual 

punishments- 543 U,S, at 568 and in Miller, it held that "the Eighth Amendment forbids a 

sentencing scheme that mandates (ife in prison wrthout possibrtrfy of parole for juvenrte 

offenders." 567 U.S. at 479, 

Each of these cases adopted "categorical bans on sentencing practices based 

on mismatches between the cu/pabiiity of a c/ass of offenders and t/ve seventy of a 

penalty." Id, at 470. The Court grounded its conclusions on scientific research 

establishing "three significant gaps between juveniles and adults/' Id, at 4 7 1 ; see also 

G/aham, 560 U . S . at 68 (noting that "developments in psychology and biain science 

continue to show fundamental differences between juveniles and adult minds"). 



F I R S T , children lack maturity and have an "undendeveloped sense of 

responsibrlity " which leads to "recklessness, impulsivity, and heedless risk-taking." 

Mi//er. 567 U S at 4 7 1 . S E C O N D , they are "more vulnerable ... to negative tnfiuences 

and outside pressures." including from their family and peers, and "lack the abifity lo 

extricate themselves fnDm homfic, crime-producing settings." FINALLY, they are "less 

fixed" in their character and more capable of change than adults. These "distinctive 

attributes of youth" make chTldren less culpable, more capabte of reform, and "diminfsh 

the penalogical justification for imposing the harshest sentences" on them, "even when 

they commit terrible crimes." Id. at 472, In invalidating mandatory LWOP sentences for 

children, Milier reaffirmed that "youth matters'' for the purpose of sentencing. Id, at 473. 

Specifically, these mandatory sentences "preclude a sentencer Irom taking account of 

an offender's age and the wealth of characteristics and circumstances attendant to it." 

including the following "mitigating qualities of youth": 

"Mandatory life without parole for a juvenile precludes consideration of his 

chronological age and its hallmark features-^among them, immaturity, impetuosity, and 

failure to appreciate risks and consequences It prevents taking into account the family 

and home environment that surrounds him-^and from which he cannot usually extricate 

himself-no matter how bmtal or dysfunctionaL It neglects the circumstances of the 

homicide offense, including the extent of his participation in the conduct and the way his 

familial and peer pressures may have affected him. Indeed, it ignores that he might 

have been charged and convicted of a lessor offense if not for the I N C O M P E T E N C I E S 

A S S O C I A T E D WITH YOUTH- for exaniple, his inability to deal with police officers or 

prosecutors (including on a plea agreemenl) or his incapacity to assist his own 

attorneys. And finally, this mandatory punishment disregards the possibility of 

rehabilitation even when the circumstances most suggest it," Id, at 476-77 (emphasis 

added; citations omitted). "By making youth (and all that accompanies it) irrelevam lo 

/mpos/lion of fhaf harshest p/"/son sentence," the Court explained, mandatorv L W O P 

sentences for children "pese too great a risk of disproportionate punishment" and 

violates the Eighth Amendment. Id. at 479. 



Unlike Graham and Roper. Miller did not impose a categorical ban on LWOP for 

juvenile homicide offenders. Instead, It requires sentencing courts to consider "the 

distinclfve attributes of youth" before imposing the harshest punishments on children. Id, 

at 472. Miiler announced a substantive rule barring LWOP "for all but the rarest juvenile 

offenders, those whose crimes reflect permanent inconigihiiity," which must be applied 

retroactively. Montgomery. 136 S Ct at 734. In the wake of Miller, Michigan now 

provides a process for resentencing juvenile defendants when a pn^secutor seeks 

LWOP and resentencing defendants whose mandatory LWOP sentences were 

rendered unconstitutional by Miller. See MCL 769.25a. 

Since Miller, Montgomery, and Michigan's capitulation^ the science and social 

science distinguishing juveniles from adults has accumulated. However, in Cruz, supra, 

an extensive analysis of the validity of why Miller's chronological age fine was employed 

to exclude those age 18 and above revealed: "...the Miller Court merely adopted without 

analysis the line at age 18, drawn seven years earlier by the Roper Court, because the 

facts before the Court did not require it to reconsider that line. See Miller, 567 U.S. at 

471-80. As evidence of this, when the Supreme Court asked counsel for Miller where to 

draw the line, rather than pointirtg to any scientific evidence, counsel answered, T would 

draw it at 18 ... because weVe done that consistently." Miller, Oral Argument, at 10, 

available at 

httDs://www.supremecourt-gov/oraL3rq"ment5/arqument transcriptsy2011/10-9646.pdf 

Furthermore, the Cruz court determined: "The court does not infer by negative 

implication that the Miiler Court also held that mandatory life without parole is 

necessarily constitutional as long as It is applied to those over the age of 18. The Miiler 

opinion contains no statement to that effect. Indeed, the Government recognizes that, 

T h e Milter Court did not say anything about exceptions for adolescents, young adults, 

or anyone else unless younger than 18." Post-Hr'g Member, in Opp, at B, NOTHING IN 

MILLER T H E N S T A T E S OR E V E N S U G G E S T S THAT C O U R T S A R E P R E V E N T E D 

FROM FINDING T H A T T H E E I G H T H AMENDMENT PROHIBITS MANDATORY L I F E 

WITHOUT P A R O L E FOR T H O S E O V E R T H E A G E OF I B . Doing so would rely on and 

apply the rule in Miller to a dtfferent set of facts not contemplated by the case, but it 



would not be contrary to that precedent/' Id at 31 (emphasis added). Also, unlike the 

focus in Marshall, where "Dr. Forgac's obsen/atlons that Marshall functioned as a 

juvenile is cleariy belied by a reality that Marshall attended colEege, woii^ed a full time 

job, and owned a car and credit card," end that "Marshall functioned as a nornial 20-

year-oW. not a 15-year-old." the unique facts and circumstances of Casanova's case 

actually commensurate with Miller's required "characteristics of youth" that distinguish 

between juvenile and adult. 

Moreover, to set off Cmz from Marshall's rather weak attempt to manipulate the 

Court with Dr. Forgac's misrepresentation of Marshall's immaturity, the Cruz courf 

rationatJy relied on testimony from Dr. Laurence Steinberg, a prominent expert in 

adolescence and the lead scien^st on the amicus curiae brief filed by ^ e American 

Psychological Association in Roper, Graham, and Miller. Dr. Steinberg's testimony 

demonstrates a clear shift in his own scientific knowledge and opinions from the Miller 

trilogy that qualifies as "Newly Discovered Evidence," to support an As-Applied 

challenge, Dr, Steinberg testified that "we didnt know a great deal about brain 

development during late adolescence until much more recently," Cruz v. United Slates, 

Steinberg Transcript Excerpts, at 14:20-25. He testified that those in late adolescence 

"still show problems with impulse control and self-regulation and heightened sensation 

seeking wtiich would make them in those respects more similar to somewhat younger 

people than older people," Id. at19;20-25. In addition, "[sjusceptibilily to peer pressure is 

higher during late adolescence than in adulthood." Id. at 20:24-25. Late adolescents 

also are "more capable of change" than adults. Id. at 21:7-9. He identified 18.19, 20 

and 2 1 - Y E A R - O L D S UP T O 23 Y E A R S OLD as failing within his definition of late 

adolescences. Finally. Dr. Steinberg testified that the science underpinning the U.S. 

Supreme Court's decisions, he would have, with certainty, raised the age in Graham. Id. 

at 70: 12-25; 71;1-4, 

Therefore, through the pillars erected by Cruz and United States v Sherrill, 2020 

U.S. App L E X I S 26828 **43-44, Casanova—presenting an inescapabfe conclusion of his 

hallmark characteristics of adolescences at the time of the offense-now has solid 

ground to approach this Court for equal protection, guaranteed by the U.S. Const. Am. 



XIV; Plyler v. Doe, 457 U-S. 202, 216-17 (1982), to demonstrate that as-applied to him 

Miller's sentencing protection is being unconstitutionally withheld. 

Casanova's Mandatory LWOP Sentence Violates The 1963 Michigan 

Cof>sl/ltrtb'j'3 Bar j On Ciuei Or Unusual Pvni&hment. Given all that the U.S. Supjeme 

Court has said about youth, imposing a mandatory LWOP sentence on a 21-year-old 

Casanova is disproportionately severe under Const 1963, art 1, § 16. Michigan has a 

long history of leading the nation when it comes to proportionate sentencing. Our state 

constitution contains a broad prohibition on "cruel or unusual punishment." providing in 

full: "Excess ive bail shall not be required; excessive fines shall not be imposed; cruel or 

unusuaf punishment shaff not be inflicted; nor shaft witnesses be t/nreasonab(y 

detained." Const 1963, art 1, § 16 The Court has confirmed that our constitution is 

"worded differently from, and was ratified more than 171 years ai^er." the Eighth 

Amendment to the U.S. Constitution. People v Bullock, 440 Mich 15, 27 (1992). 

Whereas the Eighth Amendment prohibits "cruel and unusual punishments." our 

constilulion bans "cruel or unusual punishment." Id. At 30, This textual difference is 

neither "accidental" nor "inadvertent" Thus, the Court has held that our slate 

constitution "provides greater protection against certain punishments than its federal 

counterpart" and has adopted a "broader test for proportionality" than the U,S. Supreme 

Court employs when interpreting the Eighth Amendment. People v Carp, 496 fvlich 440, 

519 (2016). cert granted, judgmen! vacated by Carp v Michigan. 136 S Ct 1355 (2016); 

see also BullocK, 440 Mich at 30. A s set forth in Bullock, this lest considers the toilowrng 

factors: (1) the severity of the sentence imposed compared to the gravity of the offense; 

(2) the penalty imposed for the same jurisdiction; (3) the penalty imposed for the offense 

in Michigan compared to the penafty imposed for the same offense in other states; and 

(4) whether the penalty imposed advances the penological goal of rehabilitation. 

Bullock. 440 Mich at 33-34, see also Carp. 496 Mich at 520 

Under the Bullock test, a mandatory LWOP sentence for a 21-year-old is so 

disproportionate as to be "cruel or unusual." Const 1963, art 1. § 16, Because 

Casanova shares the same qualities of youth as younger teenagers, the severity of 

mandatory L W O P sentences for a 21-year oW outweighs the gravity of his offense. The 



first Bullock factor is the severity of the sentence imposed compared to the gravity of the 

offense. There is no question that Casanova received the harshest penalty available to 

anyone in this slate-juvenile or adult. No sentence is more severe. As the Miller Court 

observed. "[i)mprisoning an offender until he dies alters the remainder of his life 'by a 

forfeiture that is irrevocable:"' MNIer. 567 U.S at 475. quoting Graham, 560 US at 69, 

And mandatory LWOP is an "especiaJly harsh punishment" for a 21 -year-old, just as it is 

for someone younger. In both cases, the sentence necessarily requires the defendant to 

serve "more years and a greater percentage of his life in prison than an adult offender" 

quoting Graham, 560 US at 70. 'The penalty when imposed on a teenager, as 

compared with an older person, is therefore the same ... in name only "' quoting 

Graham. 560 US at 70. Moreover, although first-degree munJer is one of the most 

serious offenses a person can commit in this stale, it cannot justify such a severe 

sentence for a 21-year-ald without any individualized consideration from youth. As the 

Court explained. "'[t]o be constilutionalty proportionate, punishment must be tailored to a 

defendant's personal responsibility and moral guilt.'" Bulfock. 440 Mich at 39. quoting 

Harmelin v ivlichigan. 501 US 957,1023 {1991) (White, J . , dissenting). 

In Mrller, the U.S. Supreme Court recognized that the fundamental differences 

between children and adults-' lransienl rashness, pn^clivity for risk, and inability to 

access consequences"—tessen a chfWs morai culpabWily" and enhance itte ptospecl 

that, "as the years go by and neurological development occurs, his deficiencies will be 

refomied," Miller, 567 US at 472 (quotation marits omitted). The same underlying 

rationale applies here: based on an emerging scientific and societal consensus, 2 1 -

year-olds share these same qualities of youth and therefore have the same "diminished 

culpability and greater prospects for refomi" Id, at 4 7 1 . Thus, just as a mandatory 

LWOP sentence for a 17-year-old cannot be constitutionally tailored lo his "personal 

responsibility and moral guilt," Bullock, 440 Mich at 39, the same is true for a 21-year-

old, The scientific consensus on adolescent development has determined there is no 

meaningful scientiric difference between 21-year-o!ds and younger adolescents. 

The Miller Court rested on its decision not only on "common sense- 'on what any 

parent knows'-but on science and social science as weN," Miller, 567 U,S, at 471, 



quoting Roper, 543 U.S. at 569. There is now a growing scientific consensus confirming 

what any parent knows: youth does not magically end at 18 nor 31 or even up to age 

23. fn recent years, empirical research in neurobiology and developmental psychology 

has shown that the "hallmark features of youth" continue beyond the age of 18 and into 

a person's mid-twentTes. Scott e l al., Young Adulthood as a Transitional Legal Category; 

Science, Social Change, and Justice Policy, 85 Ford L Rev 641 , 653 (2016) {"It is clear 

that the psychological and neurobioiogical development that characterizes adolescence 

continues into the mid-twenties."); see also Beaulieu S Libel, Longitudinal Development 

of Human Brain Wiring Continues from Childhood into Adulthood, 27 J Neuroscience 31 

(2011). 

One widely cited study tracked the brain deveJopment of 5,000 children and 

found that their brains were not fuliy mature until they were at least 25 years old. 

Dosenbach Prediction of Individual Brain Maturity Using RulRI. 329 Sci 1358.1359 

(2010). In particular, the development of the prefrontal cortex-which plays a key rofe in 

"higher-order cognitive functions" such as "planning ahead, weighing risks and rewards, 

and making compircated decisions""Continues into a person's eariy twenties. Monahan 

et aL, Juvenile Justice Policy and Practice: A Developmental Perspective, 44 Crime J 

557, 582 (2015); Ruben C. Gur, Declaration of Ruben 0. Gur, Ph. D., Patterson v. 

Texas . Petition for Writ of Certiorari to the United States Supreme Court (2002) (Dr. 

Ruben C. Gur. Director of the Brain Behavior Laboratory at the Neuropsychiatry Section 

of The University of Pennsylvania Schoot of Medicine, has slated that "[t]he evidence is 

strong that the brain does not cease to mature until eariy 20s in those relevant parts that 

govern impulsivity, judgment, planning for the future, foresight of consequences, and 

other characteristics that make people morally culpable.") 

This resear<^ confimisthat 21»year-olds are more akin to children than they are 

to fully mature adults. They "are more likeiy than somewhat older adults to be impulsive, 

sensation seeking, and sensitive to peer influence in ways that influence their criminal 

conducL" Icenogle et al., Adoiescents' Cognitive Capacity Reaches Adult Levels Prior to 

Their Psychosocial Maturity: Evidence for a "Maturity Gap" in a Multinational, Cross-

Sectional Sample, 43 L & Hum Beh 69, 83 (2019); see also, e.g„ Michaels, A Decent 



Proposal: Exempting Eighteen to Twenty-Year-olds From the Death Penally, 40 NYU 

Rev L & Soc Change 139.163 (2016) (noting thai "peer pressure towards anlisocial 

behaviors continiie[s] to have an important influence" in emerging adults ages 18- 25). 

They show "diminished cognitive capacity, similar to that of ad of es cents, under brief and 

prolonged negative emotional arousal." Cohen et si. When Does a Juvenlie Become An 

Adult? Implications for Law and Policy, 88 Tempte L Rev 769, 766 (2016). And the 

period of "emerging adulthccd" is a time of peak risk behavior, Arnett, Emerging 

Adulthood: A Theory of Development Fram Late Teens Through the Twenties. 55 Am 

Psychol 469. 475 (2000); see also, e.g.. Gardener & Steinberg, Peer Influence and Risk 

Taking. Risk Preference, and Risky Decision Making. 41 Dev Psychol 625. 631-32 

(2005) (finding that adolescents (ages 13-16) and youths (ages 18-22) "were more 

oriented towards risk than were adults" and that "peer pressure had a greater impact on 

risk orientation" among both groups as compared to adufts); Pimentel. The Widening 

Maturity Gap: Trying and Punishing Juveniles as Adufts in an Era Extended 

Adoiescence, T e x Tech L Rev 71 . 83-84 (2013) ("Neuroscience tells us that we should 

expect same irrational, emotion-driven behavior from emerging adults, those ages 

eighteen to tvk'enly-five. and that it is not until their late twenties that it Is reasonable to 

expect them to have the brain development necessary to behave like fully rational 

adults,"): Davis. The Brain Defense (New Yori^: Penguin Press. 2017). p 97. HA ] 

growing number of research has shown that adolescent brain is not fully developed until 

a person is about twenty-five, and thai as it's developing, many things can go wrong that 

lead to psychiatric and behavior disorders." 

Also relied on by the United States Supreme Court was the research of 

neuroscientist B J , Casey. Her work has shown that the control exercised by eighteen-

to-twenty-one-year-oWs in emotionally-charged situations was "not much belter than 

those of the thirleen-to-seventeen-year- olds/' Id. at 112). The very same kind of 

scientific research that ied the Miller Court to conclude that children are categorically 

less culpable for their crimes likewise applies to Dean, See. e.g.. Young Adulthood as a 

Transitional Legal Category, 85 Ford L Rev at 662 {no^ng that developmental scientific 

research supports "a presumption that mandatory minimum aduit sentencing regimes 

should exciude young adult offenders"); Adolescents' Cognitive Capacity. 43 L & Hum 

10 



Beh at 63 (noting that "teens-and young adufts-are relatively less fikeiy to have the self 

restraint necessary to deserve the privileges and penalties we reserve for people we 

judge to be futly responsible for their betiavior"). 

Indeed^ the American Bar Association has recognized in death penalty context 

that drawing the constitutional line at 18 "no longer fully reflects the state of the science 

on adolescent development." American Bar Association, ABA Resolution 111: Death 

Penally Due Process Review Project Section of Civil Rights and Sociaf Justice Report 

lo House Defegales (Februsrv 3018), p 6; Afso, (he Department of Justice funded a 

study that "focused on ages approximately 15-29.... The auUiors concluded thai 'y^ung 

adult offenders age 18-24 are more similar to juveniles than to adults with respect to 

their offending maturation, and life circumstances," Loeber. R„ D, P. Farrington, and D. 

Petechuk 2013. Bulletin 1: From juvenile delinquency to young adult offending (study 

group on the transitions between juvenile delinquency and adult crime). 

https://ncjrs.gov/pdffi1es1/nij/grants/242931.pdf (last accessed July 15, 2019). 

Clearly, the federal-levet consensus is that late adolescents are categorically 

different from adults. "There is an emerging national consensus that 21-year-olds should 

not be treated as fully mature adults. State and federal legislators have increasingly 

recognized that the unique characteristics of youth extend beyond age 18. In fact, the 

age of majority a l common iawwasahvays 21. and "f( was nolonW the 1970s thai 

States enacted legislation to lower [it] to 18." National Rifle Association of America, Inc. 

v. Bureau of Alcohol, Tobacco, Firearms and Explosives, supra, at 201 . This was 

prompted not by an evolving societal consensus on adolescent maturity, but "largely as 

a result of the Vietnam War." the military draft for men age 18 and up, and the 

subsequent decrease in the voting age from 21 to 18. Barnes, Arrested Development: 

Rethinking the Contract Age of Majority for the Twenty-First Century Adolescent. 79 Md 

L R e v 405. 406--07 (2017), 

The lavtf continues to recognize-especially in light of the developing scientific 

evidence-that 21-year-olds should not be treated the same as fully mature adults in 

many contexts. Among other things; 

• At\ fifty states require a person to be 21 years otd to purchase alcoho/. S e e 23 i J ,S ,C , 
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158 (National fVljnfmum DrinKing Age Act); see also MCL 436.1100(6) (defining "minor^' 

for Ihe purpose of Michigan Liquor Control Code as "an individual less than 21 years of 

age"). 

* As of December 2019, the federal minimum age for sale of tobacco is now 21 instead 

of 18, Prior to the federal increase, 19 states and Washington, D C , as welJ as at 540 

localities, had afready raised the ^egal age to purchase tobacco to 21 . See Canr^paign 

for Tobacco Free KkJs. Stales and Localities That Have Raised the 

Minimum Legal Safe Age for Tobacco Products to 21 , < https://www. 

tobaccofreek id s. o rg/a ssets/conte nt/whal_we_do/staleJ oca l_i&suessa f es_21 stales_loca 

l i t les_MLSA_21. PDT>(acces5ed March 9, 2020) 

" Federal law prohibits federal firearms licensees from selling any firearm or 

ammunition, other than a shotgun or a rifle, to anyone who is under 21 18 U.S.C. 

g22(b)(1). In enacting this law, Congress cited the "casual relationship between the 

easy avaclabilily of firearms" and "juvenile and youthful criminal behavior" and noted 

that firearms had been widely sold to "emotionalty immature, or thrill-bent juveniles and 

minors prone to criminal behavior." Omnibus Cnme Control and Safe Streets Act of 

1968, Pub L No 90-135, § 901 . 82 Stat 197, 225-26 (1986). Similarly, Michigan law 

prohibrls a person under 21 from obtaining a concealed carry permit. See MCL 2B.425b 

(7){a). 

' For the purpose of federaf student aid, the federal governmeol considers those under 

age 23 to be legal dependents of their parents. Federal Slirdent Aid, 

<https;//studentaid.end.gov/sa/fafsaffilling-out/dependency> (accessed IVlarch 9, 202Q). 

* The Affordable Care Act allows dependent children to remain on their parent's health 

insurance until age 26. A2 U.S.C. 300gg-14. 

• The Michigan Department of Corrections, for purposes of security classification, 

recognizes age 26 as a positive standard in reducing classification points, 

' Approximately 25 stales, including Michigan, have extended foster care beyond the 

age of 18, See National Conference of State Legislatures, Extending Foster Care 

Beyond 18, 

< ^THps:irtAiw.ricsrorg/researcWhuman-servfces/ex(ending-fos 

(accessed March 9. 2020); see also MCL 400.647 (providing that "[a] youth who exiled 
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foster care after reaching 18 years of age but before reaching 21 years of age may 

reenter foster care and receive extended foster care sen/ices"). 

• Michigan considers adjudicated delinquents as juveniles untiJ age 21 (MCL 712A.2a). 

* Michigan cfassifies a teenager still in high school until age 19.5 year as a child (MCL 

722.3 (1)), referencing MCL 552.605b (2)). 

' Michigan prohibits all persons under age 21 from entering a gambling casino because 

they can't be trusted to not ilfegally consume the free alcohol provided to patrons (MCL 

432,209), 

^ Car rental companies in Michigan were prohibited from renting to persons under age 

21(1976 Mich A G L E X I S 91), but now do so at different rates depending upon whether 

the renter is age 18-20, 21-24, or 25 and up, 

" It is Important to note that even car insurance rates begin dropping after the age of 23 

as an indication on maturity and decreased risk-taking behaviors. 

Impoftantly, Michigan's legislature recently relied upon scientific research to 

amend the Holmes Youthful Trainee Act-which allows young adults convicted of certain 

offenses to avoid a criminal record-to include 2 1 , 22, and 23-year-olds. See MCL 

762.11. This change v/as made specifically "to recognize recent research indicating that 

the human brain doesn't fully mature until closer tc the mid-20s/' House Legislative 

Analysis, MB 4069 (July 20, 2016). This decision-made by a representative body of 

Michigan's own state govemment-confirms that young adolescents are less culpable 

for their crimes. Sentencing 21-year'Old Casanova to mandatory LWOP is 

disproportionate compared to other sentences under Michigan law. The second Bullock 

factor is a comparison of the punishment at issue to penalties for other crimes under 

Michigan !aw. A s discussed above, Casanova received the harshest penally available to 

anyone under Michigan law for a crime he committed at the age of 21 . There are only a 

handtui of offense in Michigan that made such an extreme sentence without any 

discretion or individualized consideration by the sentencing court. See MCL 791,234 (6) 

[providing that defendants sentenced to mandatory life for first-degree murder, and few 

other serious felonies resulting in death, and first-degree criminal sexual conduct are 

not eligible for parole). For any other offense in Michigan, a 21-year-old would have the 

opportunity to present mitigating evidence-including evidence relating to the mitigating 
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factors of youth-before the court Imposed a sentence. Indeed, defendants ages 17 

through 23 have the opportunity to keep many offenses off their reconds entirely under 

Miciiigan's Holmes Youthful Trainee Act. MCL 762.11. In addition, defendants who are 

a matter of months, days, or even hours younger than 18 at the time of their crimes 

cannot constitutionally face mandatory LWOP in this slate for the very same convection 

Casanova receh/ed. Instead, a defendant who commits first-degree murder one day shy 

of his ISth birthday must receive consideration of the MilJer factors-including his youth 

and capability for rehabilitation-before the court can impose a sentence. Yet a 

defendant who commits the same offense just a day later, on his 18th birthday. 

automattcaiJy receives mandatory LWOP- the same sentence that a 70-year oid 

defendant would receive for committing the same offense. Given that mitigating factors 

of youth do not disappear at the stroke of midnight on a person's 18^^ birthday, such 

disparity is profoundly unfair But is exactly what happed here. Many states do not allow 

mandatory L W O P sentences for 21-year-oIds. 

The third Bullock factor is the penalty imposed for the offense in Michigan 

compared to the penalty imposed for the same offense in other states. Only a handful of 

stales and (he federal govemment impose a mandatory sentence of LWOP on 

defendants age 18 and over, with a few states requiring such a sentence under 

aggravating circumstances. (Cmz v United States. Excerpt from Brief of United States). 

Similarly, in Miller, the Court banned mandatory LWOP sentences for juvenile homicide 

offenders even though 29 jurisdictions permitted that sentence. Miller, 567 US at 482. In 

addition, several states have enacted laws providing greater protections lo adolescent 

and young-adult offenders. At least 16 states, including Michigan, recognize an 

intermediate classification of "youthful offenders" between juveniles and adults, who are 

entitled to special protections v/ithin the criminal justice system. Cmz v United States, 

Excerpts from Appellant's Appendix). Mandatory LWOP will never advance the 

penological goal of rehabilitation. 

The fourth Bullock factor in the state constitutional analysis is whether imposing 

mandatory L W O P on a 21-year-old advances the penological goal of rehabilitation, 

"Michigan has long recognized rehabilitative considerations in criminal punishment." 

People V Lorentzen, 387 Mich 167,179 (1972). Yet mandatory LWOP "forswears 
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aftogether rehabilitative idea." Miller, 567 US at 473, quoting Graham, 550 US at 74; 

see also Carp. ^196 Mich at 52D-21 (agreeing that LWOP "does not serve the penological 

goal of rehabilitation"). "It reflects 'an in^vocable judgment about [a defendant's] value 

and place in society,' at odds with a child's capacity for change." Miller, 567 US at 473, 

quoting Graham, 560 US at 74. Because a 21-year-old shares the same qualities of 

youth as younger teenagers, they have a similar capacity for change. Accordingly, the 

fourth factor of the Bullock lest supports a finding that a mandatory LWOP sentence for 

a 21-year-old is disproportionate. For all these reasons, as applied to Casanova, a 2 1 -

year-old IS categorically less culpable than adults. 

This reduced culpability mitigates the gravity of his offense-even when convicted 

of committing the most terrible crime and considering ttie profound severity of the 

punishment, mandatory LWOP sentence fora 21-year-old Is disproportionately harsh. 

As witl^ teenagers under 1B, though, couris must consider the "mitigating qualities of 

youth'' before imposing this state's harshest sentence on a 21-year old. As this Court 

knows, Michigan "alone is the uttimate authority w l h regard to the meaning and 

application of Michigan law." Bulled^, 440 Mich at 27. Ultimately, the Court is free to 

draw its own line between childhood and adulthood under our own constitution-one that 

is even broader than federal law. 

Alternatively, Casanova's Mandatary LWOP Sentence Violates The Eigfitfi 

Amendment To The U.S. Constitution because the Michigan Constitution provides 

"greater protection" than the Eighth Amendment, this Court only need rely on state law 

to find thai Casanova is entitled 1P relief. Even if the Court chooses to evaluate the 

merits of Casanova's claim under the Eighth Amendment, However, Miller's rationale 

applies equally to a 21-year-old like him as a matter of federal constiluiional law. Just as 

there is no meaningful scientific difference between a 21-year-old youth and one under 

18, the is no meaningful constrtutional difference between them. 

The Bghth Amendment's prohibition on cnjel and unusual punishment 

"guarantees individuals the right not to be subjected to excessive sanctions." Roper, 

543 U.S. at, 560. This right "flows trom the basic precept of justice that punishment for 

crime should be graduated and proportioned to both the offender and the offense," 

Miller, 567 U S at 469 (internal quotation marks omitted). The U,S. Supreme Court has 
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made clear thai the "concept of proportionality Is central to the Eighth Amendment," To 

determine whether a sentencing practice is cruel and unusual, the Court looks to "the 

evolving standards of decency that mark the progress of a maturing society," Graham, 

560 US at 58. It considers "objective indicia of society's standards, as expressed in 

legislative enactments and state practice." but ultimately "must determine in the 

exercise of ite own independent judgment whether the punishment in question violates 

the Constitution." Jd. at 6 1 . This "requires consideration of the culpability of the offender 

at issue," "the severity of the punishment," and "whether the challenged sentencing 

practice serves legitimate penological goals." Id. at 67, A "sentence lacking any 

legitimate penological justification is by Its nature disproportionate to the offense," Id. at 

7 1 . 

In light of the evolving scientific and societal consensus that 21-year-olds are just 

as immature, recktess, and impulsive as younger adolescents, the reasoning of Miller 

applies equally to Casanova. Like younger adolescents, 21-year-oIds have "diminished 

culpabiiity and greater prospect for reform." Miller, 567 at 471 . Their "distinctive 

attributes of youth diminish the penologicai justification for imposing the harshest 

sentences" on them, "even when they commit terrible crimes," Id. at 472. "Because [t]he 

heart of the retribution rationales relates to an offender's blameworthiness, the case for 

retribution is not as strong as with a minor as an adulL" quoting Graham. 560 U S at 71 

(quotation marks omitted; alterations in original). A 21-year-old, who shares the same 

qualities of youth as a younger teenagers likewise has diminished culpability and 

blameworthiness. Nor does deterrence justify a mandatory LWOP sentence for a 21 -

year-old. because "the same characteristics that render [them] Less culpable than [older] 

adults-their immaturity, recklessness, and impeluosily-make them less likely to 

consider potential punishment," quoting Graham, 560 US at 72 (quotation marks 

omitted). 

Similarly, incapacitation requires a determination of incorrigibility, which "is 

inconsistent with youth," Id, at 473, quoting Graham, 560 US at 72-73. And a LWOP 

sentence "forswears altogether the rehabilitative idea," quoting Graham, 560 US at 74. 

Finally, because L W O P sentence "shares some characteristics with death sentences 

that are shared by no other sentences," Graham U S at 69, individualized consideration 
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of a defendant's "age and the wealth of characteristics and cin^umstances attendant to 

if." Miller, 567 US al 476, is just as important for a Zl-year-old as it was in Miller The 

Eighth Amendment requires courts to consider the scientific consensus on adolescent 

development in determining the constitutionality of mandatory LWOP for a 21-year-old. 

However, homicide offenders below age 18 undergo a case-by-case analysis to 

determine the rare exclusions from Miller's sentencfng protection (People v Skinner, 

2018 Mich L E X I S 1150) (those who are under age 18 but function as responsible 

adults, lacking the characteristics of youth); see also People v Woolfolk, 304 Mich 450 

(2014) (where the defendant committed homicide an hour before his 18th birthday and 

was resentenced under Miller), While teenage offenders over age 18-presenting 

youthful character traits like Casanova-are denied a case-by-case analysis simply 

because of the scientifically baseless presumption that chronological age alone is the 

only measuring stick of maturity. These factors do not medically or scientifically nullify, 

or even diminish Casanova's textbook-characteristics of youth. 

Compare constitutionally complicit examples where cases involving inherently 

subjective inquiries info medical and psychological issues must be determined on a 

case-by-case basis, because what may seem a trivial bodily or mental function for most 

people may be subjectively important to some, depending on the relationship of that 

person's life. S e e e.g., Kreiner v Fischer, 471 Mich 109,145 (2004); McCormIck v 

Carrier, 487 Mich ISO, 199 (2010); In re Hicks, 315 Mich App251, 273 (2016) 

(Individuals with disabilities must be treated on a case-by-case basis consistent with 

fects and objective evidence); Toyota Motor Mfg., Ky v. Williams, 534 U.S. 1S4,198-99 

(2002) (The determination of whether an individual is substantially limited in a major life 

activity must be made on a case-by-case basis). 

Accordingly, justice, fairness, truth seeking, even common sense remove the 

distinction between a 17-year-old and Casanova's underdeveloped portion of his brain 

that controls his emotional and cognitive responses to situations in life-effecting ways. In 

fact, maintaining the distinction of why Casanova should die in prison—meting out 

Eighth Amendment protection as a birthright mirrors the very polarity between the foul 

ideologies and morality that the U.S. Supreme Court stood on when it outlawed the 

death penalty and LWOP. 
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Against that backdrop, the notion of not providing justice to one simply because it 

would have to be applied to another (drav/ing an arbitrary line to close the door) is so 

fundamentally flawed that it's in^ationat. It sinks beneath this Country's evolving 

standards of decency. Certainly, social mores have evoived enough in this area to know 

that although discrimination still plagues many facets of our society, IT t tAS NO P L A C E 

IN OUR C O U R T H O U S E S , where there remains a judiciary obligation to strike down 

laws/bright lines that provoke serious consfitulional questions that, as-applted to 

Casanova, render S U S P E C T the Court's limited application of the actual science and 

socral sciences presented in Roper, Graham, and Miller. See e.g., United States v. 

O R . , 972 F. Supp. 2d. 457, 458 (EDNY 2013). 

For these reasons, as the U.S. Supreme Court has instructed, the Eighth 

Amendment "acquire|s] meaning as public opinion becomes enlightened by a humane 

justice." Hall v. Florida, 527 U,S. 701, 708 {2014}. In Atkins v. Virginia, 536 US 304 , 

321 (2002), the Supreme Court held that the Eighth Amendment prohibits imposttion of 

the death penalty on an intellectually disabled individual. 536 U.S. at 3 2 1 In Hall v. 

Florida, 572 U.S, 701 , the U.S. Supreme Court invafidated a Florida statute requiring an 

10 score of 70 or [ower before permitting a capital defendant to present evidence of an 

intellectual disability to avoid the death penalty. The Court noted that the Florida statute 

was inconsistent with "established medical practice" because it took an IQ score as 

conclusive evidence of intellectual disability "when experts in the field would consider 

other evidence." Id. at 712. The Court further noted that "[ijn determining who qualifies 

as intellectuaily disabled, if is proper to consuH the medical community's opinion." Id. at 

710; see also Moore v Texas, 173 S C t 1039, 1053, (2017) (holding matin determining 

v^hether an offender has an intellectual disability for the purpose of the Eighth 

Amendment, States must defer to the "medicai community's curent standards" that 

reflect "Improved understanding over time" and that the Texas court's consideration of 

the issue "deviated from prevailing clinical standards"). 

Similarly, where the law must follow the science and recognize that 21-year-olds 

are entitled to the constitutional protections afforded to youth, this principle applies all 

the more to Casanova. For just as "[ijnteliectual disability is a condition, not a number," 

Hall, 572 U.S. at 7 2 3 , " youth is more than a chronological fact," Miller, 567 U.S. at 476, 
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quoting Eddings v. Oklahoma^ 455 U.S. 10*1. 115 (1982), which the record clearly 

demonstrates regarding Casanova, Pennsy/vania federal districi court receniiy 

apprehended this position in United Stales v Shore, 2020 U.S. Disf. L E X I S 118400 at 

•9. 2020 WL 3791550, where in an A S - A P P L I E D diallenge. Shore, a 33-year-old male 

W7̂ h Autism Spectrum Disorder (ASO), convfded of three ccH;fi(s of wanutadunng chiki 

pornography: "shares the same characteristics with juveniles whom the Supreme Court 

has found are 'constitutionally different from adults for purposes of sentendng.' Miller v 

A/ahama, These includG rmmaturity. impt//srveness. and iailure to app/edale (he risKs 

and consequences of their actions. The same analysis applies here" Given this 

structure, it stands to reason that when an IQ score-acttng as a bright l ine-used to 

lustrfy or ev^de a sentence of dealh is /ncons/stent with an estab/zshed medical praclice, 

there too can be no other inference drawn regarding the chronological age bright line 

detemiining maturity/immaturity for the same purpose. Especially when a teenager's 

underdeveloped porffon of hfs trrafn (the prefrontal cortex cifcaitfy). responsible loi 

controlling emotional and cognitive responses to situations, equally fails him as a 2 1 -

year-old in life-effecting ways, particularly when homicide is the end result of his inability 

to fhrnk, ratrona/ize, and control his thoughts a s an adull. 

Due to the cun^ent scientific and social consensus, the U.S. Supreme Court's 

obsen/ation fifteen years ago that 'lt]he age of 16 is the point where society draws the 

fine for many purposes between cfrrklhood and adulthood. Roper, 543 U,S, at S74. /s 

outdated. Although the Eighth Amendment standard remains the same, "its applicability 

must change a s basic mores of society change." Graham, 560 U.S. at 58. Roper itself is 

proof that Unes between childhood and addthood are not etched in stone. In 19S8, the 

U.S. Supreme Court held that the death penalty was unconstitutional for children under 

age 16 at the time of their crimes, Thompson v. Oklahoma, 487 U.S. at 838 (plurality 

opinion). The Court reasoned (hat "(i]nexperience, less education, and less Nell lgence 

make the teenager less able to evaluate the consequences of his or her conduct while 

at the £ame time he or she is much more apt to be motivated by mere emotion or peer 

pressure than is an aduff.'' Id. at 835. Seventeen years later, the Roper Court conduded 

that "[tjhe logic of Thompson extends to those who are under 18." 543 U.S. 574 
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There is nothing in Roper, Graham, or Miller that prohibits this Court from holding 

tfial mandatory LWOP sentence is unconstitutional as-applied to him. Indeed, Roper 

involved a state supreme court's exercise of its own independent judgment in extending 

the holding of Thompson to those under 18. The case began as a successive habeas 

petition filed in the Missouri state court, arguing that the "reasoning of Atkins, 

established that the Constitution prohibits the execution of a juvenile who was under 16 

when the crime was committed." Roper, 543 U.S. at 559. The Supreme Court of 

Missouri agreed, holding that, in the ffiteen years since the U.S. Supreme Court had last 

addressed the question, "a national consensus ha[d] developed against the execution ol 

juvenile offenders." Id. at 559-^0, quoting State ex rel Simmons v Roper, 112 SW3d 

397, 399 {Mo 2003) {en banc). Notwithstanding that it had previously drawn the line at 

age 16 in Thompson, the U.S. Supreme Court affirmed the Missouri Supreme Court's 

decision. Id, at 560. 

Ultimately, if would be cruel and unusual to cling to an arbitrary line at age 1B for 

purposes of imposing the harshest possible prison sentence when scientific and societal 

mores have shifted toward the recognition that 21-year-olds are not tmty adults. 

Imposing a mandatory LWOP sentence on a 21'year-old "poses too great a risk of 

disproportionate punishment" and violates the Eighth Amendment. Miiler, 567 U,S. at 

479. 

Several Other States and Federal Courts Have Applied Miller To Those Over 

Age 18. People v Savage I L A P P (1^') 173135 No. 1-17-3135 opinion filed September 

30, 2020, after a bench trial, defendant age 22 was convicted of first degree murder and 

attempted first degree murder. He was sentenced to a total of 85 years with the Illinois 

Department of Corrections. Defendant alleges that the sentencing court failed to 

consider his drug addiction, particularly in conjunction with his young age. Defendant 

alleges that his long-term addiction and his young age left him more susceptible to peer 

pressure and more volatile in emotionally charged settings. Defendant claims that he 

could not have made these arguments prior to the decisions in People v House, 2019 IL 

A P P (1^') 1105S0-B, appeal allowed. No. 125124 (IIL Jan . 29, 2020), and People v 

Harns, 2D1B IL 121932. Defendant argues that his sentence does not take into account 
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whether he could be restored to useful citizenship, thereby violating the constitution as 

applied to him. 

The court concluded that Miller protection applied to Savage. In addition to Cruz, 

supra, and Shore, supra, a number of state arid federal courts have determined that the 

evolving scientific and societal consensus that teenager above 17-year-olds are just as 

immalure, reckless, and impulsive as younger adolescents, means that the reasoning 

and sentencing protection of Miffer applies equaify fo Casanova 

A Kentucky court considering similar scientific evidence held that the death 

penally is unconstitutional for 18-to 21-year olds. Commonwealth v Bredhold, 

unpublished opinion of the Circuit Court of Kentucky, issued August 1,2017 (Case No. 

14-CR-161) The court noted that "[fjurlher study of the bram development conducted in 

the past ten (10) years has shown that these key brain systems and structures actually 

continue to mature well into the mid-twenties (20s): this notion is now widely accepted 

among neuroscientists." Id. al 7; see also 

Pike V. Gross. 936 F3d 372. 383-86 (CA6. 2019) (Stranch J . , concuning) (concluding 

that "soc ie l / s evolving standards of decency hkely do not permit the execution of 

individuals who were under 21 at the time of their offense"); see also. United States v. 

Laford, 692 Fed Appx. 242 (2017) (Honorable Merritt, concurring, with, "I found ng iegal 

authority recognizing scientific studies and authority about where the line should be 

drawn in sentencing these young aduits. But recent literature shows that the plasticity of 

the young adult brain (age 18-21) is almost as great as the child's brain. 

Clearly mandatory 30-year sentences should not be used. See Laurence 

Steinberg, Age of Opportunity: Lessons from New Science of Adolescence (2015), A 

report by the McArthur Foundation Research Network on Law and Neuroscience, How 

Should Justice Poiicy Treat Young Offenders? (February 2017) says: "Young adults do 

commit a disproportionate amount of the nation's crime. In fact, arrests and recidivism 

peak in this group. Yet we know relatively little about the developmental factors that 

may contribute to this phenomenon."" 

Other courts have applied the principtes announced in Milter to late adotescenls 

and considered youth as a mitigating factor in sentencing. See^ e.g.. People v. House, 
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2015 IL App (1st) 110580 (Illinois extended Miller's sentencing protection to a 19-year-

old double homicide offender); State v Norris, 2017 NJ Super. L E X I S 1170, unpublished 

opinion of the Superior Court of Nevj Jersey, Appellate Division, issued May 15, 2017 

(case No. A-3008-15T4) [remanding for leserTtencing in light of Miller where 21-year-old 

was sentenced to de facto life in prison), United States v Walters, unpublished opinion 

of the United States District for the Eastern District of Wisconsin, issued May 30, 2017 

(Case No. 16-CF-198) (imposing below-g uidelines sentence of lime sen/ed on 19-year-

oid In part because "[cjourts and research have recognized that given the immaturity 

and underdeveloped sense of responsibility, teens are prone to doing foolish and 

impetuous things"); State v, O'Dell, 183 Wash Zd 680, 696; 358 P3d 359 (2015) 

(holding that "a trial court must be allowed to consider youth as a mitigating factor when 

rmposfng sentence on an o f f e n d e r w h o committed his offense just a few days after he 

turned T8"]; In re Pers. Restraint of Light-Roth, 200 Wn App. 149 (2017) (Since O'Dell. 

that court's rationale has been used to provide [filler's protection to a 19-yearKJld); 

Sharp V State,16 NE3d 470 (Ind Ct App 2014), vacated on other grounds by Sharp v 

State, 42 NE3d 512 (Ind 2015) (finding 55-year sentence for felony murder 

inappropriate where defendant was "just three months past turning eighteen years of 

age at the time of the crime"); United States v. Howard, 773 F3d 519. 532 (CA4,2014) 

(finding district court's upward-departure life sentence substantively unreasonable 

because it "failed to appreciate" that the three predicated convictions occurred when the 

defendant w a s between 16 and 13 years old, and that "youth is a mitigaling factor 

derive[d] from the fact that the signature qualities of youth are transient") 

Furthermore, in Burgle v State. 2019 Ark 185 (Dissent) (Honorable Hart penned 

that the law in this area-referencing Miller's protection lo those over age 18Hs by no 

means settled as to mal<e such an argument frivolous,) Similarly, the Sixth Circuit Court 

of Appeals, In United States v Sherrill, 2020 U.S. App L E X I S 26828 at ^M3-44, 

reasoned that while it has historically declined to extend Miller's reasoning to those over 

age 18, It must now look beyond historical conceptions to the evolving standards of 

decency thai mark the progression of a matunng society—noting that members of Fts 

court have already begun to consider whether the line separating childhood and 

adulthood has shifted, pointing to various contexts in which it considers twenty-one 
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the age of majority, as well as scientific and social research [ndicating that those under 

twenty-five retain the defining characteristics of youth. The Sixth Circuit's new stance on 

the issue clearly extends permission to Michigan to meaningfully analyze Casanova's 

as-applied challenge without the previous "no exception" limitations Imposed in United 

States V, Marshall, 736 F3d 492, 500 {6th Cir. 2013). 

Also, in upholding a federal pn^hibition of certarn sales of handguns to 18-tQ-20-

year oW "minors," the Fifth Circuit citing to the science supporting MINer, reasoned: 

Modern scientific research supports the commonsense notion Oiat 18-to-21-year-olds 

tend \o be more impulsrve than older adutts. Miller's three significant charadef gaps 

distinguishing juveniles from adutts, as appned to Casangva's singular facts and 

circumstances, entitle him to Miller's sentencing protection' 

The F I R S T character gap: Children iack maturity and have an "underdeveloped 

sense of responsibility," which leads to "reckJessness, impulsivity, and heedless risk-

taking," Miller v. Alabama, 567 U.S. 460, 471 (2012). 

Decades before Miller's brain science, Casanova displayed several of the 

c*^afac(er/st/cs of youth kierttifiQd in Mirier v. Alabama. 557 U.S. -160, 471 (20T2), and 

the research relied upon, "lack of maturity", 'underdeveloped sense of responsibility", 

leading to Casanova's "recklessness, impulsivity and heedless risktaking, The 

significance of which reverberated through his behaviors, actions, and the judge's 

issuance of LWOP upon Casanova. Evidenced by Casanova's disciplinary problems in 

school, including truancy, fighting, suspensions, lack of tocus in school and the work 

assigned to him. In fact, the lasi grade Casanova actually completed was 7" . While 

attending 8*̂  grade Casanova barely attended. At one point in 1984 when Casanova 

was 13 years old his own mother. Darlene Thomas, took him to the North Las Vegas 

Hospital E R to have him drug tested, believing him to be on drugs. When it was 

determined that he was not on drugs, recommendation was made that he see a 

psychiatrist or psychotogist. That recommendation was ignored by his mother. 

Casanova continued to be an angry teenager, ditching school in the 8*^ grade and not 

doing assignments until he was suspended for the mst of that school year. By this time 

his mother had moved to Muskegon while he remained in Las Vegas with relatives. 

After being suspended in the 9"" grade, his girifriend became pregnant with their first of 
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three children. They both were afraid of what would happen when their family found out 

and did not know what to do so Casanova took his aunt's vehicle and they both ran 

away, driving to Muskegon where his mother lived. It was a miracle they made it. 

Shortly after their arrival, his girlfriend was returned to Las Vegas to her parents and 

Casanova was enrolled in school for the 10^ grade. Casanova stmggled vi/ilh his 

grades and got into fights until being suspended again and sent to an alternative school. 

A school counselor stated that Casanova lived in a 'Bugs Bunny and Bubble Gum 

World." After being sent to the alternative school Casanova began ditching again until 

he just stopped going. He continued to have problems with any authority figures. 

Casanova would just wander by himself. At one point his girlfriend flew back to 

Muskegon bringing his one month old daughter back. She became pregnant again and 

they argued and fought until she left for Vegas without their first daughter, which 

Casanova's mother cared for, as Casanova was not employed. He vras only 15yfs old. 

In many ways Casanova was a misfit, a toner and left to his own devices until he 

committed the crime for which he is presently incarcerated. Casanova made suicide 

attempts to end his own life believing death would be better than the continued misery 

he endured mentally and emotionally. He has been sent to Huron Valley twice and 

placed in Residential Treatment Program. 

He has been on and off of medication for his diagnosis of Major Clinical 

Depression, Post Traumatic Stress Disorder, Anxiety, Seasonal Affective Disorder and 

sleep problems since 1994. Casanova was never seen by mental health staff during his 

youth, nor was he sent for a forensic examination prior to his trial. His first evaluation 

and treatment for his mental health issues was in 1994 while incarcerated in Nevada 

awaiting extradition. There was a break in treatment until his incarceration In the 

Michigan Department of Corrections. 

Casanova had been identified by school officials at a young age as a very 

troubled young man who is quite immature, impulsive, and irresponsible. During 

Casanova's youth, he declined to cooperate with school rules and principai/teacher 

imposed standards of conduct Casanova began skipping school, breaking curfew, 

running away, and using illicit substances. He also befriended other adolescent youth 

with similar immature actions and thought patterns. He had left his mother's residence 
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to live with friends on several occasions to the extent that he even left the stale where 

his mother resided and had to bd brought back multiple times. Student transcripts reveal 

average grades, and general academic apathy as evidenced by having dropped out of 

the 8^ grade and was subsequenlly graduated to the 9^ grade where he continued ID 
drop out and stopped attending any further schooling in (he 10"̂  grade. The last full year 

of schoo[ that he attended was the 7"' grade. He was in and out (mostly out) of school 

throughout his youth including no{ graduating from high sdiool He had problem with 

attendance, studies, grades and teachers. He states, ' I didnt like being told what to do.' 

In many ways. Casanova reportedJy felt (ike a misfil who was ostracized from the 

larger community around him. at home, at school, and in his neighborhood. He was 

routinely demonstrating numerous signs of having an antisocial personaJily, conduct 

disorder, attention deficit hyperactivity disorder dysgraphia. Society and its institutions 

were simply not afforded the luxury of timely, meaningful intervention, nor did his family 

seek this out or pursue this even after being a recommendation from school officials that 

Casancva should obtain a psych'ialnc evaluation. Wher? Casajwva was 13yfs oJd the 

North Las Vegas Emergency Department also recommended further psychiatric 

evaiuation which his mother disregarded. Casanova was described as quite impulsive, 

immature, and irresponsible. He had not functioned well in the home, community or 

school- He resented adult authorily and does have a history of substance use that 

further inripaired his brain development, growth and malurity 

Casanova's serious antisocial personality disorder impaired his ability wrth 

respect to cooperating with his attorney in his defense. Casanova also had serious 

suicide attempts and was determined to kill himself, !n fact the night of his crime 

witnesses have testified that he had tried to kill himself. During the eariy part of his 

incarceration Casanova also tried to commit suicide and he was placed under 

observation and eventually sent to Huron Valley Center for more intensive therapeutic 

inten/ention and then placed in Residential Treatment Program at Huron Valley Men's 

and has been receiving mental health treatment ever since. This is demonstrative of his 

impulsivity and inability to accurately access consequences of his actions, Casanova's 
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irrational suicidal ideology demonslrales his unrealistic expectation of what suicide 

invokes^ as many people in ihis age group do, 

Casanova fuiiher demonslfated irrational anr4 impulsive tJedsion making when a\ 

14 yea*s of age he got his girlfriend pregnant and they both ran avray from home onty to 

be brought back by family. Casanova had a total of 3 children by the age of 18 and was 

not involved in raising them or being responsible for their care as he was not mature 

enough to act as an adult parent. 

To summarize of all lelated facts respective lo this gap: As-applied, there exists 

no QQ&sibilily thai Casanova achieved adulthood on his lBlh birthday, or evert 

demonstrated the facets of adulthood welt into his 21*' year. To be clear, Casanova's 

jack of maturity and underdeveloped sense of responsibility, recklessly and impulsively 

led him to make the heedless risk-taking decision to commit his crime, instead of taking 

the responsib[e and rational route that most mature adults would have chosen. 

The SECOND character gap- Children are "more vulnerable ... to negative 

influences and outside pressures," including from their family and peers, and "lack the 

ability to extricate themselves from horrific, crime-producing settings." Miller U.S. at 471. 

Not unexpectedly, Casanova lacked the ability to extricate himself from tfie 

horrific, crime-producing settings that made him vulnerable to the negative influences. 

Casanova had a tumultuous chHdhood punctuated by a mother who was a typical 

woman without resources or belief in her ability to take her children and fiee fn^m the 

following horrific existence, which left Casanova unable to cope wrth life as a normal 

child. Casanova's overall inadequate socialization history and experiences, certainly 

contributed towards his gradual development into a very troubled and maladjusted 

young adult," 

During ages 3-14 of Casanova's life, and from the ages of 15-16 he was 

poweriess as a child to protect himself from ttie physical assaults and to shield himself 

from Its effects. And therefore, without the benefit from a positive nurturing home/family 

environment, where parental or maternal discipline, guidance and control were present 

Casanova had succumbed to his environment, which led to many behavioral and 
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developmental issues oullined. His own alcohol and substance abuse addictions and 

his inuofvement and association with a deviant subculture that rejected societal values 

and accepted behavioral expectations and utfimalely the tragic loss of James and Linda 

Crew's lives. Casanova's ciiild development was essentially forged in the furnace of 

violence, terror and distrust of the adult authority that stripped liim of a nomial dilldhood 

by never stopping the violence described above, Casanova irrationally believed that his 

own children were better off without him in their lives better off than having to Nve a 

childhood under his underdeveloped juvenile mind would not allow him to see his 

actions, tinsurprisingly* Casanova lacked the wherewithaf and trust in aduK authorfty. 

Casanova grew up in a broken home with a very dysfunctional family, and no 

stability. His mother and faliier v/ere divorced when he was only 3 years old. He 

remained with his mother and sine remamed. Casanova grew up with three siblings of 

which he was the oldest. His stepfather was more of a stranger to him than a father 

figure. Casanova was physically, mentally and emotionally abused growing up. He also 

was sexually abused when he was just 7 years old. His family moved at least sixteen 

times between 3 years and 13 years of age. He' had to go to fourteen different schools 

during that time period. 

Casanova's grandfather on his mother's side attempted to murder his 

grandmother twice, once when his mother was pregnant with him and another lime 

when he was 4 years old and actually iived rn the home. Two of h\s uncles shot guns at 

each other and Casanova's grandmother on his mother's side spent lime incarcerated 

in at least three states and would take him on shoplifting sprees and stealing sprees 

when he was only 4 years old until he was l lyears old. The last of which he was in the 

car when they were apprehended by police. 

Additionally, Casanova suffered several concussions during his childhood, the 

first one he remembers was on his fifth birthday. Others were when he was 7 years. 10 

years. 11, years, and 4 separate times when he was 13 years and more concussk>ris at 

17 years and even one while incarcerated within the MDOC. Casanova has also seen 

his mother beaten by his stepfather on three occasions. Generally, his family was not 

very affectionate or expressive wrth their love. Due to his age and circumstances he 
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was nol able to extricate hfmself from these situations which negatively impacted on is 

brain development. 

The THIRD charactef gap: Children are "less fixed" in their character and more 

capable of change than adults. Miller* US at 471. 

In addition to the record, Casanova has presented further information herein that 

fills in the blanks to a 28 year old homfcide. Casanova's terrible crime was something he 

djd but it is not who he is now. Casanova has taken the opportunity that prison has 

provided and learned the coping skills and life skills he lacked throughout his eariy 

childhood, adolescents and last adolescents (0 years to 25 years old) Prison did not 

rehabililale him,but provided the means for him to rehabilitate himself as evidenced by 

completing a multitude of groups, college courses and home study courses and 

involvement in mental health services offered. It is one of the many regrets he has that 

he didn't get some help sooner. See Attachments A-E as evidence of rehabilitation. 

The difference between a "facial challenge" and an *'as-applied challenge/' and 

why Casanova is entitled to his presented as-applied challenge. When an as-applied 

challenge is presented, a court is not precluded from addressing the issue before actual 

injuries or loss have developed. AFSCME Counsel 25 v. State Temples. Ret. Sys., 294 

Mich App 1. 7 (2011). "There are two ways in which to challenge the constttulionality of 

an ordinance: a 'facial' challenge and an 'as-applied' challenge." Bmley v. Bringham, 

259 Mich App 619, 629 (2004). quoting Lincoln v Viking Energy of Lincoln. 2004 

Mich App LEXIS 2237, at 2, "As the terms imply, a 'facial' challenge is based upon the 

mere existence of an ondinance, while an 'as-applied' chaflenge alleges a particular 

injury based upon the actual enforcement of the doctrine." The "as-applied*' doctrine of 

unconstitutionality has been summarized in United States v. C.R., 792 F. Supp. 2d, 343, 

509 (2011), as: "In an as-applied challengej the question is whether the statute would 

be unconstitutional if applied to the facts of the case. Cf. Field Day LLC v. County of 

Suffolk. 463 F. 3d. 167.174 (2nd Crr. 2006). Factual context and defendant's 

circumstances are criticai. See Arzberger 592 F. Supp. 2d. at 599. 

A sequential analysis, putting off facial challenges, permits tile court to protect 

the constitutional rights of individual defendants in particular situations, while avoiding 
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the unnecessary striking down of a congressional enactment. See Washington State 

Grangerv. Washington State Republican Party. 522 U.S, 422. 450. 128 S Ct 1148, 170 

LEd 2d 151 (2008) noting that facial invalidation contrives the fundamental principle that 

courts,., should [not] formulate a rule of constitutional law broader than is required by 

the precise fects to which it is applied.' United States v. Polovizzi. 697 F. Supp. 2d- 381, 

387 {EDNY 2010)." see aiso People v Wilder. 307 Mich App 546, 556 (2014), and In re 

Jackson, 503 Mich 851 (2018), 

Casanova has a procedural and substantive due process right to have this Court 

conduct a meaningful as-applied challenge to resolve the legal and factual issue 

presented. Due process is a fluid concept depending on the circumstances. Morrissec v. 

Brewer, 408 U.S. 471 (1972). One constant of procedural due process, under even 

minimal of circumstances, is the opportunity to be heard. Id. at 483, Principles of 

substantive due process provides a second basis in support of this position. The due 

process clause provides protection to the individual from arbitrary exercise of the 

povrers of government. Daniel v. Williams. 474 U.S. 327, 331 (1986) (quoting Hurtado v. 

California. 110 U.S. 516. 527 (1884) (holding that due process clause barts| certain 

government actions regardless of the fairness of the procedures to implement them). 

See also County of Sacramento v. Lewis, 523 U,S, 833, 845 (1988). 

The Supreme Court has also repeatedly affirmed that the First and Fourteenth 

Amendments are themselves violated when a plaintiff Is thwarted from presenting 

assertions of the violation of his fundamental constitutional rights to the judiciary. 

Christopher v Harbury. 536 U.S. 403,412-22 (2002); Wolff v. McDonnell. 418 U.S. 539, 

579 (1974); Procunier v. Martinez, 416 U.S. 396 (1974). See also In re Justin, 490 Mich 

394,414,416 (2012) ("The fundamental purpose in resolving controversies is quite 

simple: the fair ascertainment of the truth." "[DJismissing cases after having a discussion 

with only one side of the controversy is not a valid exercise of judicial power; rather, it is 

a pen/erslon of judical power " 

Logically, to just accept the bright line recognition in the case at bar v^thout 

conducting a meaningful as-applied analysis is indeed similar to a one-sided 

conversation- Moreover, to conduct a facial challenge analysis in lieu of the required 
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analysis for the presented as-applied challenge in this case is parallel to further 

abandoning this Country's doctrines of law involving 'The Presumption of innocence" 

and "Reasonable Doubt" standards where the scales of justice make it preferable to let 

10 guilty men go free than to convict one innocent man. United States v. Doyle, 130 

R3d523 {1997). 

This rationale actually comports perfectly with the as-applied doctrine of law and 

is necessary because at the time of the offense, the record demonstrates Casanova 

displayed the indistinguishable, if not worse, juvenile character trarts than tliose less 

than age 18, rendering the Miller trilogy brain science applicable to him, which if denied 

would be a travesty of justice in that it would be condemning Casanova to death in 

prison undeservingly. Moreover, an as-applied analysis is the onJy way to ensure 

Casanova does not remain condemned to die in prison-not because of guilt or 

innocence- due to his brain's failure to have fully developed on the State and Federal 

government's schedule. 

Accordingly, it only makes sense that, "at a policy level, a flexible, case-by-case 

approach advances two ends—the need to meet new circumstances as they arise, and 

the need to prevent injustice." See United States v. Carter, 2019 U.S. Dist. LEXIS 

187015at '30. 

CONCLUSION/ RELIEF SOUGHT 

After Miller and Montgomery, Mr, Poole should be given the opportunity to 

explain why sentences must take into account how late adolescents ages 18 through 23 

like him "are different and how those differences counsel against irrevocably sentencing 

them to a lifetime in prison." MiJIer, 657 US at 480, This court should grant Mr. Poole's 

application for leave to appeal, vacate the decision of the cin:;uit court and remand for 

further proceedings in the circuit court regarding the merits of Mr. Poole's constitutional 

challenge to his mandatory life without parole sentence. 

Furthermore, Roberto Casanova Jr. requests that this Honorable Court grant his 

Amicus Curiae brief and grant appropriate relief applying Miller protections to 

Casanova, 
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