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A. Identity of Amicus

The Washington Association of Criminal Defense Lawyers
(WACDL) seeks to appear in this case as amicus curiae on behalf of the
appellant Steven Long. WACDL was formed to improve the quality and
administration of justice. A professional bar associated founded in 1987,
WACDL has approximately 800 members, made up of private criminal
defense lawyers, public defenders, and related professionals. It was
formed to promote the fair and just administration of criminal justice and
to ensure due process and defend the rights secured by law for all persons

accused of crime. WACDL files this brief in pursuit of that mission.

B. Interest of Amicus

As part of its mission to promote the fair and just administration of
criminal justice, WACDL is concerned with any cases that erode the
constitutional protections of Washington citizens. Article 1, section 7 of
the Washington Constitution is one of the bedrock constitutional
provisions of criminal law in this state. State v. Gunwall, 106 Wn.2d 54,
720 P.2d 808 (1986). Although Mr. Long’s case involves a civil
proceeding, the Court of Appeals’ article 1, section 7 analysis, appearing
as it does in a published decision, significantly undercuts this Court’s

precedent allowing appellate review for the first time on appeal. WACDL



asks this Court to accept review to correct Court of Appeals’ misstatement

of the law.

C. Issue of Concern to Amicus
Whether, in the context of a civil impound action, an invasion of a
person’s private affairs in violation of article 1, section 7, may be
reviewed for the first time on appeal when the record is adequate for

review?

D. Argument Why Review Should Be Granted

In the Court of Appeals’ published decision, the Court refused to
consider Mr. Long’s article 1, section 7 claim, holding that it was being
raised for the first time on appeal. This was etror and this Court should
accept review to correct this misstatement of the law.

Mr. Long argued for the first time on appeal that the impoundment
of his vehicle constituted an illegal intrusion into his private affairs in
violation of article 1, section 7 of the Washington Constitution. In support
of this proposition, Mr. Long cited the case of State v. Villela, 194 Wn.2d
451, 460, 450 P.3d 170 (2019), which held, “Thus, an impound is lawful
under article 1, section 7 only if, in the judgment of the impounding

officer, it is reasonable under the circumstances and there are no



reasonable alternatives.” The Court of Appeals held that a Villela claim
may not be raised for the first time on appeal. This was error.

Issues that involve manifest error affecting a constitutional right
may be raised for the first time on appeal. RAP 2.5(a). Issues pertaining
to unlawful searches and seizures implicate constitutional rights as
contained in the Fourth Amendment and article 1, section 7. The issue,
therefore, is whether an alleged search or seizure error is manifest.

This Court has held that error relating to a failure to raise a search
or seizure issue in the trial court is manifest if actual prejudice is shown in
the record. “The defendant must identify a constitutional error and show
how, in the context of the trial, the alleged error actually affected the
defendant's rights; it is this showing of actual prejudice that makes the
error ‘manifest’, allowing appellate review. If the facts necessary to
adjudicate the claimed error are not in the record on appeal, no actual
prejudice is shown and the error is not manifest.” State v. McFarland, 127
Wn.2d 322, 333, 899 P.2d 1251 (1995) (citations omitted). The purpose
of this rule ensure that the trial court has the opportunity to correct any
errors in the first instance, thereby avoiding unnecessary appeals. State v.
Robinson, 171 W.2d 292, 304-05, 253 P.3d 84 (2011). In other words,
whether the error is manifest turns on whether the record is sufficient for

appellate review.



The Court of Appeals has consistently interpreted McFarland as
requiring appellate review when the record is sufficient. For instance, in
State v. Contreras, 92 Wn.App. 307, 313, 966 P.2d 915 (1998), the Court
said, “We conclude that when an adequate record exists, the appellate
court may carry out its long-standing duty to assure constitutionally
adequate trials by engaging in review of manifest constitutional errors
raised for the first time on appeal.”

This Court has also been more willing to review search and seizure
claims for the first time on appeal when there has been a significant
change in the law while the case was pending on appeal. For instance, this
Court allowed defendants whose cases were not final to raise Gant issues
for the first time on appeal, although the cases were remanded for further
proceedings. State v. Robinson, 171 W.2d 292, 253 P.3d 84 (2011);
Arizona v. Gant, 129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009).

In the case of Mr. Long, an adequate record exists to review his
article 1, section 7 claim and the Court of Appeals erred by refusing to
consider the merits of his claim. The substantive facts related to Mr.
Long’s article 1, section 7 claim are identical to the substantive facts
related to his Homestead Act, Eighth Amendment excessive fines, and
Fourteenth Amendment substantive due process claims. Because the facts

overlap, there was no impediment to reviewing the merits of Mr. Long’s



article 1, section 7 claim. This Court should grant Mr. Long’s petition for
review and review his claim on the merits despite the fact that it was

raised for the first time on appeal.

E. Conclusion
This Court should grant review of Mr. Long’s petition for review
and decide his article 1, section 7 claim on the merits.

Respectfully submitted this 24™ day of September, 2020.

Thomas E. Weaver, WSBA #22488
Attorney for Amicus Curiae WACDL
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