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INTRODUCTION
Petitioners ask this Court to exercise its King’s Bench authority to issue
sweeping orders releasing certain juveniles because of the threat of COVID-19.
Without minimizing the seriousness of the health risks posed by COVID-19, the
petitioners’ approach of categorically releasing juveniles is impractical, ignores the
individual circumstances of the juveniles, and may often not be in the best interests of
the juveniles or the community. Moreover, counties in the Commonwealth are already
trying to minimize the risks of COVID-19 on confined juveniles by releasing them,
where appropriate, by agreement of the various stakeholders or by court order.
It is undisputed that COVID-19 is highly contagious and presents serious health
concerns to all members of the Commonwealth, including, of course, juveniles in
detention or placement facilities. But it is also undisputed that juveniles, as a class, do
not fall into a high-risk category as defined by the World Health Organization
(“WHO”) and the Centers for Disease Control and Prevention (“CDC”). See Centers
for Disease Control and Prevention, People Who Are At Higher Risk, (April 2, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-at-higherrisk.html. To the contrary, the impact of the virus appears to be less severe for
otherwise healthy youth; the more severely affected are the elderly and those with
underlying health conditions, such as diabetes, lung and heart conditions, and
suppressed immune systems. Id.; see Apoorva Mandavilli, Why the New Coronavirus
(Mostly) Spares Children, The New York Times, (Last Updated Mar. 14, 2020),
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https://www.nytimes.com/2020/02/05/health/coronavirus-children.html.
In their Application, Petitioners extensively catalogue the now well-known
serious health risks posed by COVID-19, and cite to alarming statistics about its
worldwide spread in various settings, including adult prisons, nursing homes for the
elderly, and cruise ships. What they do not do, however, is provide this Court with
relevant information about the steps Pennsylvania counties have already taken, and
continue to take, in light of the COVID-19 crisis to release juveniles from detention
and placement facilities where appropriate. Nor do they sufficiently explain how the
mandated release of certain juveniles, without consideration of their individual
circumstances, is in the best interests of the health and safety those juveniles or the
community at large. Although limited by time, this response seeks to address those
two issues and provide the Court with relevant information it can use to make an
informed decision about whether the extraordinary relief requested by petitioners
under this Court’s King’s Bench jurisdiction is appropriate here.
ARGUMENT
A.

KINGS BENCH JURISDICTION IS NOT REQUIRED HERE BECAUSE
SIGNIFICANT
PROCEDURES
HAVE
ALREADY
BEEN
IMPLEMENTED IN PENNSYLVANIA COUNTIES TO PROTECT
JUVENILES IN DETENTION OR PLACEMENT FACILITIES.
Petitioners claim that intervention from this Court is necessary to reduce the

number of juveniles in Pennsylvania detention and placement facilities so as to
“mitigate against potentially catastrophic harm” to these juveniles. Application for
Extraordinary Relief Under the Court’s King’s Bench Jurisdiction (“Application”), at
2

1. Their contention is based on a false assumption that the individual counties are not
already engaging in proactive measures to address the potential health risks posed by
COVID-19 and its impact on the juvenile detention population. Appropriate measures
are already being taken in the individual counties—by those whose are familiar with
the individual juveniles and the facilities that house them. Intervention by this Court
is, therefore, not needed. The one-size-fits all, cookie-cutter approach sought by
petitioners must give way to the individualized procedures currently being employed
by the counties.
The King’s Bench power is to be “exercised with extreme caution.” In re
Bruno, 101 A.3d 635, 670 (Pa. 2014) (citation omitted). It “is generally invoked to
review an issue of public importance that requires timely intervention by the court of
last resort to avoid the deleterious effects arising from delays incident to the ordinary
process of law.” Commonwealth v. Williams, 129 A.3d 1199, 1206 n.10 (Pa. 2015).
As this Court has emphasized, however:
The Court has generally called upon the powers of the
King’s Bench to supplement existing procedural processes
that had proven inadequate to carry out the judicial,
administrative, or supervisory obligations of the Court in a
manner that is expeditious and determinate.… In certain
instances, the Court cannot suffer the deleterious effect
upon the public interest caused by delays incident to
ordinary processes of law, or deficiencies in the ordinary
processes of law making those avenues inadequate for the
exigencies of the moment.
In re Bruno, 101 A.3d at 670–71 (emphasis added); accord Pennsylvania Gaming
Control Bd. v. City Council of Philadelphia, 928 A.2d 1255, 1274-75 (Pa. 2007)
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(Castille, J. dissenting) (historical discussion).
The procedural processes that are being employed in counties throughout this
Commonwealth have not “proven inadequate.” In re Bruno, 101 A.3d at 670. To the
contrary, individual counties are working diligently to limit and decrease the local
juvenile populations at youth centers, placement centers, and detention facilities. To
be sure, the relevant parties—the Pennsylvania Courts of Common Pleas, local district
attorneys offices, public defenders, defense bar, and juvenile probation officers—are
working rapidly, yet responsibly, to ensure that individual considerations are given to
each case in order to minimize and/or reduce the number of juveniles being detained.
See, e.g., Declaration of Montgomery County District Attorney Kevin R. Steele,
attached as “Exhibit A”; Declaration of Berks County District Attorney John T.
Adams, attached as “Exhibit B”; Declaration of The Beaver County District Attorney
David J. Lozier, attached as “Exhibit C”; Declaration of Juniata County District
Attorney Cory J. Snook, attached as “Exhibit D”; Declaration of Snyder County
District Michael Piecuch, attached as “Exhibit E”; Declaration of Elk County District
Attorney Thomas G.G. Coppolo, attached as “Exhibit F”; Declaration of Adams
County District Attorney Brian Sinnett, attached as “Exhibit G”; Declaration of
Delaware County District Attorney Jack Stollsteimer, attached as “Exhibit H”;
Declaration of Clearfield County District Attorney Ryan P. Sayers, attached as
“Exhibit I”; Declaration of Ted J. Rice, Chief of Bucks County Juvenile Probation
Department, attached as “Exhibit J”; Declaration of Luzerne County District Attorney
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Stefanie J. Salavantis, attached as “Exhibit K”; Declaration of Wayne County District
Attorney A.G. Howell, attached as “Exhibit L”; Declaration of Lehigh County
District Attorney James B. Martin, attached as “Exhibit M”; Declaration of Chief of
the Juvenile Probation Department of Philadelphia County Faustino Castro-Jimenez,
attached as “Exhibit N”.
Petitioners suggest that Allegheny County is the only county that regularly
conducts detention hearings and reviews dispositional placements. Application, at 28.
Without any support, they then make the sweeping claim that “other county courts
may have ceased reviewing existing detention and placement orders entirely, leaving
youth to sit in confinement potentially for the duration of this crisis.” Id. This is
incorrect.

One

need

look

no

further

than

this

Court’s

website

(http://www.pacourts.us/ujs-coronavirus-information) to see that no fewer than 27
counties have included juvenile detention hearings as “essential functions” that
continue to be held during the judicial emergency. In at least ten of those counties,
courts are reviewing more than just juvenile detention, some continuing to hold all
hearings remotely.
Indeed, of the counties from which respondents were able to retrieve
information in the limited time in which we were ordered to respond by this Court,1
almost all of them have continued to hold hearings during the judicial emergency—
1

Respondents were given less than 28 hours to prepare a response to petitioners’ King’s Bench
application. Unfortunately, this abbreviate timeframe does not give respondents sufficient time to
conduct a county-by-county survey on the exact procedures that are in place in every county. Nor
does it give respondents sufficient time to conduct a county-by-county survey of the state of juvenile
5

some held regularly, and some held on an emergent bases—particularly time-sensitive
hearings such as those related to placement and detention. See Exhibits A, B, D, E, F,
G, H, I, J, K, L, M, and N. Oftentimes, these hearings are done using advance
communication technologies. And, in most of these counties, the prosecutors, defense
attorney, and juvenile probation officers are continuing to review existing detention
and placement orders. See generally Exhibits A through N.
Moreover, the majority of the reporting District Attorney’s Offices are, in fact,
taking steps not only to reduce the number of new youths entering juvenile detention
facilities, but also to reduce the number of youths currently detained in juvenile
detention facilities.
In Montgomery County, for example, prosecutors have been working closely
with local law enforcement to ensure that the juvenile can remain in the community in
lieu of having an emergency hearing this protocol entails making sure a safety plan is
in effect for the victim, looking at the prior record history of the juvenile, and
weighing the nature of the offense and the degree it poses to the safety of the
community. The prosecutors also work closely with the Juvenile Probation
Department with the agreement of defense counsel, to access supervision services for
the juvenile (i.e., electronic monitoring) in lieu of detention. In the last three weeks
alone, the Juvenile Probation Department in cooperation with the District Attorney’s
Office and the Public Defender’s Office, have worked effectively to reduce the

facilities and what they are doing to respond to the COVID-19 crisis
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residential placement numbers and the population in the youth center. Notably,
detentions in the youth center dropped by 50% from February to March, 2020. See
Exhibit A.
Montgomery County has taken similar steps in recent weeks to reduce the
number of youths detained in its youth center. The Juvenile Probation Department
reviews a detained juvenile case and then forwards an email to both the prosecutor and
defense counsel seeking release on supervision with services and sometimes specific
conditions, such as having no contact with the victim. In most instances, the
Commonwealth agrees unless release of the juvenile poses a risk of safety to the
community or to the juvenile. See id.
Like Montgomery Country, every county district attorney’s office that has
responded the Pennsylvania District Attorneys Association’s inquiry has reported that
they, too, are carefully scrutinizing juvenile detention decisions in order to reduce the
number of youths entering juvenile detention centers in light of the COVID-19
pandemic. Specifically, each office has identified that they are working closely with
the Courts of Common Pleas, the juvenile probation departments, and defense
attorney (often public defender’s offices), to identify and assess juveniles in detention,
correctional or residential facilities who could be immediately and safely released into
the community. See Exhibits B through N. In some counties, for example, new youth
are not entering juvenile detention facilities unless the crimes are very serious in
nature. Other counties are opting against juvenile detentions in favor of house arrest,
7

ankle monitors, and self-quarantines with responsible adult family members. In
Snyder County, no juveniles have been placed in detention since the onset of the
judicial emergency. See Exhibit E.
Moreover, like Montgomery County, numerous other counties are taking
measures to reduce the number of youths remaining in juvenile detention centers in
light of the COVID-19 pandemic. See generally Exhibits B through N. In Beaver
County, for example, three detained juveniles were released in light of the COVID-19
pandemic. See Exhibit C.
A number of counties do not have any detained youth—in either adult or
juvenile facilities. See, e.g., Exhibits D, F, I. This underscores the unsuitability of the
one-size-fits-all proposals sought by petitioners.2
In addition to their groundless claims regarded the purported lack of a concerted
effort among the individual counties to reduce the juvenile placement and detention
population, petitioners make sweeping yet unsupported allegations about the current
status of Pennsylvania juvenile placement and detention centers—both in regards to
the facilities themselves and their alleged inability to deal with the COVID-19
pandemic. In support of their assertions, they attach to their petition declarations from
various professionals who they seemingly proffer as “experts.” Curiously however,
each proffered “expert” fails to opine as to the specific conditions at any juvenile
2

In similar vein, while petitioners go to great length in arguing that juvenile offenders serving time
in adult facilities are being deprived of their Eighth Amendment rights, Application, at 37-38, this
argument is misplaced as to those counties do not have direct file juveniles detained in the county.
This further undermines petitioners’ question for a cookie-cutter solution.
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placement or detention facility outside of Philadelphia; indeed, most of them fail to
even discuss specific conditions in Philadelphia facilities. More importantly, the
majority of them do not appear to have ever set foot in a Pennsylvania juvenile
placement or detention facility. Their affidavits consist of nothing more than
speculation and generalizations.
For instance, Anne Marie Ambrose, a former leader of an unnamed youth
justice agency, claims in her declaration generally that “[y]outh justice facilities do
not have the capacity to ensure the hygiene and sanitizing necessary to protect from
the spread of COVID-19.” Ambrose Declaration, ¶ 13. Without mentioning ever
having stepped foot inside a juvenile placement or detention facility in the
Commonwealth, she broadly claims that youth “typically” do not have access to hand
sanitizer, justice facilities “typically” lack medical staffing, and the facilities
“generally” have shared bathroom. Id. at ¶¶ 12-13.
Dr. Julie Graver, a physician who is not even licensed to practice in
Pennsylvania, states that there is “no question” that requiring juveniles to remain
detained in youth facilities is “more dangerous than the travel required to release
children to their home.” Graver Declaration, ¶ 9. Dr. Gravers, like Ms. Ambrose,
arrives at her conclusion without even mentioning whether she has ever set foot in any
juvenile placement or detention facility in Pennsylvania, much less providing a
foundation as to whether she has any knowledge as to the innerworkings and physical
lay-outs of such facilities. Furthermore, her conclusion that it is safer for juveniles to
9

return to their home rather than remain in the facility is a generalization that fails to
take into consideration numerous relevant factors, such as, among others, the size of
the residence they will be returning to in relation to the number of people residing in
the home, which could undermine adequate social distancing).
Finally, Dr. Craig Haney, a psychologist who works in California and gives no
indication of ever having been inside any juvenile placement or detention facility in
Pennsylvania, or anywhere else for that matter, discusses the “unescapably close
quarters” in facilities he has never been in, which, according to him, make it
impossible to practice social distancing. Haney Declaration, at ¶¶ 6-7.
The declarations from the juvenile petitioners themselves do little, if anything,
to support their pursuit of a directive from this Court dictating a uniform procedure for
all counties. To be sure, their respective accounts of life in detention are limited to
their particular facilities—a total of three. Surely this is not representation of the
dozens of juvenile detention facilities throughout the Commonwealth.
Moreover, petitioners’ declarations make clear why a uniform procedure should
not be ordered by this court; indeed, there exist facts and circumstances relevant to
each individual case that are known to those involved in each case—the juvenile, the
prosecutors, the defense attorneys, the juvenile probation officers, and the Courts of
Common Pleas—that are not known to this Court. The blanket measures sought by
petitioners do not take into account these individualized circumstances that must be
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weighed when determining whether release is appropriate.3 The stakeholders at the
trial court level should makes these decisions, not this Court.
B.

THE RELIEF REQUESTED BY PETITIONERS IS IMPRACTICAL,
IGNORES THE INDIVIDUAL CIRCUMSTANCES OF THE
JUVENILES, AND IS NOT NECESSARILY IN THE BEST INTEREST
OF THE JUVENILES OR THE COMMUNITY.
Pennsylvania’s juvenile justice system continually strives to make positive

changes that will help juveniles to become responsible and productive citizens. Unlike
the adult criminal system, the stated purpose of the Juvenile Justice System is
Balanced and Restorative Justice. The Juvenile Act provides:
This chapter shall be interpreted and construed as to effectuate the
following purposes:
(2) Consistent with the protection of the public interest, to provide for
children committing delinquent acts programs of supervision, care and
rehabilitation which provide balanced attention to the protection of the
community, the imposition of accountability for offenses committed and
the development of competencies to enable children to become
responsible and productive members of the community.
42 Pa.C.S. §6301(b)(2).
The Rules of Juvenile Court Procedure dictate that, when fashioning a
disposition, the courts seek the least restrictive alternative that is consistent with the
protection of the public and is best suited to the juvenile’s treatment, rehabilitation,
and welfare. R.J.C.P. 512 D(4)(b).
The Court shall state, if the juvenile is removed from the home:
(b) its findings and conclusions of law that formed the basis of its
3

Indeed, the inclusion of A.O. as a petitioner in this matter—an individual who, for many reasons
discussed infra, should not be released from detention—demonstrates precisely why the cookiecutter approach sought by petitioners is not the solution.
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decision consistent with 42 Pa.C.S. §§ 6301 and 6352, including
why the court found that the out-of-home placement ordered is the
least restrictive type of placement that is consistent with the
protection of the public and best suited to the juvenile’s treatment,
supervision, rehabilitation, and welfare…
Id.
Counties in the Commonwealth consistently uphold these principles. Even
though there are some juveniles who are best suited for a temporary residential
placement alternative, the mission to carry out the Juvenile Act’s purpose remains. In
making residential placements, the relevant stakeholders (the probation department,
the courts, defense attorneys and prosecutors) strive to provide for the safety and
security of juveniles, but also to meet their needs to ensure that they can return to the
community to become productive members of society. Pennsylvania’s placement
facilities offer critical services to juveniles, such as mental health treatment through
the professional intervention of psychiatrists and psychologists, drug and alcohol
program support, behavioral assistance and educational programming to encourage
academic excellence. See Pennsylvania Department of Human Services, Bureau of
Juvenile

Justice

Services,

(last

visited

April

3,

2020), https://www.dhs.pa.gov/contact/DHS-Offices/Pages/OCYFBureau%20of%20Juvenile%20Justice%20Services.aspx (outlining various anger
management, problem solving, drug and alcohol, and cognitive therapy programs);
Pennsylvania Department of Human Services, Juvenile Justice Services, (last visited
April

3,

2020), https://www.dhs.pa.gov/Services/Children/Pages/Juvenile12

Justice.aspx (discussing educational services, career and technical training, work
training programs, and health care).
Although the Juvenile Act prioritizes individualized consideration of a
juvenile’s needs and circumstances, Petitioners are asking this Court to ignore those
considerations in favor of categorical release. In four single-spaced pages at the end of
the application, Petitioners have moved this Court to, among other things, issue orders
requiring juvenile courts to immediately release certain juveniles, ostensibly for their
safety and the safety of the community, without consideration of any of the above
factors. Even given the COVID-19 pandemic, petitioners requests are impractical, fail
to consider the juveniles’ individual circumstances, and are not necessarily in the best
interests of the juvenile or the community.
The categorical approach advocated by petitioners is often totally impractical.4
For example, petitioners have asked this Court to issue an order:
b) Directing juvenile courts to order the immediate release to family or
guardian, to a non-congregate care facility, or to medical care, of:
i) All youth with any medical condition that the Centers for
Disease Control has identified as creating a higher risk of
contracting COVID-195 or might create a higher risk for severe
illness from COVID-19; and
Given the length of petitioners’ application, and the limited time for response, we cannot possibly
address every order petitioners have proposed. Accordingly, we have addressed several proposed
orders that show why the mandated release of certain categories of juveniles is not practical or
necessarily in the best interests of the juveniles or the community.

4

5

There is no evidence, and petitioners have not pointed to any, that any person or category of person
is at a “higher risk of contracting COVID-19 due to a medical condition.” The available studies and
media reports reveal that COVID-19 is spread quickly and easily among all people, regardless of
underlying medical conditions. It is those with certain underlying medical conditions who may be at
13

ii) Any youth who displays COVID-19 symptoms or tests positive
for COVID 19.
Application, at 41, ¶3b. There are many problems with such a proposed order.
First, it is not entirely clear who would determine to which of the three places -family/guardian, non-congregate care facility, or medical care -- the juvenile should
be released, or on what criteria that decision should be based. One can imagine a
situation in which none of the three options is available, and the party tasked with
making that decision, presumably the Juvenile Court judge, has no guidance on how
to choose.
Nor would it make sense to release a youth who is in a high-risk category
because of an underlying medical condition to family or a guardian if there is an
individual in the home who is showing symptoms of COVID-19, has tested positive
for the disease, or has a known exposure to the disease but is asymptomatic. Releasing
the youth to that home could put him or her at greater risk for contracting COVID-19
than what he or she is facing in the detention or placement facility.
Alternatively, petitioners propose releasing the juvenile to a “non-congregate
care facility,” but there are no assurances—and petitioners have not provided any—
that such a place would have space to accommodate the juvenile, or to do so safely.

higher risk of getting severely ill from the disease. Centers for Disease Control and
Prevention, People Who Are at Higher Risk, (April 2, 2020), https://www.cdc.gov/coronavirus/2019ncov/need-extra-precautions/people-at-higher-risk.html (noting higher risk people are those who are
more likely to become severely ill from contracting COVID-19); Centers for Disease Control and
Prevention, How Easily the Virus Spreads, (April 2, 2020), https://www.cdc.gov/coronavirus/2019ncov/prevent-getting-sick/how-covid-spreads.html (”The virus that causes COVID-19 is spreading
14

The third alternative—immediate release to medical care—also is impractical
for a youth who does not currently have COVID-19, as he or she would not be in need
of medical care.
Petitioner’s request to immediately release a youth who tests positive for
COVID-19 is similarly impractical. It would not make sense to release a juvenile to
family or a guardian if there are elderly or other persons in the household who are at a
high risk for developing serious illness from COVID-19. The home might not be large
enough to allow for quarantining or appropriate social distancing, and the juvenile
could infect other members of the household causing serious illness or death. See
World Health Organization, Home Care for Patients with COVID-19 Presenting with
Mild Symptoms and Management of their Contacts, (Mar. 17, 2020),
https://www.who.int/publications-detail/home-care-for-patients-with-suspected-novelcoronavirus-(ncov)-infection-presenting-with-mild-symptoms-and-management-ofcontacts (suggesting patient should stay in well-ventilated single room and minimize
movement and shared space). But Petitioners’ proposed order would not permit the
court to consider such information; it would mandate the juvenile’s release.
Required release to medical care for a youth that has tested positive for
COVID-19 also makes little sense if the youth is asymptomatic, or only has mild
symptoms. Indeed, during a time when hospitals and medical facilities are
overwhelmed with critically ill and dying patients, medical care is—and should be—

very easily and sustainably between people.”).
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reserved for those who actually require it, not for an otherwise healthy youth who
exhibits mild or no symptoms. There is no reason to believe, and petitioners have not
identified any, that a medical facility would be willing, much less able, to
accommodate the youth.
Moreover, the recommendation of medical personnel is for persons who test
positive for COVID-19 to quarantine in the home which, as discussed above, could be
problematic if the home is not suitable for quarantining due to space constraints or
because of other high-risk individuals in the home. Id. Additionally, proper
quarantining can be burdensome on families, requiring extensive cleaning, and masks
and gloves that may not be available. Id.
Even more problematic is the petitioners’ request to direct the immediate
release of any youth who merely has symptoms of COVID-19. Practically speaking,
that would mean releasing all juveniles—regardless of their individual
circumstances—if they have a minor cold, flu, or respiratory virus that is not COVID19. Such a knee-jerk reaction makes little sense, especially where, as discussed above,
there might not be a safe place that can accommodate the youth upon release.
The juvenile system is meant to help juveniles through treatment, rehabilitation,
and supervision. A court order that would cut placement short, abruptly ending
beneficial treatments and services because of a minor cold that may not pose any real
health risk to the juvenile would seriously undermine the juvenile system’s goals, and
may not be in the best interest of that child.
16

It bears repeating that youth are not, as a class, in a high-risk category for
developing severe illness from COVID-19. To the contrary, available studies indicate
that the effects of COVID-19 on children and youth have been less severe than on
older individuals and most —94.1% —experience mild symptoms. Dong Y, Mo X,
Hu Y, et al., Epidemiological Characteristics of 2143 Pediatric Patients with 2019
Coronavirus

Disease

in

China,

Pediatrics

(2020),

Table

1,

p.

17,

https://pediatrics.aappublications.org/content/pediatrics/early/2020/03/16/peds.20200702.full.pdf. Indeed, the most common symptoms in children are cough, sore throat
and fever. McCarthy, Alice, COVID-19 and Children, Harvard Medical School,
(March 30, 2020) https://hms.harvard.edu/news/covid-19-children.
Petitioners also urge this Court to order the presumptive release of “youth who
are within 3 months of completing their program or disposition” in a juvenile
placement facility, Application, at 42, with no consideration for the type treatment
they are receiving or the importance of completing it. Categorically releasing
offenders without consideration of their individual circumstances and treatment needs
could harm others in the community, and to the juvenile him or herself.
For example, a juvenile who suffers from depression and anxiety, and has
suicidal thoughts, might be receiving valuable treatment in placement that cannot be
replicated upon release. Releasing that juvenile three whole months before his or her
treatment is completed could put that youth at risk for suicide, a consideration that
may outweigh the risks associated with COVID-19. The social workers and doctors at
17

the placement facility, in conjunction with the youth’s probation officer, counsel and
the prosecutor’s office, should collaboratively determine what is in that youth’s best
interest. The decision should not be made by judicial fiat, especially without specific
data on the risks of COVID-19 in that particular youth’s facility.
Importantly, required release of a juvenile sex offender who has not completed
his treatment and who would be returning to the home where he offended and the
victim still lives would also pose a risk of harm to the community and the victim that
might outweigh the risks of COVID-19. The concern for the potential psychological
harm to the victim, and the risk of reoffending by a juvenile who hasn’t completed sex
offender treatment, must be weighed along with COVID-19 concerns when
considering if and when a juvenile should be released. A blanket statewide order
requiring the release of such offenders without consideration of these individualized
risks conflicts with goals of the Juvenile Act and threatens the community.
Petitioners also ask this Court to issue an order presumptively releasing youth
whose release depends on completing an educational, treatment, or other program, but
whose program is suspended or delayed in light of COVID-19. Application, at 41,
¶3c. Again, such an order fails to consider the best interests of that child given his or
her individual circumstances. Consider, for example, a severely drug-addicted juvenile
who is released three months before the completion of his or her drug treatment
program. Immediate release could put that juvenile in serious risk of relapse,
overdose, or death. Those risks might very well outweigh the risk of contracting
18

COVID-19 by remaining in placement. But Petitioners requested order does not allow
any interested parties — the courts, the probation department, the family members of
the juvenile, or even the juvenile himself — any discretion to decide what is in his or
her best interest.
Petitioners also urge the Court to exercise its King’s Bench authority to order
the release of all direct file juveniles currently detained in adult jails, unless their
release “poses an immediate, specific, articulable and substantiated risk of serious
harm to another.” They also urge that “[t]he nature of the alleged offense(s) alone
cannot be a surrogate for such a risk.” Application, at 41, ¶4a. However, the risk posed
by releasing the juvenile must be considered as one factor in the analysis of whether
release is appropriate.
Indeed, the inclusion of A.O. as a petitioner in this matter underscores why
petitioners categorical approach is not the solution here. A.O. has had ongoing contact
with the criminal justice system including several juvenile adjudications for robberies,
burglaries and unauthorized use of a motor vehicle.6 He has also been subject to
several juvenile placements.7
6

See County of Delaware, Juvenile Court Division Memorandum dated December 31, 2019,
attached as Exhibit O (summarizing A.O.’s criminal history, which began in November 2015, with
his admission of guilt to the charges of robbery and possession of marijuana and continued for four
years of consistent juvenile adjudications including additional charges of escape, robbery,
unauthorized use of a motor vehicle, and drug possession).

7

See at Delaware County Court of Common Pleas Juvenile Court summary, attached as Exhibit O
(showing A.O.’s placement at the Glen Mills School for Boys on three separate occasions
(December 2016 and February and September 2017), his placement at Abraxas Academy on three
separate occasions (August and December 2018 and February 2019), and his placement at Adelphoi
Secure in May and November 2019).
19

In the early morning of December 25, 2019, shortly after release from
placement, A.O. and two friends were spotted breaking into cars in an apartment
building parking lot. Police arrived as A.O, his friends, and his girlfriend were driving
away. A high-speed chase ensued from Media to Upper Darby. At one point, A.O.’s
car slows enough for one his friends to jump out; the chase continued. Police
attempted to set up a blockade, but A.O. evaded them, nearly hitting a police officer
with his car. Moments later, A.O. lost control of his car and crashed into a tree. The
car suffered significant damage, especially at the front passenger’s side, which
directly collided with the tree. When police tried to remove A.O.’s girlfriend from the
front passenger seat, the door could open only wide enough to permit the girlfriend’s
brain matter to fall onto the feet of the police officer. Police had to use the jaws of life
to eventually extract the girlfriend’s body. She was declared dead at the scene. The
remaining passengers of the car did not suffer significant injuries.8
Pursuant to search warrants, police later discovered that A.O. was inebriated at
the time of the crash. They also found the items stolen from the apartment parking lot
in Media. A.O. was charged as an adult with homicide by vehicle, homicide by DUI,
third-degree murder, aggravated assault of a police officer, and related crimes.
A.O. is an individual who should not be released from confinement, despite the
COVID-19 risk. When a minor is charged with murder, treatment through the juvenile
court system does not arise as a matter of right…Instead, a defendant has the burden
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of proving that a transfer is appropriate under section 6322(a) of the Juvenile Act….”
Commonwealth v. Shaffer, 722 A.2d 195, 197–98 (Pa. Super. 1998) (internal citations
omitted). Section 6322 provides that “In determining whether to transfer a case
charging murder ..., the child shall be required to establish by a preponderance of the
evidence that the transfer will serve the public interest.” Section 6322(a) directs that
the “public interest” analysis be guided by section 6355(a)(4)(iii) which sets forth
these considerations:
(A) the impact of the offense on the victim or victims;
(B) the impact of the offense on the community;
(C) the threat to the safety of the public or any individual
posed by the child;
(D) the nature and circumstances of the offense allegedly
committed by the child;
(E) the degree of the child's culpability;
(F) the adequacy and duration of dispositional alternatives
available under this chapter and in the adult criminal justice
system; and
(G) whether the child is amenable to treatment, supervision
or rehabilitation as a juvenile by considering the following
factors: (I) age; (II) mental capacity; (III) maturity; (IV) the
degree of criminal sophistication exhibited by the child; (V)
previous records, if any; (VI) the nature and extent of any
prior delinquent history, including the success or failure of
any previous attempts by the juvenile court to rehabilitate
the child; (VII) whether the child can be rehabilitated prior
to the expiration of the juvenile court jurisdiction; (VIII)
8

See Incident Report of the Upper Darby Police Department, UDPD Incident Number 19-54242
and Criminal Complaint, attached collectively as Exhibit O.
21

probation or institutional reports, if any; (IX) any other
relevant factors....
Shaffer, 722 A.2d at 197-98 (citing 42 Pa.C.S. § 6355(a)(4)(iii)). In other words, A.O.
is an exceptional case based on the nature of the offense charged; and so, unlike other
juveniles where the public policy requires balanced restorative justice and imposition
of the least restrictive means of placement, a juvenile charged with murder is not
automatically subject to the policies set forth in the Juvenile Act, but must rather
prove that public interest is best served by transferring his or her case to juvenile
court. See also In Interest of McCord, 664 A.2d 1046, 1048 n.1 (Pa. Super. 1995)
(“Where a charge of murder has been filed, the criminal division of the court is vested
with exclusive jurisdiction, and the juvenile division possesses only derivative
jurisdiction by virtue of legislatively created transfer provisions.”). A.O. has made no
such showing, and so he should not be released under the Juvenile Act.
To be clear, our opposition to Petitioner’s Application is not premised on the
idea that juveniles should remain in detention or placement despite the risks posed by
COVID-19. Rather, we are arguing that a categorical approach to releasing juvenile
delinquents in detention and placement facilities simply based on the fact of their
confinement during the COVID-19 pandemic is not an appropriate exercise of King’s
Bench jurisdiction and conflicts with the goals of the Juvenile Act in that it fails to
consider the bests interests of each juvenile. The appropriate approach to the release of
juvenile offenders in response to the COVID-19 pandemic -- and the approach the
counties are already employing —is for all relevant stakeholders, including probation
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officers, defense attorneys, prosecutors and the courts to expeditiously review each
case involving a youth who is confined and determine what is in the best interests of
that child.
Ironically, at the end of Petitioners’ Application they ask this Court to “[d]irect
juvenile and criminal courts to ensure that all released youth have a plan in place to
meet their basic food, housing, and health needs.” Application, 42, ¶5a. This
recommendation stands in stark contrast to the rest of their Application, which seeks
mandated release without consideration of those basic needs. Indeed, our opposition to
the Application stems from its categorical approach that does not consider the
individualized needs of the juveniles.
Petitioners’ final request is that this Court exercise its authority under King’s
Bench to appoint a special master to administer and monitor compliance with its
proposed orders. Application, at 42, ¶ 5d. As discussed above, this recommendation
ignores the ignores the extraordinary efforts independently undertaken by the counties
thus far to accomplish the very outcomes Petitioners incorrectly insist the counties
failed to prioritize.
To the extent Petitioners’ Application seeks to ensure that counties in
Pennsylvania are taking all appropriate precautions to protect juveniles in their care
from COVID-19, as discussed above, the counties are already doing that. The relevant
stakeholders—those who know the juveniles and their individual circumstances
best—are reviewing these cases and releasing juveniles, where appropriate, as
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expeditiously as possible. Issuing overbroad orders that are not practical to implement
and that ignore the best interests of each juvenile based on their individual
circumstances conflicts with the purpose of the Juvenile Act and may cause more
societal harm than good. If we have learned anything in this pandemic so far, it is that
the good of the entire community must be considered when determining our response
to the virus.
C.

PENNSYLVANIA LAW ALREADY PROTECTS A JUVENILE’S
RIGHT TO DUE PROCESS CONSIDERING THE UNIQUE
CIRCUMSTANCES OF EACH JUVENILE OFFENDER AND THE
GOALS OF THE JUVENILE JUSTICE SYSTEM.
When a child is detained under the Juvenile Act, there are numerous safeguards

that ensure them due process. See generally 42 Pa. C.S.A. 6331-6338. Specifically,
they have a right to a counsel, and are presumed indigent. 42 Pa. C.S.A. 6337.1(b)(1).
A pre-adjudication detention hearing must be held within seventy-two (72) hours to
review whether detention is appropriate. Pa. R.J.C.P. 240(C). If detention is
appropriate, an Adjudication Hearing must happen within a short period of time. Pa.
R.J.C.P. 240(D). Further safeguards prescribe who is to be notified of the hearing, Pa.
R.J.C.P. 241, and the manner of the hearing. Pa. R.J.C.P. 242. When a juvenile is
detained post-adjudication, they retain the same rights as they would in a PreAdjudication Detention. Pa. R.J.C.P. 605(B).
All juveniles in placement shall have their disposition reviewed at least every
six months. Pa. R.J.C.P. 610(A)(1). However, the “court may schedule a review
hearing at any time.” Pa. R.J.C.P. 610(A)(3). Any party may request a change in the
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dispositional order (Pa. R.J.C.P. 610(B)), and the court shall schedule a hearing on
that request within twenty (20) days. Pa. R.J.C.P. 610(B)(4). In fact, the comment
specifically notes that “nothing in this rule prohibits the juvenile from requesting an
earlier review hearing. The juvenile may file a motion requesting a hearing when there
is a need for change in treatment or services.” Pa. R.J.C.P. 610 comment.
All of these safeguards have continued to be in place during the COVID-19
outbreak. Juvenile Court also allows for the use of “advanced communication
technology.” Pa. R.J.C.P. 129. This means that a Juvenile may appear via telephone or
other two-way simultaneous audio-visual communication for detention, disposition,
and review hearings where the. Pa. R.J.C.P. 129, comment. Courts have been utilizing
this technology to conduct hearings for juveniles in light of the outbreak.
On March 18, 2020, this Court filed an Order “In Re: General Statewide
Judicial Emergency” (Emergency Order), which mandated that all relevant courts
shall be closed to the public for non-essential functions through at least April 3, 2020.
Emergency Order, at 6. The order included that “[t]his Court’s best guidance is that
essential functions include […] d. Juvenile delinquency detention; e. Juvenile
emergency shelter and detention hearings; […] g. emergency petitions for child
custody or pursuant to any provision of the Juvenile Act.” Id. It also indicated that,
“[t]o the extent that such matters may be handled through advanced communication
technology consistent with constitutional limitations, THEY MAY AND SHOULD
PROCEED.” Id. at 7, emphasis in original.
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Petitioners’ specific due process grievances focus on perceived punishment and
risk of harm. Application, at 34-37. However, emergency hearings to address
detention and placement have already been deemed to be essential by this Court, and
hearings and reviews continue to take place on a regular basis. Further, appropriate
care not to bring juveniles, and their families, into the courthouse is envisioned by
both the Juvenile Court Rules and this Court’s March 18 Order.
While due process concerns pre-adjudication prevent punishment, because the
juvenile is still protected by the presumption of innocence, jails and placement
facilities may still use reasonable methods to ensure safety and “ensur[e] a detainee’s
presence at trial and his safety and security in the meantime.” Bell v. Wolfish 441 U.S.
520 (1979), at 582-583. In Bell, restrictions such as body-cavity searches were upheld.
Id at 560. In fact, the Bell court noted that “the problems that arise in the day-to-day
operation of a corrections facility are not susceptible of [sic] easy solutions. Prison
administrators therefore should be accorded wide-ranging deference in the adoption
and execution of policies and practices that in their judgement are needed.” Id. at 547.
Further, in other contexts, quarantines of individuals have been upheld with the United
States Supreme Court noting that “[a] State could hardly be seen as furthering a
‘punitive’ purpose by [isolating] persons inflicted with an untreatable, highly
contagious disease.” Kansas v. Hendricks 117 S.Ct. 2072 (1997).
Petitioners also cite Hutto v. Finney to assist them in concluding that it is a
violation when the government “crowds prisoners into cells with others who have
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‘infectious maladies.’” Application, at 36. In Hutto, the court was concerned about
what the District Court described as “a dark and evil world completely alien to the
free world.” Hutto v. Finney, 98 S. Ct. 2565, at 2569 (1978) citing Holt v. Sarver, 300
F.Supp. 825, 831-832 (ED Ark. 1969). Specifically, “as many as 10 or 11 [] prisoners
were crowded into windowless 8’x10’ cells containing no furniture other than a source
of water and a toilet that could only be flushed from outside the cell. […] Although
some prisoners suffered from infectious diseases […] mattresses were removed and
jumbled together each morning.” Id. The record is devoid of any evidence suggesting
such a dark and evil world in any of the licensed programs, of which there are over
1,000.
In Pennsylvania, Juvenile Placement and detention facilities are not a monolith.
Each facility is dynamic and evolves to meet the ever-changing needs of their
residents. Mid-Atlantic Youth Services (MAYS), for example, has outlined in
extensive detail what they are doing to address the COVID-19 outbreak. MAYS
Declaration, at 1-3. MAYS is a detention center and secure placement facility. Unlike
several declarations provided by petitioners, MAYS continues to provide education,
soap, social distancing, increased telephonic communication with family, and other
preventative measures. Id.
When there are over 1,000 licensed programs, each program needs to be
considered individually, just as each juvenile needs to be considered individually. The
Juvenile Act and Rules already provides a sufficient guarantee of juveniles’
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Fourteenth Amendment Rights as well as their overall welfare, including medical.
Further, every Juvenile is unique and their case deserves to be determined on a caseby-case basis as outlined in the rules of Juvenile Court. To adopt petitioner’s request
would be to rewrite large sections of the Act and ignore the harm that some juveniles
could cause to themselves or the risk of flight that they may pose.
D.

PETITIONER’S CLAIMS AS TO VIOLATIONS OF EIGHTH
AMENDMENT RIGHTS MUST FAIL AS THE CLAIMS ARE
INSUFFICIENT TO WARRANT RELIEF
Petitioner requests that this Honorable Court exercise extraordinary jurisdiction

in this matter and direct the President Judge of each Judicial District to take
expeditious measures to reduce the juvenile population in detention and correctional
facilities. In support of this request, petitioner suggests that the Eighth Amendment to
the Constitution of the United States protects juvenile detainees from a potential
outbreak of COVID-19 within their respective institutions. Application, at 37-39. For
the reasons that follow, Petitioner’s argument does not meet the Constitutional
standard for relief under the Eighth Amendment, and extraordinary relief should not
be granted on that basis.
The requirements for a successful claim under the Eighth Amendment to the
Constitution of the United States requires petitioner to plead and prove both objective
and subjective elements. Helling v. McKinney, 509 U.S. 25 (1993). The objective
factor, as described by the Helling Court, requires petitioner to show that they,
themselves, are being exposed to an unreasonable condition. Id. at 35. This
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determination “requires more than a scientific and statistical inquiry into the
seriousness of the potential harm and the likelihood that such an injury to health will
actually be caused by exposure to [COVID-19]” Id. at 36. The Court continues: “[i]t
also requires a court to assess whether society considers the risk that the prisoner
complains of to be so grave that it violates contemporary standards of decency to
expose anyone unwillingly to such a risk.” Id. (emphasis in original).
Certainly, Petitioner does not allege that conditions of confinement are so
serious that all detainees should be released in response to the current health concerns.
The Application suggests otherwise in requesting the Court to direct Districts to
reduce the population of detainees rather than eliminate it. Application, at 38. Societal
standards of decency do not require that the most serious juvenile offenders be
released in response to the current health concerns. Petitioner therefore cannot satisfy
the objective part of a cognizable Eighth Amendment claim.
Likewise, Petitioner cannot satisfy the subjective portion of a cognizable Eighth
Amendment claim. The Helling Court described the subjective portion to be an
assessment of “deliberate indifference” on the part of prison officials to address health
concerns that “should be determined in light of prison authorities’ current attitude and
conduct” in addressing that concern. Helling, 509 U.S. at 36.
Instantly, each separate petitioner has acknowledged steps taken in their
respective institutions to mitigate to risk posed by COVID-19. In the Declaration of
K.L. appended to Petitioner’s Application, petitioner acknowledges that a unit has
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been quarantined in response to concerns, that family visits have been suspended, and
that constant cleanliness habits have been encouraged. In the Declaration of L.J.,
similarly appended, Petitioner acknowledges that use of the gymnasium has been
suspended, as have lessons from travelling instructors, family visits have been
suspended, and social distancing has been instructed. In the Declaration of Z.S.-W.,
also appended, Petitioner acknowledges that additional hand sanitization units have
been provided, incoming teachers have ceased visitation, and family visits have been
suspended. Each additional juvenile Declaration acknowledges similar steps taken by
respective institutions to mitigate potential risks to detainees. In light of those actions,
Petitioner cannot satisfy the deliberate indifference standard set forth by Helling.
Pennsylvania Appellate Courts have reiterated Eighth Amendment standards. In
Tindell v. Dep’t. of Corrections, citing Helling, the Commonwealth Court required
that a petitioner must allege a “condition of confinement that is sure to or very likely
to pose an unreasonable risk of serious damage to future health.” Tindell v. Dep’t. of
Corrections, 87 A.3d 1029, 1039 (Pa. Cmwlth 2014). The Tindell court further
explained that in order to establish that risk “where the claim is based upon harm to
future health, an inmate must allege both that the inmate has been exposed to an
unreasonable risk of serious damage to future health and that it would violate
contemporary standards of decency to expose anyone unwillingly to such a risk.” Id.
(emphasis added). Petitioner does not allege that exposing the most serious offenders,
including those that have been charged and convicted as adults, would amount to an
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unreasonable risk. The Eighth Amendment analysis requires that exposing anyone to
the claimed unreasonable risk would violate standards of decency. Again, Petitioner
cannot satisfy the objective portion of the test.
The Tindell court also requires a successful Eighth Amendment claim include
“acts or omissions that evidence deliberate indifference on the part of prison
officials.” Id. The Tindell court explained further that a successful showing of
deliberate indifference required a state of mind in prison officials akin to “criminal
recklessness.” Id. (citing Farmer v. Brennan, 511 U.S. 825, 837 (1994)). The Tindell
court further explained that “prison officials who respond reasonably to the alleged
risk cannot be found liable under the Eighth Amendment, even where the measures
taken by prison officials failed to abate the substantial risk.” Id. Instantly, each
juvenile declarant has acknowledged reasonable steps taken by respective institutions
to mitigate risk. The actions or omissions taken by officials at these institutions do not
rise to the level of factual scenarios where successful Eighth Amendment claims have
been found.9 Petitioner therefore cannot satisfy the subjective factor analysis of an
Eighth Amendment claim.
Regardless of the failure of Petitioner to satisfy the prongs of the Eighth
Amendment analysis, the conditions under which juveniles are currently being held

9

The Tindell court cited numerous examples of official behavior which resulted in successful Eighth
Amendment claims, including where a prison official: (i) knows of a prisoner’s need for medical
treatment but intentionally refuses to provide it; (ii) delays necessary medical treatment based on a
non-medical reason; (iii) prevents a prisoner from receiving needed or recommended medical
treatment; or (iv) persists in a particular course of treatment in the face of resultant pain and risk of
permanent injury. Tindell v. Dept. of Corrections, 87 A.3d 1029, 1039 (Pa. Cmwlth 2014).
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during this public health concern are not entirely different from those they would
experience if there were released. Each of the declarants in the Application are being
separated from contact with outside individuals to the extent possible. If they were
released to their respective homes, they would come into contact with family members
who may have since been exposed to COVID-19. Some of them may even have lesser
access to private health care than they are able to receive at their respective
institutions. Such concerns should be addressed on a case by case basis through local
jurisdictions. The Eighth Amendment is not an appropriate vehicle to direct local
jurisdictions to reduce juvenile populations en masse. It is respectfully requested that
this Honorable Court not utilize extraordinary jurisdiction to grant relief on the basis
of Petitioner’s Eighth Amendment claim.
IV. CONCLUSION
For the foregoing reasons, Petitioners’ proposal and general request for King
Bench jurisdiction is overbroad. King’s Bench jurisdiction is properly granted only
where there is a demonstrated need and universal application across the
Commonwealth is necessary. Neither situation is present here, as argued above.
Thus Petitioners have failed to prove a need for this Court to intervene, and likewise
have failed to prove that a single, universal approach would best serve the counties of
the Commonwealth. Accordingly, the Pennsylvania District Attorneys Association
respectfully requests that this Court deny the relief requested in the Application for
Extraordinary Relief Under the Court’s King’s Bench Jurisdiction.
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