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With earned early release, he may begin serving his 36-month
community custody term when he is in his 30’s.

Because no statute limited the court's consideration of the
mitigating factors of youth during the Defendant's sentencing, the
qguestion of the retroactivity of Houston-Sconiers is not material to his

sentence.

ill. RELIEF REQUESTED
Respondent asserts no error occurred in the trial, conviction,
and sentencing of the Petitioner and requests this Court deny

discretionary review.

IV. ISSUES

1. Where the Defendant fails to cite any case law in his ineffective
assistance claim, has he demonstrated a conflict with a decision of
the Supreme Court under RAP 13.4(b)(1)?

2. State v. Thierry found reversible error where the defendant had
preserved error with a timely objection and where the prosecutor had
exhorted the jury to send a message. Has the Defendant
demonstrated a conflict with Thierry where there was no exhortation

to the jury to send any message in the instant case and no timely









incidents took place.” RP 731. “The standard range starts out at 20
years [...] He is barely 20 himself.” RP 731-32. “I think that society,
in general, does not demand acts that a teenager did [...] should
result in more than 20 years in prison.” RP 732. The court imposed
the low end of the range, i.e. 240 months, and 36 months of
community custody. RP 733.

The Defendant’s convictions were affirmed on appeal. Stafev.
Comelio, No. 46733-0-ll, 193 Wn. App. 1014 (Apr. 5, 2016)
(unpublished).

Among the issues discussed in the direct appeal were

Cornelio's argument that he received ineffective

assistance of counsel because his trial counsel failed to

object to (1) the admission of child hearsay statements

and (2) prosecutorial misconduct during closing

argument. We held against each of those arguments.
Unpub. Op. at 8. The court considered the child hearsay challenge
over several pages.! State v. Cornelio, slip op.? at 8-12, 22-27, 29.

In his personal restraint petition, the Defendant focused almost

entirely on claims of ineffective assistance of counsel. Personal

Restraint Petition (PRP) at 18-43 (Arguments A, B, C, and D). The

' The Defendant informed the Court of Appeals that its review had been cursory.
Unpub. Qp. at 22 (citing Reply Br. of Pet’r at 12).

2 htip./iwww. courts wa.gov/opinions/pdf/D2%2046733-0-
H%20Unpubiished%200pinion. pdf

























faced decades of incarceration. Houston-Sconiers, 188 Wn.2d at 12-
13. The sentencing court was mandated to impose the
enhancements under the Hard Time for Armed Crime initiative. Staie
v. Brown, 139 Wn.2d 20, 26-27, 29, 983 P.2d 608 (1999). “[Alli
parties balked at this result. But they felt their hands were tied by our
state statutes.” Houston-Sconiers, 188 Wn.2d at 9. So the judge
imposed zero months on the substantive crimes and imposed the
firearm enhancements only. /d. at 13,

The Washington Supreme Court held that because “children
are different” under the Eighth Amendment, “when sentencing
juveniles in adult court,” the courts have discretion to depart “as far as
fhey want” from standard ranges, inclusive of enhancements.
Houston-Sconiers, 188 Wn.2d at 9. This decision overruled Brown
with respect to juveniles. Housfon-Sconiers, 188 Wn.2d at 21 n. 5.
See also State v. Gilbert, 438 P.2d at 136 ("In Houston-Sconiers, we
recognized the discretion a judge possesses during juvenile
sentencing when, similar to Gilbert's case, mandatory firearm
enhancements were required by statute to be served consecutively.”);
Matfter of Smith, 200 Wn. App. 1033 {(2017) {unpublished but citable

under GR 14.1(a) for its persuasive value) (finding Houston-Sconiers

13
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