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Appellant, J.M.G., appeals from the order entered on March 15, 2017.

We affirm.
This Court has set forth the factual background of this case as follows:

After attempting to choke his adoptive mother (Mother),
Appellant, who was over age fourteen, voluntarily admitted
himself to Philhaven. Following treatment at Philhaven, Appellant
agreed to a voluntary admission to Bradley Center, a residential
treatment facility, on March 15, 2013.

While at Bradley Center, Appellant had family therapy sessions,
via telephone, once a week with Mother. Mother and Appellant
had one such session on September 26, 2013. Either later that
day, or the next, Appellant’s therapist called Mother and said that
Appellant wanted to talk to her. When Appellant called Mother,
he told her he had been inappropriate with his adoptive sister
(Sister). Appellant did not provide any specific details. Mother, a
mandated reporter, called Childline and let them handle it.
Subsequently, because of the call, Children’s Services took the
case and began an investigation. In addition, [Children’s Resource
Center (CRC)] contacted Mother and told her that they needed to
interview Sister.
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On October 8, 2013, . . . Dauphin County Children and Youth
Services contacted Detective Autumn Lupey of the Lower Paxton
Township Police Department and notified her about the CRC
interview. Detective Lupey observed the interview and heard

Sister disclose that Appellant sexually abused her. On November

25, 2013, Detective Lupey filed a written allegation report in

Dauphin County. Dauphin County transferred the allegation

report to Cumberland County in late December 2013. . ..

On July 6, 2015, the juvenile court adjudicated Appellant

delinquent and remanded him [to a secure treatment facility.

Appellant appealed and this Court affirmed.]

In the Interest of J.M.G., 154 A.3d 852, 2016 WL 4919866, *1-2 (Pa
Super 2016) (unpublxshed memorandum) (footnotes, mternal quotatlon
marks, and citations omitted).

The procedural history of this case is as follows. Following his
adjudication of delinquency, Appellant was placed in a secure, residential
treatment facility and later transferred to a second secure, residential
treatment facility. On May 19, 2016, the trial court issued notice that,
pursuant to Act 21 of 2003, 42 Pa.C.S.A. §§ 6401-6409,! the Sexual Offender

Assessment Board (SOAB) would evaluate Appellant. The Juvenile Probation

1 Act 21

establishes rights and procedures for the civil commitment of
sexually violent delinquent children who, due to a mental
abnormality or personality disorder, have serious difficulty in
controlling sexually violent behavior and thereby pose a danger to
the public and further provides for additional periods of
commitment for involuntary treatment for said persons.

42 Pa.C.S.A. § 6401.
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Office sent counsel for both parties a copy of the records it propoéed
submitting to the SOAB for its review. Appellant’s counsel requested more
time to review the documents and the trial court granted that request.

OnJuly 13, 2016, Appellant. moved to redact portions of the records that
the Juvenile Probation Office proposed sending to the SOAB. On July 18,
2016, the trial court denied the motion and sent the SOAB the documents as
prepared by the Juvenile Probation Office. On December 19, 2016, a hearing
was held to determine if a prima facie case existed to begin civil commitment
proceedings. On January 27, 2017, the trial court foLmd that a prima facie
case existed. Thereafter, the Cumberland County Solicitor’s designee filed a
petition seeking to involuntarily comr’mt Appellant under Act 21.

On March 13, 2017, a civii commitmeﬁt hearing was held. After the
hearing, the trial court issued an order civilly committing Appellant effective
March 14, 2017.2 Appellant filed a timely notice of appeal and the

Commonwealth filed a timely cross-appeal.? This Court sua sponte

2 The order was entered on the docket on March 15, 2017.

3 On March 21, 2017, the trial court ordered Appellant to file a concise
statement of errors complained of on appeal (“concise statement”). See
Pa.R.A.P. 1925(b). On April 5, 2017, Appellant filed his concise statement.
On May 30, 2017, the trial court issued its Rule 1925(a) opinion. Appellant
included the three issues he raises on appeal in his concise statement.
Contrary to the trial court and Commonwealth’s assertions, Appellant’s
concise statement was not so vague as to waive his allegations of error.
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consolidated the two appeals. Thereafter, the Commonwealth discontinued
its cross-appeal. The case is now ripe for disposition.
Appellant presents three issues for our review:

1. Did the trial court err in determining that [Appellant] met the
criteria for Act 21 potential lifetime [commitment] when other less
restrictive alternatives were available?

2. Did the trial court fail to properly redact the records sent to the

' SOAB pursuant to [this] Court’s decision In the Interest of
T.B.[, 75 A.3d 485 (Pa. Super. 2013)]?
3. Did the trial -court-err -in failing-to provide copies -of redacted
documents to counsel [before] the court denied counsel’s motion
for redaction and thereafter sent records to the SOAB without
counsel[ having an] opportunity to review any records redacted
by the court?
Appellant’s Brief at 6 (complete capitalization omitted).*

In his first issue, Appellant argues that there was insufficient evidence
for the trial court to subject him to involuntarily commitment under Act 21.
As with all sufficiency challenges, our standard of review is de novo and our
scope of review is plenary. Cf. Commonwealth v. Ba'kér, 24 A.3d 1006,
1033 (Pa. Super. 2011), aff’d, 78 A.3d 1044 (Pa. 2013) (citation omitted) (we
review de novo a trial court determination that an individual convicted of a
sexually violent offense has a mental abnormality or personality disorder that
makes the person likely to engage in predatory sexually violent offenses). We

must view the evidence in the light most favorable to the Commonwealth as

the trial court is free to believe all, part, or none of the evidence presented.

4 We have re-numbered the issues for ease of disposition.
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Cf. commbnwealth V. Hollingshea.d, 111 A.3d 186, 189 (Pa. Super. 2015),
appeal denied, 125 A.3d 1199 (Pa. 20}15) (citation omitte}d) (evidence viéwed ,
in this manner when assessing trial court determination that individual
convicted of sexually violent offense has mental abnormality or personality
disorder that makes the person Iikely‘ to engage in predatory sexually violent
offenses). “In reviewing a sufficiency clains; we consider the entirety of the
evidence introduced, including improperly  admitted  evidence.”
Commonwealth v. Ford, 141 -A.3d 547, 552 (Pa. Super—.72016)},»appea/ :
denied, 164 A.3d 483 (Pa. 2016).
Under Act 21, the trial court may involuntary commit an individual who
(1) Has been adjudicated delinquent for an act of sexual violence
which if committed by an adult-would be a violation of 18
Pa.C.S.[A.] §[8] 3121 (relating to rape), 3123 (relating to
involuntary deviate sexual intercourse), 3124.1 (relating to sexual

assault), 3125 (relating to aggravated indecent assault), 3126
(relating to indecent assault)[,] or 4302 (relating to incest).

(2) Has been committed to an institution or other facility pursuant
to [42 Pa.C.S.A. §] 6352 (relating to disposition of delinquent
child) and remains in any such institution or facility upon attaining
20 years of age as a result of having been adjudicated delinquent
for the act of sexual violence.

(3) Is in need of involuntary treatment due to a mental
abnormality or personality disorder which results in serious
difficulty in controlling sexually violent behavior that makes the
person likely to engage in an act of sexual violence.
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42 Pa.C.S.A. § 6403‘(a). The trial court must make the requisite‘fihdi,ng under
subséction 6403(a)(3) .by clear and convincing evi‘dence.v5 42 PaCSA
§ 6403(d). | |

Here, there is no dispute on subsections 6403(a)(1) and (a)(2).
Appellant was adjudicated for an act of sexual violence which, if comﬁﬂtted by
an adult, would be a violation of 18 Pa.C.S.A. § 3126. Moreover, because of

that adjudication, Appellant was committed to a facility pursuant to 42

Pa.C.5.A.-§ 6352 and remained in that facility when he turned 20 years old. -

Hence, we will focus on the sufficiency of the evidence introduced to establish
the requirements of subsection 6403(a)(3).

Appellant argues that his expert witness, Dr. Robert Foley, testified that
involuntary commitment under Act 21 was unnecessary to protect the public.®
Although we acknowledge this testimony, there was competent evidence for
the trial court to find that Act 21 involuntary commitment was necessary to
protect the public. Dr. Robert Stein, an experienced member of the SOAB,
testified that “given [Appellant’s] history and his behavioral difficulty in secure
placement, there is sufficient evidence for serious difficulty in controlling

sexually dangerous behavior.” N.T. 3/13/17, at 15. Dr. Stein also testified

> The trial court may have been under the mistaken belief that the
Commonwealth had to prove this beyond a reasonable doubt. See Trial Court
Opinion, 5/30/17, at 12 & n.32 (citation omitted).

6 To the extent Appellant makes a constitutional chailenge in the argument
section of his brief, that argument is waived. See Pa.R.A.P. 2116(a).
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that Appella_nt could hot “adyance td a péint where [he] cah gointo a stepdown
or a 'communi.ty baSed progfém[j" becéuse he wasvun,é‘b‘lé to “dérﬁonsfrété_
behavioral stabiiity in a secure setting.” Id. Dr. Stein opined that in order for
Appellant “to.progreés forward . . . . he would need to stay in a secure
placement [facility] and receiv[e] programming that would all,ow\ him to move
toward a less secure placement.” Id. In other words, if Appellant “were

released to the community he would engage in acts of sexual violence.” Id.

at 18.--The only reasonable inference from-Dr. Stein’s testimony-is that no- . -

safe, less restrictiv_e alternatives were available to the trial court;

Dr. Stein’s expert opinion is well-supported by the record. Throughout
- his time in treatment, Appellant continued to act aggressively and violently.
He escaped several times and staff resorted to physical restraints. He
displayed inappropriate sexual behavior and refused to show remorse for the
harm done to Sister. The reports from his treatment teams show little, if any,
progress toward de-escalating the threat he posed to the community.

As noted above, the trial court is free to belieVe all, part, or none of the
evidence presented. In this case, the trial court credited Dr. Stein’s well-
supported expert opinion. We may not overturn this credibility determination.
See Criswell v. King, 834 A.2d 505, 513 (Pa. 2003) (citation omitted). For
these reasoné, we conclude that there was sufficient evidence for the trial
court to find, by clear and convincing evidence, that Appellant “[i]s in need of

involuntary treatment due to a mental abnormality or personality disorder
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which results in serious difficulty in controlling s_eXuaIIy' violent behavior that
makés [him] likely to engége in ah abt of sexual violence.” 42 Pa.C.S.A.
§ 6403(a). |

Having determined that there was sufficient evidence to involuntarily
commit Appellant, ‘wé turn to‘ Appellant’s assignments of error that would
entitle him to a new commitment hearing. In h.is second issue, Appellant‘

argues that the trial court erred in denying his motion for more redactions of

-the documents prepared-by the Juvenile Probation Office. The trial court and .

the Commonwealth argue that Appellant waived this issué by failing to comply
with the trial court’s June 21, 2016 order granting Appellant more time to
review the documents. The trial court and Commonwealth note thatAthe June-
21, 2016 order required Abpellant to request redaction of specific documents,
or pages of specific documents. They argue that Appellant’s July 13, 2016
motion for more re_daction failed to cite with specificity the additional
documents he sought to redact. We disagree. App_ellant’s motion for more
redaction specifically requested that the trial court redact the “psychiatric
evaluation dateq April 7, 2015 by Dr. Rocco Manfredi[.]” Motion for Redaction,
7/13/16, at 2. It would be nearly impossible for Appellant to be more specific
about a redaction request. Thus, we conclude that Appellant preserved this
claim for our review.

Havihg determined that Appellant preserved his second assignment of

error, we turn to the merits of that issue. In T.B., this Court considered the

B-8-



1-A26027-17

interaction ofl- the psychotherapis}t-patient privilegé found at 42 Pa.C.S5.A.
§ 5944:with Act 21. This Court held that Act 21 provi}ded no exception tb the
psychotherapist-patient privilegé. See T.‘B.}, 75 A.3d at 492-497. Because of
that determination, this Court held that, before forwarding documenfs to the
SOAB for an évaIUation under Act 21, a trial court must redaét all “statemehts,
evaluations, and summaries [] madé for treatment purposes” if “the juvenile

was not represented by counsel and informed of his right against sélf-

‘incrimination.” -Id. at 497. U

The trial court did not redact the April 7, 2015‘ psychiatric evaluation.
Dr. Stein of the SOAB received the evaluation as his expert report contained
a 14-line summary of it. See Commonwealth’s Exhibit 1, at 5. The trial
court’s failure to redact this evaluation was contrary to this Court’s decision in
T.B. Hence, we conclude that the trial court violated Appellant’s
psychotherapist-patient privilege.

Having determined that the trial court erred by failing to redact certain
documents before forwarding them to the SOAB, we turn to whether that error
was harmiess. We acknowledge that this Court conducted no harmless error
analysis in T.B. Nonetheless, this Court’s jurisprudence suggests that, when
evidence is improperly admitted in violation of the psychotherapist-patient
privilege, harmless error analysis is appropriate. See Commonwealth v. |
Flynn, 460 A.2d 816, 823 (Pa. Super. 1983) (citation omitted). “An error is

harmless if it could not have contributed to the [decision], or stated
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conversely, an error cannot bé harmiess if thereis a reaSonabIe po's“si_bility the
error might have contributed to the [decvis;vion]." Commonwealth v |
Yocolano, 169 A.3d 47, 53 (Pa. Super. 2017).

Dr. Foley, Appellant’s own expert, conceded that Ab‘pelllant would be
likely to commit sexuall‘y‘violentv behavior if he were released'info society.
See NT 3/13/17, at 56 (stating’that he “agree[s] with Dr. Stein’s opinion

about [Appellant’s] mental abnormality” and that if released into the

community Appellant “would be_likely to.commit-any number.of.aggressive . - .

acts” inCIuding actvs of sexual violence). Dr. Foley, however, dis‘agreed.wit‘h
Dr. Stein’s assessment that Act 21 commitment was necessary to pfotect the
public. According to Dr. Foley, involuntarily committing Appellant pursuant tQ
section 303 of the Mental Health Procedures Act, 50 P.S. § 7303, would be as
effective as an Act 21 commitment in protecting the public. See id. at 50-52.
Because a section 303 commitment ‘is less restrictive than an Act 21
commitment, Dr. Foley opined that section 303 was the more appropriate
course of action in this case. See id. In other words, Dr. Foley and Dr. Stein
agreed on Appellant’s mental disorder and his related propensity toward
sexually violent behavior but they differed only on appropriateneés of an Act
21 commitment versus a section 303 commitment. The appropriéteness of
an Act 21 commitment waé not addressed in any of the documents improperly

forwarded to the SOAB.
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Dr. Stein opined that the ‘.‘tre'atm'ent Supervisibn, psychiatfic |
SupéfVision, ahd effort at sex 6ffender tréafrﬁént, the ‘}oppbr’tunity to engaée
in indepe'rident living training, the éxperien,ce [under Act 21] would be vastly
. superior than what would be ava}ila:ble [under section 303.]” Id. at 63. This
is because the facility to which Appellént would be committed to under sectio‘n_‘
303 “is very large and does not provide the level of superviéion and intensity

of treatment that can be found at the much smaller [Act 21 facility], which

-only -has 50 residents.” -Id.; cf. 42 Pa.C.S.A. § 6406(a) (“"The department. .. .

shall have the duty to provide a separate, secure Sta;te—o‘wned facility or unit
utilized solely for the control, care and treatment of persons committed
pursuant to [Act 21.1").

Moreover, the documents improperly sent to the SOAB without
redaction did not convince Dr. Stein that Appellant had a mental abnormality
that'would lead to acts of sexuai violence if he were released into the
community. Although Dr. Stein’s expert report detailed Appellant’s privileged
communications, the conclusions drawn by Dr. Stein were based on
informatio,n properly disclosed to_fhe SOAB. See. Commdnweatth’s Exhibit 1,
at 6. Specifically, Dr. Stein relied on Appellan»tfs psychological diagnoses, e.g.,
bipolar disorder, and his history of impulse control issues when determinin'g
that Appellant has a mental abnormality “that would predispose him to sexual
offending.” Id. As for Appellant’s difficulty in controlling his sexually -

dangerous behavior, Dr. Stein relied on the fact that staff at the secure
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trea:tvm'ent fecility used physical restraints t_e eontrel Appellant. Id He also
relied 'o‘n Appellant’s inability ‘tlo‘ abply what ‘he lea_rnecl in greup a_nd
commlinity settings. Id. |

Therefore, there are two indepen'dent, bases -to find the error here
harmless. FirSt, both experts (Dr.' Stein for the Cornmonwealth and Dr. Foley
for Appellant) agreed that Appellant had a mental disorder _that made him
predisposed to commit violent sexual acts. The only contested issue was
.suitability:of.,the,treatment‘center, which-was not addressed in-the materials;
improperly disclosed to the SOAB. So, no disputed factuel determination
turned on the improper SOAB disclosure. Second, Dr. Stein’s opinions on
Appellent's mental abnormalities and his likeliness to commit sexually violent
acts if released into the community were not influenced by the documents
improperly sent to the SOAB in unredacted form. Accordingly, we conclude
that the trial court’s error in denying Appellant’s motion for more redaction
was harmless.

In his third issue, Appellant argues that his right to due process was
violated because the trial court sent redacted documents to the SOAB without
first notifying his counsel. Appellant argues that he learned of the redactions
after the notice of appeal was filed. This argument lacks merit. The Juvenilev
Probation Office sent a letter to Appellant's counsel on June 14, 2016,
reminding counsel of the trial court’s order requiring the Juvenile Prebation

Office to redact some documents. Appellant’s counsel even cited this letter in

A-12 -



rA26027-17.
his]am’oti:on for an 'vexvte‘nSio"n of time to seek r»no_,re‘ re_d‘ac'tioh.‘_’ .Me‘tion’vfo'r
Extensmnof Time, 6/20/16, at 1. Thefe’ :'is ho_thi‘n.g. ih the "re»c.or.d‘,}te in'dieete
t‘hat the trial court ‘or‘vder,ed ‘more redactions after Appellant’s motion for
redac_tien was denied on July 19, 2016. As such, the trial court did not violate A
Appellant’s dee process rights. |

In sum, there was sufficient evidence for the trial court to find, by clear
and convincing evidence, that Appellant’s involuntary commitment under Act
- 21.was.tll'1eon|yrwayrto protect the public. The trial codrt erred in-not-redacting -
some bortiohs of the records sent to the SOAB; however, that error was
harmless. As Appellant’s due process claim also lacks merit, we affirm the
trial court’s order subjecting Appellant to civil commitment under Act 21.

Order affirmed.

Judge Ransom joins.

Judge Bowes ﬁlee a Dissenting Memorandum.

Judgment Entered.

Joseph D. Seletyn, Esq.A
Prothonotary

Date: 5/18/18
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The learned majority presents a scholarly expression of rationale. 1
agree with the finding that the trial court violated Appellant’s psychiatrist-
patient privilege by failing to adequately redact the April 7, 2015 psychiatric
evaluation performed by Rocco Manfredi, M.D., before it submitted the
document to the Sex Offender Evaluation Board (“SOAB”) for its assessment
of Appellant pursuant to Act 21 of 2003 (“Act 21").! Accordingly, I adopt that
portion of the majority memorandum in its entirety. However, unlike my
esteemed colleagues, I do not believe that the myriad violations of the

psychiatrist-patient privilege in this case can be relegated to harmless error.

1 Act 21, 42 Pa.C.S. § 6401, amended the Juvenile Act to include procedures
for the assessment and civil commitments of sexually violent juveniles who
have been adjudicated delinquent. In Re K.A.P., 916 A.2d 1152, 1156 n.3
(Pa.Super. 2007)

*  Retired Senior Judge assigned to the Superior Court.
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Thus, 1 do not join the majority’s decision to affirm the order of civil
commitment.
As codified in 42 Pa.C.S § 5944, the psychiatrist-patient privilege

provides a follows:

No psychiatrist or person who has been licensed under the
act of March 23, 1972 (P.L. 136, No. 52), to practice psychology
shall be, without the written consent of his client, examined in any
civil or criminal matter as to any information acquired in the
course of his professional services on behalf of such client. The
confidential relations and communications between a psychologist
or psychiatrist and his client shall be on the same basis as those
provided or prescribed by law between an attorney and client.

42 Pa.C.S. § 5944,

The privilege is designed to protect disclosures made by patients during
the course of treatment. Commonwealth v. Carter, 821 A.2d 601
(Pa.Super. 2003). Itis intended to aid in the effective treatment of a mental
health patient by encouraging the patient to disclose information fully and
freely without fear of public exposure. In re T.B., 75 A.3d 485 (Pa.Super.
2013). Stated another way, its purpose is to inspire confidence in the patient
that the information he provides will not be used against him. Gormliey v.
Edgar, 995 A.2d 1197 (Pa.Super, 2010).

In In re T.B., this Court applied § 5944 within the framework of an Act
21 assessment. In invoking the statutory privilege, we recognized “that the
confidential statements the law protects ‘are the key to the deepest, most
intimate thoughts of an individual seeking solace and treatment,” and may not

be readily disclosed.” In re T.B., supra at 496 (quoting Gormley, supra at
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1204). Thus, as we held in In re T.B., a juvenile’s statements made to a
mental health professional during treatment are privileged, and absent written
consent, the statements may not be released to the SOAB. Id. at 497.

As the majority observed, the Commonwealth’s expert, SOAB member
Robert M. Stein, Ph.D., opined from his review of the partially redacted records
provided by the trial court that Appellant met the criteria for civil commitment
under Act 21 because Appellant suffered from a mental abnormality such that
he is likely to commit violent sexual acts if released into the community. While
the majority notes that Dr. Stein’s opinion was formed, at least in part, in
reference to the April 7, 2015 psychological evaluation performed by Dr.
Manfredi, wherein Appellant admittedly made several incriminating
revelations for the purpose of his treatment, it concludes that the disclosure
was tantamount to harmless error. I disagree.

An error is harmless if “the a‘ppellate court determrines that rthe error
could not have contributed to the verdict.” Cemmonwealth v. Rush, 605
A.2d 792, 794 (Pa. 1992). Rephrased for clarity, “an error cannot be harmless
if there is a reasonable possibility the error might have contributed to the
conviction.” Commonwealth v. Cooley, 118 A.3d 370, 380 (Pa. 2015). As
we recently reiterated,

Harmless error exists where: (1) the error did not prejudice the

defendant or the prejudice was de minimis; (2) the erroneously

admitted evidence was merely cumulative of other untainted

evidence which was substantially similar to the erroneously
admitted evidence; or (3) the properly admitted and

C-3-
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uncontradicted evidence of guilt was so overwhelming and the

prejudicial effect of the error was so insignificant by comparison

that the error could not have contributed to the verdict.
Commonwealth v. Radecki, 180 A.3d 441, 461 (Pa.Super. 2018) (quoting
Commonwealth v. Hutchinson, 811 A.2d 556, 561 (Pa. 2002)).

The majority provides two independent bases to find harmless error: 1)
Appellant’s expert did not contest Dr. Stein’s assessment of a mental disorder
and predisposition to commit violent sexual acts; and 2) Dr. Stein’s opinion
was not influenced by the privileged communication. In my view, neither
ground permits us to ignore the blatant violations of the psychiatrist-client
privilege in this case, especially in light of the purpose of the privilege and the
public policy that it was designed to reinforce, /.e., to inspire confidence that
the information patients provide in furtherance of treatment will not be used
against them.

First, I believe application of the harmless error doctrine is inappropriate
in theAeresen’t 'sc’enario. I note that this Court did not envision the appliéation
of the harmless error analysis in In re T.B., supra. Instead, having found
that the trial court erred in forwarding unredacted treatment documents to
the SOAB for its Act 21 assessment, we simply vacated the civil commitment
order and remanded the matter for the trial court to “to determine whether
the statements, evaluations and summaries at issue were completed for

treatment purposes.” Id. at 496. Tellingly, we instructed the trial court that,

if “the statements, evaluations, and summaries were made for treatment

(-4
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purposes and the juvenile was not represented by counsel and informed of his
right against self-incrimination, the court shall vacate the determination of
the SOAB and may resubmit the matter for evaluation by the Board without
access to the records in question.” Id. at 497 (emphasis added). As it is clear
in the case at bar that Appellant’s statements and admissions were made for
treatment purposes and that he was neither represented by counsel nor
informed of his right against self-incrimination, I would vacate the civil
commitment order and direct that the SOAB perform a new assessment that
does not implicate Appellant’s privileged communications.

Second, even if a harmless error analysis is appropriate in Act 21 ‘cases,
I do not believe it would be warranted herein, where the SOAB assessment
was obviously tainted by the consideration of Appellant’s privileged
communications. While the majority notes the SOAB’s reference to Dr.
Manfredi's 2015 evaluation report, it neglects to acknowledge that said report
speciﬁcally referenced a prior psychiatric eValuétion pérfbrfhed by Craig A.
Taylor, M.D. on October 11, 2013. That earlier evaluation contained additional
damning statements that Appellant made to his physicians for the purpose of
treatment.

My review of the two psychiatric evaluations exposes the following
revelations that Appellant made to mental health professionals during
treatment. In January 2013, Appellant reported “command auditory

hallucinations,” including “hallucinations of his biological mother’s voice telling

(-5
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him to hurt himself and others.” Psychiatric Evaluation, 10/11/13, at 1, 2.
Nine months later, he “admitted to having inappropriate sexual contact with
a younger adoptive sister as well as foster siblings when in the adoptive
home.” Id. at 1. During the interview phase of the 2013 evaluation, Appelilant
“state[d] that he had heard voices and things over the past weekend but could
not ‘really say’ what they were and did not want to talk about it.” Id. at 4.
In addition, “[h]e denie[d] suicidal ideations, homicidal ideation or urges to
harm [him]self or others.” Id.

The subsequent evaluation by Dr. Manfredi confirmed Appellant’s earlier
reports of hallucinations. Moreover, the juvenile advised Dr. Manfredi “that
over the past few years[,] voices have told him to harm others. They also tell
him the future. He claims that it is different voices and [it] will occur
randomly.” Psychiatric Evaluation, 4/7/15, at 2. However, “[h]e denied
thought insertion, thought broadcasting, [and] thought withdrawal.” Id.
Similarly, Appelrlant “dehied obse;ssions, combulSiohs and phobiéé.” Id. at 3.
Significantlvyb, as it relates to the content of the information that was
incorporated into Dr. Stein's SOAB assessment, Appellant previously revealed
to his mental health professionals that he abused his younger sister, reviewed
pornography “almost on a daily basis,” and “acknowledge[d] rape force
fantasies.” Id. In addition, Dr. Stein recalled, “[Appellant] has self-reported

behaviors of a paraphiliac or sexually deviant nature that has included
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exposing himself, sex with animals, peeping[-]Tom type behaviors, and
fondling of young girls.” N.T., 3/13/17, at 13,

All of the foregoing privileged information was improperly submitted to
the SOAB without adequate redaction, either directly or included within the
sources that Dr. Stein reviewed to make his determination. Furthermore, my
review of the certified record belies the majority’s contention that “"Dr. Stein’s
opinions on Appeilant’s mental abnormalities and his likeliness to commit
sexually violent acts if released into the community were not influenced by
the documents improperly sent the SOAB in unredacted form.” Majority
Memorandum at 12. In actuality, Dr. Stein testified that he utilized all of the
information that he was provided about Appellant, including “statements that
he made while in treatment to various mental health professionals.” N.T.,
3/13/17, at 24. Furthermore, Dr. Stein confirmed that Appellant’s statements
were made for the purposes of treatment, and he acknowledged that, to his
knowlédge; the juvenil-e' was not advised bf his right against self—incrimination
and the information was released to the SOAB without the juvenile’s written
consent. Id. at 24, 25-26. Moreover, contrary to the majority’s classification
of Appellant’s revelations as inconsequential, Dr. Stein deemed the various
statements significant. Indeed, as set forth, infra, Dr. Stein expressly
characterized the information in terms ranging from “component[s] of the
analysis” to “important” to “extremely important.” Id; N.T., 12/19/16, at 28,

32. Thus, I cannot countenance the conclusion that the multiple violations of
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the psychiatrist-patient privilege, some of which I outlined supra, did not
influence Dr. Stein’s ultimate conclusion regarding Appellant’s mental
abnormalities and his likeliness to commit sexually violent acts if released into
the community.

Dr. Stein first presented the SOAB assessment report to the trial court
during the December 19, 2016 dispositional review hearing to determine
whether probable cause existed to begin the civil commitment process under
§ 6358(e). During cross-examination, Dr. Stein confirmed that the
statements Appellant made to his mental heaith treatment professionals,
including self-reported offenses that were never charged, were “important” to
forming the opinion presented in his SOAB assessment report. N.T.,
12/19/16, at 28. He subsequently reiterated that the disclosures and self-
reported deviant behaviors were “part of . . . the entire evaluation” and
explained that a maintenance polygraph test, which Dr. Stein characterized
as “of fnost Vconcefn for this the ofrprrbrceﬁeding," was populated witﬁ questions
that were derived from Appellant’s ‘pricr statements to mental health
professionals during treatment. Id. at 29, 31. Dr. Stein stated that
Appellant’s revelations regarding prior sexual activities and ideations were
“extremely important” to his assessment. Id. at 32.

Later, during the formal Act 21 involuntary commitment hearing, Dr.
Stein again presented the SOAB assessment report, testified about its

preparation, and reiterated that he relied upon Appellant’s self-reporting as a

C-8-



J-A26027-17

component in his determination regarding Appellant’s likelihood to reoffend.
N.T., 3/13/17, at 16. In fact, Dr. Stein unabashedly identified Appellant’s self-
disclosed cognitive distortions as an example of the juvenile’s “questionable
internal motivation for change.” Id. at 16-17. Likewise, after summarizing
Appellant’s psychiatric diagnoses, Dr. Stein opined, “given this collection of
disorders all related to impulse control problems and the history of pedophiliac
behavior or sexual behavior with children, taken together there is sufficient
Id, at 14. Hence, the certified record bears out that the SOAB considered the
privileged statements in its assessment.

Contrary to the majority, I believe that the foregoing disclosures that
Appellant provided during the course of his mental health treatment
undoubtedly formed part of Dr. Stein’s expert conclusion regarding Appellant’s
likeliness to commit sexually violent acts if released into the. community. From
myr p'ersb'evcrtive, the coﬁéideration of the privile'ged'statiements that Apprelﬂlant'
made for the purposes of tréatment, including reports of a'ud‘itory
hallucinations and various admissions to sexually deviant behaviors, tainted
the board’s conclusion that involuntary civil commitment was warranted
pursuant to 42 Pa.C.S. 6403(a)(3). Unlike my learned colleagues, I do not
believe that we can sidestep the stain of unauthorized disclosure by combing

the record for an independent basis to find the error harmless.
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Thus, consistent with our directive in In re T.B., supra, I would remand
the matter for a new civil commitment hearing utilizing a SOAB assessment
that was not complied by individuals whose outlook was tainted by exposure

to privileged mental communications.
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