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1 

NATURE OF THE CASE

Defendant Ashanti Lusby was convicted of murder, aggravated 

criminal sexual assault, and home invasion; he was 16 years old at the time 

of the crimes.  In 2002, the circuit court sentenced defendant to an aggregate 

130-year prison term, of which he must serve at least 50%.  In 2015, the court 

denied defendant’s motion for leave to file a successive postconviction petition 

claiming that his de facto life-without-parole sentence violated his Eighth 

Amendment rights under Miller v. Alabama, 567 U.S. 460 (2012).  The 

appellate court reversed, holding that defendant had demonstrated cause and 

prejudice: issuance of Miller constituted cause; and defendant was prejudiced 

because non-compliance with Miller was evident in the circuit court’s failure 

to “explicitly” state that it had “considered” the presentence investigation 

report (PSI) when sentencing defendant.  The State appeals from the 

appellate court’s judgment remanding, not for further postconviction 

proceedings, but for resentencing.  Thus, an issue is raised about the 

sufficiency of the postconviction pleadings. 

ISSUES PRESENTED

1. Whether, when the State improperly provides input on a defendant’s 

motion for leave to file a successive postconviction petition, the appellate 

court must remand for the circuit court to consider the motion without the 

State’s input. 

SUBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM

124046



2 

2. Whether the appellate court erred in finding that defendant 

established prejudice sufficient to permit him to file a successive 

postconviction petition because (1) sentencing courts are not required to 

“explicitly” state that they considered the PSI (and, in any event, the circuit 

court here did just that); and (2) defendant’s sentencing hearing comported 

with Miller. 

3. Whether, upon finding that defendant had established cause and 

prejudice, the appellate court erred by remanding for a new sentencing 

hearing rather than for the filing of a successive petition, appointment of 

counsel, and further postconviction proceedings. 

JURISDICTION

Jurisdiction lies under Supreme Court Rules 315 and 612(b).  On 

January 31, 2019, this Court allowed the State’s petition for leave to appeal.  

People v. Lusby, 116 N.E.3d 927 (Table) (Ill. 2019). 

STATUTORY PROVISION INVOLVED

§ 122-1.  Petition in the trial court. 

(f)  Only one petition may be filed by a petitioner under this Article 
without leave of the court.  Leave of court may be granted only if a 
petitioner demonstrates cause for his or her failure to bring the claim 
in his or her initial post-conviction proceedings and prejudice results 
from that failure.  For purposes of subsection (f): (1) a prisoner shows 
cause by identifying an objective factor that impeded his or her ability 
to raise a specific claim during his or her initial post-conviction 
proceedings; and (2) a prisoner shows prejudice by demonstrating that 
the claim not raised during his or her initial post-conviction 
proceedings so infected the trial that the resulting conviction or 
sentence violated due process.  
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725 ILCS 5/122-1(f) (2014). 

STATEMENT OF FACTS 

Trial and Sentencing 

On February 9, 1996, 27-year-old Jennifer Happ was found dead in her 

home.  R109-10, 114-30, 210.1  Evidence at trial established that Happ 

suffered (1) multiple external and internal rectal and vaginal lacerations and 

abrasions; (2) a fatal, “hard contact” gunshot wound above her right eye; (3) a 

fractured skull, caused by the gun firing while in contact with her head; 

(4) facial lacerations extending from the gunshot entrance wound; and (5) two 

knife wounds to her neck.  R109-10, 114-30, 210-35, 238.  A forensic 

pathologist concluded that Happ died from the gunshot wound to her 

forehead and that she had been sexually assaulted.  R234-35.   

When police arrived at Happ’s residence, both the overhead and 

interior garage doors were open, R114-17, and muddy footprints led away 

from her driveway to a sidewalk near the apartment building where 

defendant lived with his mother.  R344, 421-43, 507.  According to 

defendant’s girlfriend at the time, in early February 1996, defendant had 

armed himself with a gun and left his apartment with two friends for 30-45 

minutes; when they returned, defendant was unusually excited and nervous, 

1 “C_” refers to the common law record; “IC_” refers to the impounded 
common law record; “R_” refers to the report of proceedings; “A_” refers to the 
appendix to this brief; and “Def. App. Ct. AT Br.” and “St. App. Ct. AE Br.,” 
refer to the appellate court briefs, certified copies of which have been filed in 
this Court under Rule 318(c).  Citations to the common law record are to the 
typewritten page numbers appearing at the top and bottom right-hand 
corners (not the Bates stamp number at the bottom right-hand corner). 
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ran to his bedroom, and refused to open the door.  R337-53.  Defendant was 

16 years old in February 1996.  R507; IC42. 

Forensic testing of fluid from Happ’s vagina and rectum revealed two 

DNA profiles, one matching Happ and the other matching defendant.  R265-

73, 278-85, 298, 301-25, 541.  During a police interview in April 2001, the 

then-22-year-old defendant denied any knowledge of Happ or her murder.  

R405-13; IC42.  At trial, however, defendant testified that as he was walking 

home, Happ (whom he did not know) invited him into her home; when she 

asked his age, he lied and told her that he was 18; for around 15 minutes, 

Happ read a book while defendant watched television; they then had 

consensual sex; and defendant left.  R506-21. 

A Will County jury convicted defendant of first degree murder, 

aggravated criminal sexual assault, and home invasion, and found that the 

crimes were accompanied by exceptionally brutal or heinous behavior 

indicative of wanton cruelty.  R766-82, 793-97; C164-78.  Defendant faced 

sentencing ranges of (1) 20 to 60 years for first degree murder, 730 ILCS 5/5-

8-1(a)(1)(a) (1996), with a discretionary extended term of 60 to 100 years 

based on the jury’s finding of exceptional brutality, 730 ILCS 5/5-5-3.2(b)(2) 

(1996); 730 ILCS 5/5-8-2(a)(1) (1996); (2) six to 30 years for aggravated 

criminal sexual assault, 720 ILCS 5/12-14(d) (1996); 730 ILCS 5/5-8-1(a)(3) 

(1996); and (3) six to 30 years for home invasion, 720 ILCS 5/12-11(c) (1996); 

730 ILCS 5/5-8-1(a)(3) (1996).  The statutory scheme mandated consecutive 
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sentences, except that the aggregate of the sentences could not exceed the 

sum of the maximum terms for the two most serious felonies.  730 ILCS 5/5-

8-4(a), (c)(2) (1996).  Thus, defendant’s minimum sentence was 32 years, his 

maximum sentence was 130 years; he was also entitled to day-for-day good 

conduct credit.  730 ILCS 5/3-6-3(a) (1994); People v. Reedy, 186 Ill. 2d 1, 8-18 

(1999). 

The circuit court began the sentencing hearing by stating, “Now I have 

reviewed the [PSI].  Has everyone had a chance to review it?”  A10.  The 

parties responded that they had reviewed it, defense counsel raised an 

objection about the victim impact letters, and the circuit court permitted the 

prosecutor to amend defendant’s criminal history to reflect an additional 

misdemeanor conviction.  A11-14. 

The PSI reported that defendant believed that he had “a good 

relationship with both [of his] parents and that they visit[ed] him often in 

jail.”  IC48.  Visitation records, however, reflected that defendant’s father had 

never visited, and the probation officer who prepared the PSI was unable to 

verify defendant’s relationship with his parents.  Id.  Defendant reported 

having two children, a four-year-old and a second child of an unknown age.  

IC49.  Defendant’s two sisters each had a misdemeanor theft conviction.  

IC48.  According to the PSI, defendant was expelled from high school “after 

his sophomore year due to ‘gang banging,’” IC49, and he had worked for only 

two months, IC50.  He had used marijuana (daily) and PCP, and drank 
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alcohol.  IC51.  Defendant’s claim that he completed drug treatment during 

probation could not be verified.  Id.

As to defendant’s criminal history, the PSI revealed that about four 

months after murdering Happ, at age 17, defendant was adjudicated 

delinquent of aggravated discharge of a firearm in juvenile court.  IC42, 47.  

After serving nearly 16 months in prison, defendant was released on parole.  

Id.  Four months later, on April 14, 1998 (the very day that he was 

discharged from parole), the then-19-year-old defendant was arrested for 

robbery.  Id.  In August 1999, defendant was convicted of attempting to 

obstruct justice (a misdemeanor) and served 18 days in jail.  A13-14.  The 

following month, he was sentenced to 48 months of probation for the robbery.  

IC47.  Less than six months later, in March 2000, the State sought to revoke 

defendant’s probation.  Id.  About 13 months later, at age 22, defendant was 

convicted of resisting a peace officer.  IC42, 47.  Two days later, he was 

arrested for murdering Happ.  IC42, 46-47.  Defendant was later convicted of 

an aggravated battery that occurred three months after Happ’s murder, 

while he was in custody.  IC47; A19, 46. 

At the sentencing hearing, Robert Miller testified to the incident 

leading to the aggravated battery conviction.  A18-19.  In July 2001, while 

Miller waited for the jail telephone, defendant started an argument and then 

invited Miller to the gym to settle the dispute.  A19-22.  When Miller entered 

the gym, defendant hit him, knocking Miller unconscious.  A22-23.  Miller 
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was taken to the hospital, where he remained for about three days for 

treatment of two broken bones and a lip injury that required three stitches.  

A23-28. 

Happ’s mother testified that Happ was her only daughter, the older 

sister to two brothers, and a dedicated teacher.  A30-33, 36.  She described 

the impact of her daughter’s sexual assault and murder on her family.  A32-

42.  As an addendum to the PSI, the trial court received numerous letters 

from Happ’s relatives, friends, and community members.  IC3-41; A12-13.  

The circuit court noted defendant’s objection to these letters, stating that 

although the letters were “helpful” and “to a certain degree enlightening,” the 

court would base its sentencing decision on the facts of the case and not on 

the letters.  A12-13. 

Citing the PSI, the prosecutor argued that defendant’s brutal and 

heinous acts, violent criminal history, and lack of remorse demonstrated that 

he was both dangerous and incapable of rehabilitation.  A44-50.  Maintaining 

defendant’s innocence, defense counsel asked the trial judge to “consider all 

the facts” and determine the appropriate sentence based on “reason,” 

“conscience,” and “experience.”  A50-52.  Counsel emphasized that defendant 

“was 17 [sic] years old when this took place” and that “[none] of us [is] the 

same person at 17 and then at 27 and then at 37, 47 or whatever.”  A51-52.  

In allocution, defendant stated that (1) he was “sorry for [the victim] being 

dead,” (2) when he “left that house that lady was alive,” (3) he had “been a 
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little rough around the edges,” but was not a “killer” or “rapist,” and (4) in the 

five years since Happ’s murder, “it [had] never come up that [he] killed or 

raped anybody else.”  A52-53. 

The circuit court observed that the case was factually “very difficult” 

because of Happ’s injuries and “the method of [her] murder.”  A53.  The court 

found that defendant had “terrorized and sexually assaulted and humiliated 

and executed [Happ] in her own home,” and that defendant’s criminal acts 

were “depraved” and “show[ed] absolutely no respect for human life.”  Id.

Defendant’s acts and offenses, the court noted, “could be considered capital 

punishment activities,” but he was ineligible for such punishment “solely 

because [he was] . . . under the age of 18.”  Id.

After reviewing the statutory mitigating factors, the court found that 

none applied.  A54.  In contrast, the court found “many” aggravating factors 

and concluded that the proper sentence was one that ensured that defendant 

remained in prison for life.  Id.  As to defendant’s youth, the court explained,  

This is a choice that you made at a young age and I know that 
choices, youthful choices . . . are sometimes in very[,] very poor 
judgment, but this is not one that can be taken back, and this is 
not one that can be considered minor, and this is not one that 
can be considered for anything but setting [defendant’s] future 
in [prison]. 

From what I’ve seen here from everything that I have seen and 
heard in this trial this is a life you chose, a life of carrying 
weapons, a life of showing no respect for human life[.] 
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A54-55.  The circuit court sentenced defendant to the maximum prison term 

for each conviction, resulting in an aggregate sentence of 130 years, A55, of 

which defendant must serve 65 years, see 730 ILCS 5/3-6-3(a) (1994). 

Defendant moved to reconsider his sentence, arguing that it “was 

excessive” because “it failed to adequately consider the fact that the [he] was 

a minor at the time of the offenses,” and “further fail[ed] to adequately 

consider his potential for rehabilitation and return to useful citizenship.”  

C323.  Defendant argued that “given his young age,” he had “excellent 

potential to be restored to useful citizenship” if provided an “opportunity” 

with “appropriate counseling and direction.”  Id.  The circuit court denied the 

motion, explaining: 

It’s always difficult for the [t]rial [j]udge because you prepare 
yourself for sentencing like this, you sit down and you look at 
everything.  You look at the law and look at the sentencing 
Code, because it’s confusing, and you try to fashion the sentence 
appropriate and consisten[t] with the sentencing Code and 
appropriate to the facts.  I believe I felt comfortable with my 
sentence at the time.  I believe I followed the law as I 
understood it and took into account all the factors both in 
aggravation and in mitigation that apply here. 

A62-63. 

Direct appeal and first postconviction petition 

On direct appeal, the appellate court rejected as forfeited an 

evidentiary claim, C357-61, and this Court denied leave to appeal in March 

2005, C356.  In September 2005, defendant filed a pro se postconviction 

petition alleging a due process claim and an ineffective assistance of counsel 
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claim unrelated to his sentence.  C364-68, 418.  The circuit court summarily 

dismissed the petition, the appellate court affirmed, and this Court denied 

leave to appeal in 2009.  C415-34. 

The present successive postconviction petition 

In November 2014, defendant filed a pro se motion for leave to file a 

successive postconviction petition, asserting that Miller v. Alabama, decided 

in June 2012, provided cause for the successive petition and that he was 

prejudiced because his aggregate sentence violated the Eighth Amendment.  

C441-51.  The circuit court granted the State’s request for an extension of 

time to file an objection.  C452; R912-14.  After the State filed a written 

objection, C456-64, the circuit court held a hearing at which the prosecutor 

argued that defendant had not satisfied the cause and prejudice test for filing 

a successive petition, and the court denied defendant’s motion “based on the 

law.”  R921-23; A64-65.  Defendant was not present at that hearing.  R921-

23; A65. 

On appeal, defendant argued that his de facto life sentence violated the 

Eighth Amendment and that he had established cause and prejudice in light 

of Miller.  A3, 4.  He asked the court to reverse the circuit court’s judgment 

denying leave to file the successive petition and remand for further 

proceedings because the State had improperly provided input at the leave-to-

file stage.  Def. App. Ct. AT Br. 18-19, 24. 
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The appellate court held that petitioner established “cause” to file the 

successive petition because Miller had not been decided when defendant filed 

his initial postconviction petition.  A5.  As to prejudice, a majority of the 

panel concluded that defendant’s sentence violated the Eighth Amendment 

because “the trial court did not ‘explicitly’ state that it considered the 

evidence [of defendant’s youth and its attendant characteristics that was 

included] in [his] PSI.”  A6.  The majority reversed the circuit court’s 

judgment denying leave to file the successive petition, vacated defendant’s 

sentence, and remanded for resentencing.  A7.  The majority agreed that the 

circuit court erred when it allowed the State to file and argue objections to 

defendant’s leave-to-file motion, but provided no remedy for this error.  Id.

The dissenting justice concluded that defendant could not establish 

prejudice because (1) the circuit judge’s statements at sentencing showed that 

he considered defendant’s youth and attendant circumstances; and (2) the 

court “considered those factors a second time” when denying defendant’s 

motion to reconsider sentence, which asserted that “the court had failed to 

consider his age, his potential for rehabilitation, and his potential to be 

restored to useful citizenship.”  A8 (Carter, J., dissenting).  The “trial court 

determined that the horrendous conduct of this defendant showed 

irretrievable depravity, permanent incorrigibility, or irreparable corruption 

beyond the possibility of rehabilitation.”  Id. (Carter, J., dissenting).  

Observing that information concerning defendant’s youth and attendant 
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characteristics “was contained in the PSI,” the dissent could not “join the 

majority in its conclusion that the trial court failed to consider th[at] 

information . . . merely because the trial court did not expressly state that it 

had considered the PSI.”  Id. (Carter, J., dissenting). 

ARGUMENT

This Court’s review is guided by several familiar principles.  The 

Eighth Amendment bars a particular penalty — life imprisonment without 

the possibility of parole — for a specific class of offenders — juvenile homicide 

offenders whose crimes reflect the transient immaturity of youth.  

Montgomery v. Louisiana, 136 S. Ct. 718, 734-46 (2016); Miller, 567 U.S. at 

479-80.  Where, as here, the Eighth Amendment prohibits a particular form 

of punishment for a specific class of offenders, to obtain relief, an individual 

offender must demonstrate that he belongs to the protected class for whom 

the penalty is prohibited.  See Montgomery, 136 S. Ct. at 734-35 (citing Atkins 

v. Virginia, 536 U.S. 304, 317 (2002)).  Although Miller concerned a 

mandatory natural life sentence, 567 U.S. at 465, this Court has extended 

Miller both to discretionary natural life sentences, People v. Holman, 2017 IL 

120655, ¶ 40,2 and to term-of-years sentences whose length constitute de 

facto life sentences, People v. Reyes, 2016 IL 119271, ¶¶ 2, 9 (per curiam) 

2 On March 18, 2019, the United States Supreme Court granted certiorari in 
Mathena v. Malvo, No. 18-217, which may resolve a nationwide split on 
whether Miller’s rule applies to discretionary life-without-parole sentences.  
See Petition for Writ of Certiorari, Mathena v. Malvo, No. 18-217, available at
https://www.supremecourt.gov/search.aspx?filename=/docket/ 
docketfiles/html/public/18-217.html. 
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(holding that Miller applies to term-of-years sentence that cannot be served 

in one lifetime and that aggregate sentence of 97 years, with earliest 

opportunity for release after 89 years, qualifies as such a sentence). 

The Post-Conviction Hearing Act contemplates that only one 

postconviction petition will be filed, unless the exception in section 122-1(f) is 

satisfied.  People v. Bailey, 2017 IL 121450, ¶¶ 14-15.  Under this provision, a 

defendant may file a successive petition if he obtains permission from the 

court upon demonstrating “cause” and “prejudice” for not having raised the 

alleged errors in his initial postconviction petition.  Id.  The Act defines these 

key terms: 

(1) a prisoner shows cause by identifying an objective factor that 
impeded his or her ability to raise a specific claim during his or her 
initial post-conviction proceedings; and (2) a prisoner shows prejudice 
by demonstrating that the claim not raised during his or her initial 
post-conviction proceedings so infected the trial that the resulting 
conviction or sentence violated due process.  

725 ILCS 5/122-1(f) (2014).  A petitioner must make a prima facie showing of 

cause and prejudice to obtain leave to file.  Bailey, 2017 IL 121450, ¶¶ 22, 24. 

I. Because the Circuit Court Relied upon the State’s Input at the 
Leave-to-File Stage, the Appellate Court Must Remand for the 
Circuit Court to Consider the Motion Without the State’s Input. 

Standard of Review: Whether the lower court provided an appropriate 

remedy is a question of law subject to de novo review where, as here, the 

relevant facts are not in dispute.  See People v. Galan, 229 Ill. 2d 484, 497 

(2008).  Similarly, questions of statutory construction generally present legal 
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questions that are reviewed de novo.  Bailey, 2017 IL 121450, ¶ 13 (citing 

People v. Smith, 2014 IL 115946, ¶ 21). 

The Act requires the circuit court to independently decide, based upon 

the pleadings and supporting documentation — meaning without input from 

the State — whether a petitioner has made the requisite prima facie showing 

of cause and prejudice to warrant granting leave to file a successive 

postconviction petition.  Bailey, 2017 IL 121450, ¶¶ 24-25.  In so holding, 

Bailey relied heavily upon People v. Gaultney, 174 Ill. 2d 410, 420 (1996), 

which held that reversal is “required” when a circuit court seeks or relies 

upon input from the State during first-stage review of an initial 

postconviction petition.  Bailey, 2017 IL 121450, ¶¶ 19-20.  Although different 

standards apply during first-stage review of an initial petition and leave-to-

file review of a proposed successive petition, in both instances the Act 

requires the circuit court to conduct an independent review without the 

State’s input.  Id., ¶¶ 20, 39.  Yet Bailey affirmed the circuit court’s denial of 

the leave-to-file motion because it “alleged no facts for even a cursory 

showing of cause and prejudice.”  Id., ¶¶ 42-46. 

Since Bailey, the appellate court has divided over the proper remedy 

for such an error.  Several decisions have held that the appellate court may 

not evaluate whether a leave-to-file motion made an adequate showing of 

cause and prejudice.  People v. Munson, 2018 IL App (3d) 150544, ¶¶ 10-12; 

People v. Partida, 2018 IL App (3d) 160581, ¶¶ 10-12; People v. Baller, 2018 
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IL App (3d) 160165, ¶¶ 14-16, 23 (2-1 decision).  In contrast, the Baller

dissent and the decision below acknowledged no impediment to the appellate 

court’s de novo evaluation of cause and prejudice.  Baller, 2018 IL App (3d) 

160165, ¶ 29 (Schmidt, J., dissenting); A7.  This Court should follow the 

reasoned analysis of the Munson/Partida/Baller line of cases and hold that 

the appellate court must reverse and remand upon finding that the circuit 

court committed a Bailey error. 

As noted, Bailey relied heavily upon Gaultney, Bailey, 2017 IL 121450, 

¶¶ 18-20, which held not only that it was improper for the State to influence 

the circuit court’s first-stage review of an initial postconviction petition, but 

also that a violation of that rule “required” reversal and remand for an 

independent determination by the circuit court.  Gaultney, 174 Ill. 2d at 419-

20.  Thus, under Gaultney’s interpretation of the Act, if the State 

impermissibly and prematurely participates at the leave-to-file stage, the 

appellate court must reverse and remand for a fresh, independent review of 

the leave-to-file motion.3

A contrary rule would run afoul of Bailey’s proscription against State 

participation at the leave-to-file stage, for if the appellate court were 

3 Bailey described the State’s position on remedy as being that remand was 
not required because Bailey’s leave-to-file motion was deficient on its face.  
2017 IL 121450, ¶ 41.  More precisely, the State argued that (1) Gaultney
does not require reversal unless the record confirms that the circuit court was 
influenced by the State’s input and the record did not reflect such influence; 
and (2) the circuit court did not need to rely on the State’s input because the 
motion was facially meritless.  People v. Bailey, No. 121450, State’s AE Br. 7, 
2017 WL 4314245, at *7.  The State did not address the scope of the appellate 
court’s remedial authority in this context.  Id.
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permitted to rule on a defendant’s motion for leave to file a successive 

petition, that determination necessarily would follow the appellate court’s 

receipt of State input during appellate briefing.  See Baller, 2018 IL App (3d) 

160165, ¶ 23 (Holdridge, J., concurring).  Consistent with Bailey’s 

requirement that the circuit court review leave-to-file motions free from State 

input, this Court should hold that, to remedy a Bailey error, the appellate 

court must reverse and remand for independent review in the circuit court. 

The Baller dissent would have held, under the general principle that 

the appellate court can affirm for any reason apparent in the record, that the 

appellate court may determine whether the circuit court correctly denied 

leave to file.  Id., ¶ 29 (Schmidt, J., dissenting).  But this position is 

inconsistent with the Act as interpreted by Gaultney and Bailey, as well as 

Rule 615(b).  There is no reasoned basis to conclude that the appellate court 

must reverse and remand for independent circuit court review after the State 

improperly participated in first-stage proceedings on an initial petition 

(Gaultney) but need not do so after the State improperly participated in the 

leave-to-file stage of a proposed successive petition (Bailey).  The rationale 

forbidding State participation is the same in both circumstances.  And under 

Rule 615(b), the appellate court may reverse, affirm, or modify an appealed 

judgment or order only “within statutory bounds.”  People v. Whitfield, 228 

Ill. 2d 502, 520-21 (2007) (citing 134 Ill. 2d R. 615). 

SUBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM

124046



17 

In any event, the appellate court here did not affirm the circuit court’s 

judgment on a basis apparent in the record.  Instead, it reversed the circuit 

court’s judgment after reviewing a State brief that addressed cause and 

prejudice on the merits.  A7; St. App. Ct. AE Br. 4-10.  Thus, the appellate 

court failed to conduct the cause-and-prejudice analysis free from State input.  

In sum, this Court should hold that upon finding a Bailey error, the appellate 

court must reverse and remand for the circuit court to conduct leave-to-file 

review independent from State participation.  See Baller, 2018 IL App (3d) 

160165, ¶¶ 14-16; see also Def. App. Ct. AT Br. 24. 

II. In an Exercise of Its Supervisory Authority, This Court Should 
Affirm the Circuit Court’s Denial of Defendant’s Leave-to-File 
Motion. 

Standard of review: This Court reviews de novo the question of 

whether the lower court properly denied a petitioner’s motion for leave to file 

a successive postconviction petition.  Bailey, 2017 IL 121450, ¶ 13 (citing 

People v. Wrice, 2012 IL 111860, ¶ 50) (legal issues are reviewed de novo)). 

Although the appellate court is not authorized to evaluate whether a 

postconviction petitioner adequately demonstrated cause and prejudice, this

Court may do so; indeed, it did just that in Bailey, noting that it was 

conducting merits review “[i]n the interest of judicial economy.”  2017 IL 

121450, ¶¶ 42-46.  Presumably, this Court did so in an exercise of its broad 

supervisory authority.  See Whitfield, 228 Ill. 2d at 520-21 (this Court, and 

not appellate court, possesses inherent supervisory authority from article VI, 
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section 16, of Illinois Constitution).  Here, there is no dispute that the circuit 

court erred by considering the State’s input when addressing defendant’s 

leave-to-file motion, C452; R921-23; A64-65.  If, as in Bailey, the Court 

chooses to exercise its supervisory authority to address the merits of 

defendant’s leave-to-file motion, it should affirm the circuit court’s denial 

because the record below firmly establishes that defendant failed to make the 

requisite showing of prejudice. 

The State does not dispute that defendant’s 130-year aggregate 

sentence for crimes committed as a juvenile is the functional equivalent of life 

without parole.  See Reyes, 2016 IL 119271, ¶ 10 (per curiam) (Miller applies 

when juvenile commits multiple offenses during a single course of conduct 

and receives an aggregate de facto life-without-parole sentence for those 

offenses).  Nor does the State dispute that defendant raised his Miller claim 

in his leave-to-file motion and proposed successive postconviction petition, 

and he could not have done so in his initial petition, which predated Miller.  

Finally, the State agrees that the circuit court should have concluded that 

defendant’s pleadings made a prima facie showing of “cause.”  See People v. 

Davis, 2014 IL 115595, ¶ 42 (Miller provided cause for successive petition 

because decision was unavailable earlier); Bailey, 2017 IL 121450, ¶ 24 

(requiring prima facie showing for leave to file). 

But even if a defendant can establish “cause,” this Court can affirm the 

denial of leave to file when the record establishes the absence of prejudice.  
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Smith, 2014 IL 115946, ¶ 37 (finding no prejudice because jury instructions 

and closing argument established that underlying claim about prosecutor’s 

opening statement had no merit).  And this Court should affirm here because 

the record demonstrates that defendant’s Eighth Amendment claim is 

meritless. 

Under Miller, a juvenile offender may be sentenced to life without 

parole only if “the defendant’s conduct showed irretrievable depravity, 

permanent incorrigibility, or irreparable corruption beyond the possibility of 

rehabilitation.”  Holman, 2017 IL 12655, ¶ 46.  The circuit court can make 

that determination only after considering the defendant’s youth and its 

attendant characteristics, id., ¶¶ 43, 46.  In assessing whether a juvenile 

offender’s life sentence comports with Miller’s procedural requirements, a 

court must look backward at the cold record and determine whether the 

circuit court considered evidence of the offender’s youth and its attendant 

characteristics at the original sentencing hearing.  Id., ¶ 47.

A. Miller does not require courts to use magic words before 
sentencing a juvenile offender to life imprisonment. 

The appellate majority found that the PSI contained evidence related 

to defendant’s youth and its attendant characteristics.  A6.  Yet it concluded 

that defendant’s sentence violated Miller because the circuit court did not 

“‘explicitly’ state” that it had “considered the evidence in [defendant]’s PSI 

during sentencing.”  Id.  But under this Court’s settled precedent, a 

sentencing court is presumed to know and follow the law.  People v. Carter, 
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2015 IL 117709, ¶ 19; see 730 ILCS 5/5-3-1 & 5-4-1(a)(2) (1996) (requiring 

court to consider PSI).  A sentencing court is also presumed to have 

“considered any mitigating evidence before it, absent some indication to the 

contrary other than the sentence itself.”  People v. Thompson, 222 Ill. 2d 1, 45 

(2006) (citation omitted).  Finally, a sentencing court is not required to “detail 

for the record the process by which [it] concluded that the penalty [it] 

imposed was appropriate.”  People v. La Pointe, 88 Ill. 2d 482, 493 (1981). 

Thus, although Miller requires a sentencing court to consider youth-

related factors before sentencing a juvenile offender to lifetime imprisonment, 

Holman, 2017 IL 120655, ¶¶ 43, 46, it does not alter the settled presumptions 

that attach to the sentencing court’s ultimate decision.  Indeed, Miller

imposes no formal factfinding requirement at all. Id., ¶ 39 (citing 

Montgomery, 736 S. Ct. at 735).  In holding to the contrary, the appellate 

majority imposed a new requirement on the circuit court and announced a 

new standard for reviewing juvenile life sentences, in conflict with Miller, 

this Court’s precedent, and other appellate court decisions.  See, e.g., People v. 

Walker, 2018 IL App (3d) 140723-B, ¶¶ 27-35 (life sentence constitutional 

where (1) trial court aware of defendant’s age and background; (2) neither 

trial evidence nor PSI showed defendant was immature, unaware of risks, or 

incompetent; and (3) defendant involved in egregious crime and showed no 

remorse or rehabilitative potential); People v. Johnson, 2018 IL App (1st) 

153266, ¶¶ 24-26 (same, where defendant had “‘opportunity to present 
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evidence to show that his criminal conduct was the product of immaturity 

and not incorrigibility,” and “trial court had before it the trial evidence, the 

PSI, and the sentencing arguments of the parties”; “commented on some of 

[the evidence], including defendant’s age and intelligence; and concluded that 

defendant’s offense was ‘cold-blooded’”).  This Court should reaffirm that a 

court must consider the Miller factors before sentencing a juvenile offender to 

life in prison, but need not use any “magic words” to ensure that its 

sentencing determination passes constitutional muster. 

In any event, the appellate majority overlooked that the circuit court 

here explicitly stated that it had considered the PSI.  The circuit court began 

the sentencing hearing by stating that it had “reviewed” the PSI, A10, and by 

allowing the parties to make any necessary corrections or additions to it, A10-

14.  Moreover, both parties referred to the PSI during their arguments.  A45-

52.  And in announcing defendant’s sentence, the circuit court stated that the 

sentence was based on “what [the court had] seen here” and “everything that 

[it] ha[d] seen and heard in th[e] trial.”  A55.  These facts alone demonstrate 

that the court considered the PSI before sentencing defendant.  A8 (Carter, 

J., dissenting). 

The circuit court then confirmed as much in ruling on defendant’s 

motion to reconsider his sentence, which urged reconsideration based on his 

age and rehabilitative prospects.  C322-24.  In denying the motion, the circuit 

court confirmed that it had “look[ed] at everything,” including “the law,” “the 
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sentencing Code,” and “the facts,” and had “followed the law” when it 

fashioned defendant’s sentence.  A62-63; A8 (Carter, J., dissenting); see also

730 ILCS 5/5-3-1 & 5-4-1(a)(2) (1996) (requiring court to consider PSI before 

imposing sentence).  Accordingly, the record demonstrates that the circuit 

court considered the PSI when sentencing defendant, and the appellate court 

erred in holding otherwise. 

B. Defendant’s sentence comports with the Eighth 
Amendment. 

Defendant’s sentence is constitutional because, as the dissenting 

justice observed, A8 (Carter, J., dissenting), the circuit court sentenced 

defendant to de facto life without parole only after considering his youth and 

its attendant characteristics.  The record establishes that the circuit court 

considered (1) defendant’s chronological age at the time of the offense and 

any evidence of his particular immaturity, impetuosity, and failure to 

appreciate risks and consequences; (2) defendant’s family and home 

environment; (3) defendant’s degree of participation in the homicide and any 

evidence of familial or peer pressures that may have affected him; (4) any 

evidence of defendant’s incompetence, including his inability to deal with 

police officers or prosecutors and his incapacity to assist his own attorneys; 

and (5) defendant’s prospects for rehabilitation.  See Holman, 2017 IL 

120655, ¶ 46 (citing Miller, 567 U.S. at 477-78). 

The trial judge stated that he reviewed the PSI, A10, which addressed 

all of these factors.  The PSI confirmed defendant’s age at the time of the 
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crimes, IC42, a fact that was also repeatedly discussed during the sentencing 

hearing, A46-47, 51-52, 54-55; see also A62-63.  And nothing in the record 

painted defendant as immature, impetuous, or unaware of risks.  The PSI 

also addressed defendant’s family and home environment, reflecting 

defendant’s good relationship with his mother and nothing more concerning 

than a father who may have played a less active role in defendant’s life and 

two sisters who each committed a misdemeanor after defendant’s crimes.  

IC48-49.  Significantly, defendant was the principal and sole offender, and 

there is no indication that peer or familial pressure played any role in his 

decision to commit the crimes.  Nor does the record suggest that defendant 

had trouble dealing with officers or prosecutors, or that he suffered from any 

mental or physical impairment.  IC49, 51.  Finally, as the circuit court found, 

defendant lacked rehabilitative potential, as evidenced by his numerous 

violent acts as a juvenile and adult, even while in custody or on probation, 

during the five years that followed his murder of Happ.  IC47; A45-46. 

Moreover, although Miller does not require it, see Montgomery, 736 S. 

Ct. at 735; Holman, 2017 IL 120655, ¶ 39, the circuit court made a factual 

finding that defendant’s conduct showed irretrievable depravity.  The circuit 

court emphasized that defendant’s criminal acts were “depraved” and 

“show[ed] absolutely no respect for human life” given that defendant sexually 

assaulted Happ, “terrorized” and “humiliated” her before executing her in her 

home via this “very difficult” “method of murder.”  A53.  The court noted that 
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“many” statutory aggravating factors were present, while no statutory 

mitigating factors were present.  A54.  The court recognized that defendant 

was young when he committed his crimes, and that youthful choices can 

reflect “very[,] very poor judgment.”  A55.  Nevertheless, the court ultimately 

concluded that since defendant’s crimes were so severe, the appropriate 

sentence was one that ensured that he remained in prison for life.  A54-55. 

The trial record supports this finding.  Defendant held a knife to 

Happ’s throat while he violently assaulted her, causing multiple rectal and 

vaginal lacerations.  And he executed her by placing his gun directly on her 

forehead, fracturing her skull.  R211-35. 

After seeing and hearing this evidence, the jury found that defendant’s 

crimes reflected “exceptionally brutal or heinous behavior indicative of 

wanton cruelty,” i.e., that they were (1) brutal because the acts were “cruel 

and cold-blooded, grossly ruthless or devoid of mercy or compassion,” or 

(2) heinous because they were “enormously and flagrantly criminal hatefully 

or shockingly evil or grossly bad.”  R767-68, 773-74 (jury instructions defining 

terms).  Having presided over defendant’s trial, the sentencing judge agreed, 

finding that defendant’s acts were “depraved,” “show[ed] absolutely no 

respect for human life,” and were not the product of youthful immature 

judgment.  A53-55. 

As in Holman, “defendant had every opportunity to present evidence to 

show that his criminal conduct was the product of immaturity and not 
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incorrigibility[,]” but “[h]e chose to offer nothing,” 2017 IL 120655, ¶ 49 

(citation omitted); A42, even in support of his motion to reconsider sentence.  

As in Holman, the circuit court here “had no evidence to consider on any of 

the statutory factors in mitigation, but some evidence related to the Miller

factors.  On the other side of the scale, the circuit court had significant 

evidence to consider on the statutory factors in aggravation.”  Id., ¶ 50; see

730 ILCS 5/5-5-3.2(a)(1), (3), (7) (1996); A54.  And, as in Holman, the trial 

court concluded that “defendant’s conduct placed him beyond rehabilitation 

and sentenced him to life without parole.”  2017 IL 120655, ¶ 50; A53-55. 

Defendant’s de facto life-without-parole sentence for crimes committed 

as a juvenile “passes constitutional muster under Miller.”  Holman, 2017 IL 

120655, ¶ 50.  Notwithstanding the majority’s holding, A6, Miller does not 

require that the circuit court use certain magic words — such as explicitly 

saying that it consulted the PSI — before sentencing a juvenile offender to a 

life-without-parole sentence.  To the contrary, the presumptions that 

ordinarily apply in review of sentencing decisions apply during evaluation of 

a Miller claim.  In any event, the circuit court began the sentencing hearing 

here by acknowledging that it considered the PSI.  And because nothing 

about defendant’s sentence or the procedure used to impose that sentence 

violated the Eighth Amendment, he has failed to demonstrate the requisite 

prejudice for filing a successive postconviction petition.  Accordingly, this 
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Court should affirm the circuit court’s denial of defendant’s leave-to-file 

motion.  See Smith, 2014 IL 115946, ¶ 37. 

III. The Appellate Court Exceeded Its Authority in Bypassing the 
Act’s Procedural Requirements and Granting Postconviction 
Relief. 

Standard of Review: Both the appropriateness of the lower court’s 

remedy and the statutory construction issues are questions of law subject to 

de novo review.  See Galan, 229 Ill. 2d at 497; Bailey, 2017 IL 121450, ¶ 13 

(citing Smith, 2014 IL 115946, ¶ 21). 

Upon reversing the circuit court’s judgment denying defendant’s leave-

to-file motion, the majority erred in remanding for a new sentencing hearing.  

A7.  As Bailey reaffirmed, “satisfying the [Act’s] cause and prejudice 

requirement does not entitle [a petitioner] to relief but rather ‘only gives a 

petitioner an avenue for filing a successive postconviction petition.’”  2017 IL 

121450, ¶ 22 (quoting Smith, 2014 IL 115946, ¶ 29).  The motion stage “is a 

preliminary screening” that merely allows the petition to be filed.  Id., ¶¶ 24-

26.  Once the circuit court grants leave to file, the successive petition is 

docketed for second-stage review.  People v. Jones, 2016 IL App (1st) 123371, 

¶ 58 (citing Wrice, 2012 IL 111860, ¶ 90); see also Bailey, 2017 IL 121450, 

¶ 26.  At the second stage, counsel may be appointed and the State can move 

to dismiss the petition on any grounds, including the petitioner’s failure to 

prove cause and prejudice.  Bailey, 2017 IL 121450, ¶¶ 26-27. 
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The appellate court concluded that further postconviction proceedings 

were unnecessary because defendant’s sentence violated the Eighth 

Amendment.  A7.  But postconviction petitions can assert only constitutional 

claims, and they are subject to a statute of limitations and other procedural 

hurdles, such as res judicata and waiver.  People v. Harris, 224 Ill. 2d 115, 

124-25 (2007).  The substantive nature of Miller’s constitutional rule does not 

vitiate the State’s statutory authority to raise such defenses and respond to 

the petition’s merits at second-stage proceedings in the circuit court.  Under 

Montgomery, a State’s obligation to enforce a substantive constitutional right 

arises only if “the claim is properly presented” and the State’s collateral 

proceeding is “open” for relief.  136 S. Ct. at 731-32; Walker, 2018 IL App (3d) 

140723-B, ¶ 19 (concluding that postconviction petition raising Miller claim 

was untimely); cf., e.g., 725 ILCS 5/122-2.2 (180-day limitations period for 

filing postconviction petition challenging capital sentence under Atkins, 536 

U.S. 304).  Federal habeas courts have similarly refused to consider untimely 

Miller claims.  See, e.g., Gray v. Dorethy, 2017 WL 4263985, at *2-*3 (N.D. Ill. 

Sept. 26, 2017); see generally Dodd v. United States, 545 U.S. 353, 356-60 

(2005) (one-year limitations period begins on date constitutional right 

recognized, not when it is made retroactive). 

Rule 615(b) underscores this conclusion.  “[T]he scope of appellate 

review is defined by the trial court’s judgment and the proceedings and 

orders related to it[.]”  People v. Bingham, 2018 IL 122008, ¶ 16.  Here, the 
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judgment on appeal is circuit court’s judgment denying defendant’s motion 

for leave to file a successive postconviction petition; the circuit court made no 

judgment on the merits of the postconviction petition itself — which has yet 

to be filed — or the underlying judgment of conviction.  People v. Young, 2018 

IL 122598, ¶¶ 16, 28; see People v. Johnson, 206 Ill. 2d 348, 356 (2002) (“A 

petition for post-conviction relief is not an appeal of the underlying judgment; 

rather, it is a collateral proceeding.”).  Put another way, the lower court was 

tasked with reviewing whether the leave-to-file motion adequately alleged a 

prima facie showing of cause and prejudice, and not whether the motion (or 

proposed successive petition) actually proved a constitutional violation.  See 

Young, 2018 IL 122598, ¶ 28.  Thus, the appellate court’s remedial authority 

was limited to reversing, affirming, or modifying the order denying the 

motion for leave to file a successive petition and did not permit the court to 

affirmatively award postconviction relief. 

Accordingly, the Act contemplates only one remedy for an erroneous 

denial of leave to file a successive petition: a remand for the petition to be 

filed and for further proceedings under the Act.  See Wrice, 2012 IL 111860, 

¶ 87 (reversing order denying leave to file successive petition, remanding for 

appointment of counsel at second stage, and refusing to “‘short circuit’” 

process by remanding for third-stage hearing); see also People v. Allen, 2015 

IL 113135, ¶¶ 33-35 (“[n]ot until the second stage is the petition [properly] 

subjected to adversarial testing through the State’s involvement”).  The 
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appellate court erred in concluding that this case warrants a different remedy 

merely because it presents a Miller claim. 

CONCLUSION

For these reasons, the People of the State of Illinois respectfully ask 

this Court to reverse the portions of the Third District’s judgment that 

(1) reversed the circuit court’s denial of defendant’s motion for leave to file a 

successive postconviction petition and (2) remanded for resentencing, and to 

affirm the circuit court’s judgment.  In the alternative, the State asks this 

Court to reverse solely the portion of the Third District’s judgment that 

remanded for resentencing and remand to the circuit court with instructions 

to (1) grant the leave-to-file motion; and (2) hold further postconviction 

proceedings. 
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PROOF OF FILING AND SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the 
Code of Civil Procedure, the undersigned certifies that the statements set 
forth in this instrument are true and correct.  On April 9, 2019, the Brief 
and Appendix of Respondent-Appellant People of the State of Illinois 
was (1) filed with the Clerk of the Supreme Court of Illinois, using the Court’s 
electronic filing system, and (2) served by transmitting a copy from my email 
address to the email addresses of the persons named below: 

Deborah Nall 
Assistant Appellate Defender 
Office of the State Appellate Defender 
First Judicial District 
1stdistrict.eserve@osad.state.il.us 

David Robinson 
Chief Deputy Director 
State’s Attorneys Appellate Prosecutor 
Gary Gnidovec 
Staff Attorney 
3rddistrict@ilsaap.org  

James W. Glasgow 
Will County State’s Attorney 
Colleen Griffin 
Assistant State’s Attorney 
cgriffin@willcountyillinois.com 

Additionally, upon its acceptance by the Court’s electronic filing system, the 
undersigned will mail thirteen duplicate paper copies of the brief to the Clerk 
of the Supreme Court of Illinois, 200 East Capitol Avenue, Springfield, 
Illinois, 62701. 

/s/ Leah M. Bendik             
LEAH M. BENDIK

Assistant Attorney General 
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