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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEAILTH OF PENNSYLVANIA: EAL 2019

VS. : NO.
JOSEPH LIGON,
Petitioner
PETITION FOR ALLOWANCE OF APPEAL FROM
THE SUPERIOR TO THE SUPREME COURT

TO THE HONORABLE, THE CHIEF JUSTICE AND JUSTICES OF THE
SUPREME COURT:

Eighty-one year old Joseph Ligon, through Bradley S. Bridge, Assistant
Defender, Karl Baker, Assistant Defender, Chief, Appeals Division, Keir Bradford-
Grey, Defender, and co-counsel, Marsha Levick, Deputy Director, Juvenile Law
Center, requests the allowance of an appeal in the captioned matter and respectfully
represents:

1. This is a Petition for Allowance of Appeal from the published Superior Court
decision of March 28, 2019, in which a panel of that Court upheld the imposition of
a mandatory lifetime parole tail sentence imposed upon juvenile lifer Joseph Ligon
even though at that point he had been incarcerated for over sixty-six (66) years. The
United States Supreme Court in Miller v. Alabama, 567 U.S. 460 (2012) invalidated

mandatory life sentences requiring that a juvenile’s sentence must be individualized.



As that individualization must apply to the maximum as well as the minimum portion
of a sentence, this Court should grant review of this important constitutional question.
The Superior Court’s Opinion is attached hereto as Exhibit A. The trial judge’s

opinion is attached hereto as Exhibit B.

2. The question presented by this Petition For Allowance Of Appeal is:
Does Not United States Supreme Court Decision In Miller
v. Alabama, 567 U.S. 460 (2012), Which Invalidated
Mandatory Life Imprisonment For Juveniles And Required
That Juveniles’ Sentences Be Individualized, Invalidate
Mandatory Lifetime Parole Sentences For Juveniles?
3. The facts giving rise to the instant Petition For Allowance of Appeal:
Joseph Ligon was fifteen years old when he was arrested on February 20, 1953,
and charged with two counts of first degree murder; he was found guilty on June 9,
1953 and a mandatory sentence life imprisonment was imposed on December 18,
1953 (N.T. 5/17/17,15)."! As aresult of the United States Supreme Court decision in
Montgomery v. Louisiana, 136 S.Ct. 718 (2016), Mr. Ligon’s prior mandatory life
sentences were vacated and a new sentencing hearing was held on May 17, 2017.

Judge Barbara McDermott vacated Mr. Ligon’s prior illegal mandatory life sentences

and imposed two concurrent sentences of 35 years to life (N.T. 5/17/17, 43). Mr.

i

“N.T. 5/17/17" refers to the notes of testimony from the resentencing hearing
on May 17, 2017.



Ligon was eighty (80) years old at the time of sentencing and had been in prison for
over 64 years (N.T. 5/17/17, 10).

A single issue was presented to the Superior Court on appeal: whether it was
constitutional to impose a mandatory lifetime parole tail sentence. As the Superior
Court held that mandatory lifetime parole was required based upon its reading of this
Court’s decisions in Commonwealth v. Batts, 66 A.3d 286 (2013) (“Batts I’) and
Commonwealth v. Batts, 163 A.3d 410 (2017) (“Batts I1”), it affirmed the mandatory

lifetime parole sentence imposed on Mr. Ligon.

4, Reasons for granting this Allowance Of Appeal.
The Superior Court maintained that this was an easy case. It asserted that this
Court already rejected this issue in Commonwealth v. Batts, 66 A.3d 286, 294-297

(2013) (“BattsI”) and Commonwealth v. Batts, 163 A.3d 410, 439-441(2017) (“Batts

II”) That is simply incorrect. In Batts I and Batts II the question presented was
whether a sentence of life imprisonment was constitutionally imposed. This Court
was not presented with the issue here: whether it is unconstitutional to mandate a
maximum sentence of lifetime parole. In order to understand why mandatory lifetime

parole is unconstitutional and violates both Miller and Montgomery, it is important

to examine what this Court’s two decisions in Batts decided and, more importantly,

what they did not decide.



In Batts I this Court was presented with its first opportunityto assess the impact

of Miller on Pennsylvania law that previously had mandated life imprisonment for a
juvenile convicted of either first or second degree murder. This Court described the
issues before it:

This Court granted allowance of appeal, limited to the
questions of whether Roper rendered imposition of a
sentence of life imprisonment without the possibility of
parole on a juvenile unconstitutional and whether
Appellant's Eighth and Fourteenth Amendment rights were
violated by the mandatory nature of his sentence. See
Commonwealth v. Batts, 603 Pa. 65,981 A.2d 1283 (2009)

(per curiam).

In light of the Supreme Court’s opinion in Miller, we
directed the parties to submit supplemental briefing and
conducted oral argument on two additional issues:

1) What is, as a general matter, the appropriate remedy on
direct appeal in Pennsylvania for a defendant who was
sentenced to a mandatory term of life imprisonment without
the possibility of parole for a murder committed when the
defendant was under the age of eighteen?

2) To what relief, if any, is appellant entitled from the
mandatory term of life imprisonment without parole for the
murder he committed when he was fourteen years old?

See Commonwealth v. Batts, No. 79 MAP 2009, July 9,
2012 Order (per curiam ).

Commonwealth v. Batts [, supra. at 290, 293.
In Commonwealth v. Batts I1, this Court described the issues before it:

[Qu’eed Batts’] case returns for the second time on



discretionary review for this Court to determine whether the
sentencing court imposed an illegal sentence when it
resentenced him to life in prison without the possibility of
parole. After careful review, we conclude, based on the
findings made by the sentencing court and the evidence
upon which it relied, that the sentence is illegal in light of
Miller v. Alabama, 567 U.S. 460, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012) (holding that a mandatory sentence of
life in prison without the possibility of parole, imposed
upon a juvenile without consideration of the defendant's
age and the attendant characteristics of youth, is prohibited
under the Eighth Amendment to the United States
Constitution), and Montgomery v. Louisiana, --—- U.S. ----,
136 S.Ct. 718, 193 L.Ed.2d 599 (2016) (holding that the
Miller decision announced a new substantive rule of
constitutional law that applies retroactively and clarifying
the limited circumstances in which a life-without-parole
sentence is permissible for a crime committed when the
defendant was a juvenile).

Commonwealth v. Batts IT, 163 A.3d 410, 415 (Pa. 2017).

In Batts IT this Court established certain procedural safeguards to effectuate

Miller and Montgomery, e.g., requirement that there be a presumption against a life

without parole sentence and that the Commonwealth bears the burden of overcoming
that presumption beyond a reasonable doubt. This Court determined that these
protections were not in place at Mr. Batts’ first resentencing hearing so the matter was
remanded yet again for a new resentencing hearing consistent with Batts II.

This Court in Batts I and Batts 1l did not directly consider the issue presented

here: the constitutionality of a lifetime parole tail. There would be no reason to do so

because that issue was not before the Court in either case. Rather the issue presented
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in both cases was the constitutionality of the life without parole sentence imposed on
Mr. Batts. To be sure, the Superior Court below quoted language from Batts I that
was suggestive of the answer to this question.

[O]nce a sentencing court evaluates the criteria identified in
Miller and determines a LWOP sentence is inappropriate,
it must impose a “mandatory maximum sentence of life
imprisonment as required by Section 1102(a), accompanied
by a minimum sentence determined by the common pleas
court upon resentencing.”

Commonwealth v. Ligon, slip opinion a 4, quoting Batts I at 297.

The lower court panel did not quote other language in Batts I that suggested a
different result:

We recognize, as a policy matter, that Miller’s rationale-
emphasizing characteristics attending youth-militates in
favor of individualized sentencing for those under the age
of eighteen both in terms of minimum and maximum
sentences.

Commonwealth v. Batts I, supra. at 296.

The panel also suggested that this Court’s decision Batt II similarly supported
the imposition of a mandatory term of life imprisonment. This flowed, the panel

concluded, because of this Court’s observation in Batts II that the General Assembly

had not passed a statute dealing with pre-Miller defendants thereby suggesting that the

General Assembly had agreed with the Batts I’s treatment of pre-Miller defendants’.

2

The legislature had solely passed a statute after Miller but it dealt solely with
post-Miller defendants. See 18 Pa.C.S.A. §1102.1.

6



Commonwealth v. Ligon, slip opinion at 5-6.

The problem with this analysis is that it never addressed the constitutionality

of a mandatory lifetime parole tail because this Court in Batts I and Batts II was never

presented with a legal challenge to the lifetime parole tail. It was presented with a
challenge to lifetime imprisonment sentences generally and what resentencing
procedures were required specifically. To answer this question, this Court determined
that the life sentences mandated in 18 Pa.C.S.A. §1102 could be severed by the Parole
Board’s dissmpowerment to grant parole to life sentences in 61 Pa.C.S. § 6137(a)(1).

This Court concluded that after Miller, the State Parole Board was be empowered to

grant parole for juveniles convicted of first or second degree murder following a
resentencing as they would not be serving “life imprisonment.”

The United States Supreme Court in Graham v. Florida, 560 U.S. 48 (2010)

recognized that sentencing juveniles “makes relevant th[e] Court’s cases demanding

individualized sentencing.” Miller, 567 U.S. at 475. The Supreme Court has held

mandatory schemes related to the harshest penalties to be flawed if they “gave no
significance to the character and record of the individual offender or the circumstances
of the offense, and excluded from consideration . . . the possibility of compassionate
or mitigating factors.” Id. (citations omitted) (quotation marks omitted).

Morever, the United States Supreme Court in Montgomery v. Louisiana, 136

S. Ct. 718 (2016) held that the imposition of a life without parole sentence only be

7



b 1Y

imposed on children who are “permanently incorrigible”, “irreparably corrupt” or
“Irretrievably depraved.” That same standard must be applied to mandatory minimum
life sentences as well as mandatory maximum lifetime parole tails.

In considering mandatory life without parole in juvenile cases, the Supreme

Court in Miller found objectionable that “every juvenile will receive the same
sentence as every other [despite age], the shooter and the accomplice, the child from
a stable household and the child from a chaotic and abusive one.” Id. at 477.
Therefore, a trial court has the obligation to fashion a sentence that appropriately
reflects the individual circumstances of each juvenile and the offense. Treating each
juvenile the same by imposing a mandatory maximum sentence of life ignores the
obligation of the court to fashion a sentence which reflects a careful balance of the
Miller factors.

United States District Court Judge Savage recognized this inherent
contradiction in Commonwealth v. Songster, 201 F.Supp.3d 639 (E.D.Pa. 2016):

Routinely fixing the maximum of each sentence at life
contradicts a sense of proportionality and smacks of
categorical uniformity. A sentencing practice that resultsin
every juvenile’s sentence with a maximum term of life,
regardless of the minimum term, does not reflect
individualized sentencing. Placing the decision with the
Parole Board, with its limited resources and lack of
sentencing expertise, is not a substitute for a judicially
imposed sentence. . . . If the sentencing court finds that the
defendant is not corruptible and not incorrigible, it must
impose a maximum sentence less than life to reflect that

8



finding. . .. No one can doubt that there are defendants who
should be released immediately after a weighing of all the
factors. There are those whose rehabilitation will be beyond
question. . . [These individuals], some now graying adults,
should not be required to suffer delay and another
proceeding before gaining the freedom they already deserve
had the sentencing judge conducted a thorough sentencing
hearing applying the principles prescribed by Miller and
Montgomery.

Songster, 201 F.Supp.3d at 642.

This Court in Commonwealth v. Machicote, A.3d (Pa., April 26, 2019)

emphasized yet again the constitutional mandate for individualized sentencing in

juvenile lifer resentencing cases.
As iterated throughout this opinion, one of the hallmarks of
the line of United States Supreme Court cases pertaining to
juvenile sentencing, is the notion that conviction for a
specific crime does not warrant the same sentence in all
circumstances. The individualized sentence based upon the
criteria developed in Miller must be considered in each case.
Commonwealth v. Machicote, slip opinion at 15-16.
In Machicote this Court remanded for resentencing because the resentencing
judge did not explicitly consider the Miller factors in imposing sentence though the

imposed sentence was not one of life without parole. Similarly here, the resentencing

judge never considered and applied the Miller factors to the maximum portion of the

imposed sentence because it was a mandatory term of lifetime parole.

In Pennsylvania an individual is not entitled to release on parole. Rather, parole



eligibility is a procedure through which an individual can be granted release in
exchange for continued supervision on the outside. A mandatory life maximum
sentence invariably provides the Parole Board with the ability to effectively impose
a life without parole sentence by the denial of parole. A court, though, would not be
capable of forcing the Parole Board to release an individual even if the individual has
demonstrated consistent rehabilitation. Rather, imposing a mandatory life maximum
sentence “reflects an abdication of judicial responsibility” by “[plassing off the

ultimate decision to the Parole Board in every case.” Songster v. Beard, 201

F.Supp.3d 639, 642 (E.D. Pa. 2016). Thus, “[L]ife without parole remains a
possibility regardless of the individual’s peculiar situation.” /d.

Even if an individual is granted parole, though, he is still subjected to extensive
monitoring that may not be warranted. Such restrictions include the inability to travel
outside of their home county without permission, a curfew that impedes complete
reentry, and the risk of serving time for minor or technical parole violations that
would not otherwise demand incarceration.

A maximum sentence of life assumes that the individual will never be fully
rehabilitated despite the overwhelming likelihood that as children become adults they
will naturally rehabilitate themselves and desist from further criminal conduct. A
lifetime of parole does iittle to promote rehabilitation and instead risks trapping
.individuals in minor violations that are not indicative of future crime, but rather more

10



indicative of technical challenges in state supervision. Since the vast majority of
individuals can and will be rehabilitated, subjecting all of them to a lifetime of parole
makes a judgment contrary to that reality and contrary to the constitution. Mr. Ligon
should be able to present to a resentencing judge that there would be no purpose in
keeping an octogenarian on parole for the rest of his life, particularly as that judge
would have records of how he had conducted himself during the previous sixty-six

(66) years of incarceration.
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CONCLUSION
For the reasons stated above, Joseph Ligon requests that this Honorable Court
grant review of his mandatory sentencing of lifetime parole, find that it violated the

requirement of individualized sentence, and remand for a new sentencing hearing.

Respectfully submitted,

/S/
Bradley S. Bridge, Esq.
PA Attorney ID No. 39678
Defender Association of Philadelphia
1441 Sansom Street
Philadelphia, PA 19102

Marsha L. Levick, Esq.
Director/Chief Counsel

PA Attorney ID No. 22535
Juvenile Law Center

1315 Walnut Street, 4™ floor
Philadelphia, PA 19107
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COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

JOSEPH F. LIGON

Appellant : No. 1845 EDA 2017

Appeal from the Judgment of Sentence May 17, 2017
In the Court of Common Pleas of Philadelphia County Criminal Division at
No(s): CP-51-CR-0311332-1953,
CP-51-CR-0311352-1953

BEFORE: BOWES, J., STABILE, J., and McLAUGHLIN, J.
OPINION BY BOWES, J.: FILED MARCH 28, 2019

Joseph F. Ligon appeals from the May 17, 2017 judgment of sentence
of two concurrent terms of thirty-five years to life imprisonment that were
imposed after he was resentenced on two 1953 convictions for first-degree
murder.! We affirm.

The convictions arose out of events that occurred on February 20, 1953,
when Appellant was 15 years old. Appellant and four others imbibed wine
and, over the course of approximately two hours, proceeded to rob and stab
eight people, killing Jackson Hamm and Charles Pitts. When Appellant was
arrested that night, he was carrying a knife sheath on his person. A knife was

recovered from the patrol car where Appellant had been sitting. Two of

! This Court does not quash the present appeal, despite Appellant’s failure to
file separate notices at each docket number, as this appeal was filed prior to
the decision in Commonwealth v. Walker, 185 A.3d 969, 971 (Pa. 2018),
which applies prospectively.
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Appellant’s co-defendants gave statements naming Appellant as the actor who
stabbed all of the victims.

Appellant pled guilty to two counts of first-degree murder, and on
December 18, 1953, the court imposed two concurrent mandatory terms of
life imprisonment without the possibility of parole ("LWOP"). After the United
States Supreme Court’s decisions in Miller v. Alabama, 567 U.S. 460 (2012)
and Montgomery v. Louisiana, __U.S. __,136S. Ct. 718 (2016), Appellant
received a resentencing hearing wherein he was ordered to serve two
concurrent sentences of thirty-five years to life imprisonment. At the time of
the resentencing, Appellant was eighty years old, having served over sixty-
four years in prison. Credit for time served rendered Appellant immediately
eligible for parole. Appellant filed post-sentence motions which were denied.
He filed a timely notice of appeal and complied with the sentencing court’s
order directing him to file a concise statement of errors complained of on
appeal pursuant to Pa.R.A.P. 1925(b). The resentencing court filed its opinion,
and the matter is ripe for our review.

Appellant raises the following issue on appeal: “Is it unconstituﬁonal to
impose a mandatory lifetime parole tail on all juvenile lifers being
resentenced?” Appellant’s brief at 3. When reviewing challenges to the
legality of a sentence, our standard of review is de novo and our scope of
review is plenary. Commonwealth v. Brown, 159 A.3d 531, 532 (Pa.Super.

2017) (citation omitted).
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Appellant argues that the trial court’s imposition of a mandatory life
maximum sentence violates the Miller and Montgomery holdings, which
invalidated the sentencing scheme that existed for juveniles convicted of first-
degree murder prior to June 25, 2012, and require individualized sentences
for juveniles. The Commonwealth agrees.

We first address Appellant’s argument that Miller and Montgomery
invalidated the applicable sentencing statutes, making his mandatory
maximum sentence of life imprisonment illegal. At the time of Appellant’s
conviction, the then-applicable sentencing statute required that a person
convicted of first degree murder receive a sentence of LWOP or the death
penalty.2 In Miller, the United States Supreme Court found that the
imposition of a mandatory LWOP sentence, imposed upon a juvenile without
consideration of the defendant’s age and “the attendant characteristics of
youth,” violated the Eighth Amendment to the United States Constitution. The
Supreme Court later declared Miller to be retroactive, requiring states to
extend parole eligibility to juvenile offenders who committed their crimes pre-

Miller. Montgomery, supra at 736.

2 Appellant was originally sentenced under 18 P.S. § 4701, which was repealed
and replaced by 18 Pa.C.S. § 1102 in 1972, after § 4701 was found to be
unconstitutional on grounds unrelated to Appellant’s conviction.
Commonwealth v. Bradley, 295 A.2d 842 (Pa. 1972) (citing Furman v,
Georgia, 408 U.S. 238 (1972)). Section 1102(a) required that a person
convicted of first-degree murder receive a sentence of life or death. The
parole code provided that a person sentenced to a term of life was not eligible
for parole. 61 Pa.C.S. § 6137(a)(1).

-3 -



}-A27004-18

The Pennsylvania Supreme Court interpreted Miller and found that,
pursuant to Commonwealth v. Batts, 66 A.3d 286, 297 (Pa, 2013) (Batts
I), once a sentencing court evaluates the criteria identified in Miller and
determines a LWOP sentence is inappropriate, it must impose a “mandatory
maximum sentence of life imprisonment as required by Section 1102(a),
accompanied by a minimum sentence determined by the common pleas court
upon resentencing.” Our Supreme Court explained that § 1102 was stilt valid,
since the unconstitutional part of Pennsylvania’s sentencing scheme, the lack
of parole eligibility pursuant to § 6137(a)(1), was severable. The Batts I

court reasoned,

Miller neither barred imposition of a [LWOP] sentence on a
juvenile categorically nor indicated that a life sentence with the
possibility of parole could never be mandatorily imposed on a
juvenile. Rather, Miller requires only that there be judicial
consideration of the appropriate age-related factors set forth in
that decision prior to the imposition of a sentence of [LWOP] on a
juvenile,

Batts I, supra at 295-96.

The interplay between § 1102(a) and § 6137(a)(1) was further
examined by our Court in Commonwealth v. Sesky, 170 A.3d 1105
(Pa.Super. 2017). In Sesky, the defendant, like Appellant, was convicted of
first-degree murder prior to June 25, 2012. However, Sesky was resentenced,
after Montgomery, to thirteen to twenty-six years of imprisonment, instead
of the mandatory maximum lifetime tail which Appellant received. The

Commonwealth appealed, challenging the term-of-years tail, and argued that
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the court should have imposed a mandatory maximum life sentence pursuant
to § 1102(a)(1). Sesky, like Appellant, argued that Miller invalidated the
entire sentencing scheme, so that the trial court was not required to impose
any minimum or maximum term of imprisonment. Our Court agreed with the
Commonwealth and vacated the judgment of sentence, and remanded for
imposition of a sentence which included a mandatory maximum term of life
imprisonment.

In reaching its conclusion, our Court relied on our Supreme Court's
holding in Commonwealth v. Batts, 163 A.3d 410 (Pa. 2017) (Batts II),
wherein the Court reaffirmed its Batts I holding, and again stated that the
trial court must resentence defendants to either LWOP or a maximum term of
life imprisonment as required by § 1102(a). Seskey, supra at 1109. In
doing so, our Court reiterated Batts II's interpretation of the interplay

between § 1102(a) and § 6137(a)(1):

Despite the passage of four years since we issued our decision in
Batts I, the General Assembly has not passed a statute
addressing the sentencing of juveniles convicted of first-degree
murder pre-Miller3l, nor has it amended the pertinent provisions
that were severed in Batts I. As we have previously stated, the
General Assembly is quite able to address what it believes is a
judicial misinterpretation of a statute, and its failure to do so in

3 The legislature eventually responded to Miller by enacting 18 Pa.C.S.
§ 1102.1, which provides that individuals between the ages of fifteen and
seventeen convicted of first-degree murder must be sentenced to a maximum
of life imprisonment and a minimum term set anywhere from thirty-five years
to life. However, this statute only applies to those individuals sentenced after
June 24, 2012.
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the years following the Batts I decision gives rise to the

presumption that the General Assembly is in agreement with our

interpretation.
Seskey, supra at 1109, (citing Batts II, supra at 445) (internal quotation
marks, citations, and footnote omitted).

Based on a review of the above-precedent and statutory authority, it is
clear that Appellant’s argument that “there is no relevant statute or appeliate
case law requiring the imposition of a lifetime parole tail,” is incorrect.
Appellant’s brief at 10. Under Batts II and Seskey, the resentencing court
was statutorily required to sentence Appeliant to a maximum term of life
imprisonment.

Appellant’s second argument is that the imposition of a mandatory life
tail is incompatible with Miller’s individualized sentencing requirement
because the parole board could choose to deny a rehabilitated inmate parole
indefinitely. Appellant relies on Songster v. Beard, 201 F.Supp.3d 639
(E.D.Pa. 2016), to support his position that placing the authority to determine
an individual’s eligibility for release in the State Parole Board would be an
abdication of the judicial responsibility of individualized sentencing mandated
by Miller.

Importantly, the Songster decision has no precedential value in
Pennsylvania. Commonwealth v. Lambert, 765 A.2d 306, 354-55 (Pa.
2000). Moreover, our Court has previously considered the argument that

Appellant makes with Songster and found it to be “unavailing,” as it does not

-6 -
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address Graham v. Florida, 560 U.S. 48, 75 (2010), a case which held that
parole boards may make the ultimate determination whether an individual has
demonstrated the requisite maturity and rehabilitation to deserve release.
See Commonwealth v. Olds, 192 A.3d 1188, 1197 n.18 (Pa.Super. 2018).
This lapse is especially concerning, as Appellant cites to Graham multiple
times in his brief in support of his arguments, yet completely fails to address
that his position is contrary to Graham’s ultimate holding.

Further, Appellant’s intimation that the Pennsylvania Board of Parole
cannot be trusted to do its job in a fair and equitable fashion is without support
in either Miller or Montgomery. The Miller Court did not call into question
the ability of state parole boards to make the decision as to whether a juvenile
murderer should be paroled and did not equate a sentence of LWOP with one
for life with the possibility of parole. Montgomery, supra at 736. In fact, it
did the opposite, merely requiring the states to make the relevant inmates
parole eligible, thereby insuring that those prisoners who have shown the
ability to reform will receive a meaningful opportunity for release. It did not
hold that life sentences with parole eligibility are unconstitutional, or that
juvenile murderers must be released at some point regardliess of their fitness
to rejoin society. Thus, a sentence with a term of years minimum and a
maximum sentence of life does not violate Miller’s individualized sentencing
requirement, because it properly leaves the ultimate decision of when a

defendant will be released to the parole board.

-7 -
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Appellant also fails to account for the fact that, if we adopt his argument,
and allow him and others similarly-situated to receive a term-of-years
maximum sentence, such a holding would lead to impermissibly disparate
results. Section 1102.1 provides a clear expression of legislative intent as to
juveniles that are convicted of first-degree murder post-Miller. Although, the
statute itself does not apply to Appellant based upon the date of his conviction,
it does apply to all similarly-situated defendants who were sentenced after its
enactment. Mindful of the difference in treatment accorded to those subject
to non-final judgments of sentence for murder as of Miller’s issuance, and
the enactment of § 1102.1, our Supreme Court has ordered trial courts to
resentence juveniles to a maximum term of life imprisonment. Batts II,
supra. We are bound to follow its mandate.

Appellant has received two concurrent sentences of thirty-five years to
life, which rendered him immediately eligible for parole due to his sixty-four
years of time credit. He has received the full benefit of Miller and its progeny.

Judgment of sentence affirmed.

Judgment Entered.

Joseph D. Seletyn, Est
Prothonotary

Date: 3/28/19
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FILED

IN THE COURT OF COMMON PLEAS UL 112017
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA .
Office of Judicial Recerds

COMMONWEALTH OF PENNSYLVANIA : CP-51-CR-0311332-1953
. CP-51-CR-0311352-1953

Y.
JOSEPH LIGON
QPINION
McDermott, J. July 11,2017
Procedural History

On February 20, 1953, the Defendant, Joseph Ligon, age fifteen, was arrested and
charged with Murder and related‘oﬁenscs. That same year, the Defendant was convicied of two
counts of First-Degree Murder, in which he' received coneurrent life imprisonment terms withott
the possibility of parole,

In 2016, a three-judge en banc panel was established to decide all questions of law
concerning the resentencing of juvesiles previously sentenced to life without parole.) On
October 28, 2016, the en banc panel was presented with fifteen questions of law, in which
Joseph Ligon was a named defendant. On April 13, 2017, the en banc panel i‘ssued its opinion
addressing each question of law.?

On May 5, 2017, this Court received multiple pro se letters from the Defendant

containing several ambiguous requests, including a request 1o continue his resentencing. Just

110 2016, the First Judicial District of Pennsylvania, Court of Cornmon Pleas, adopted “General Court Regulation
No. 1 of 2016.” The Regulation established procedures far juvenile lifers previously sentenced to life without parole
10 have an opportunity to show that their crimes did not reflect frreparable corruption and that they should be
cansidered for release on parole, For further discussion on what pecessitated the regulation, see Miller v, Alabama,
132 8.Ct. 2455 (2012) and Montgomery v. Lowisiana, 136 8. Ct. 718 (2016},

2 The en banc panel’s opinion is attached as “Exhibit A.”
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* prior to this Court receiving these lefters, defense counsel also indicated fo this Court that he
wished to continue the resentencing while he appealed the en banc panel’s decision. On May 8,
2017, this Court held a status hearing to address the Defendant’s letters and any continuance
requests. On that date, after a lengthy on-the-record conversation with the Defendant, this Court
denied fhe confinuance request and explained to the Defendent that his resentencing wouid
proceed as scheduled.

On May 10,2017, the Defendant Fied & “Motion for this Court to Certify Six Questions
[of Law] for Interfocutory Appeal.” On May 12, 2017, the Commonwealth filed a response, On
May 15,2017, the Defendant filed with the Superior Court an “Emergency Application for Stay
of Sentencing Currently Set for May 17, 2017 so that [Superior] Court May Consider a Petition
for Interlocutary Appeal Filed May 15, 2017 On May 16, 2017, the en banc panel denied the
Defendant’s Motion to Certify Six Questions of Law for Interlocutory Appeal. On the same
date, the Superior Court dended his Fmergency Application to stay his sentencing.

On May 17, 2017, this Court vacated the Defendant’s life sentences, and resentenced him
1o concurtent terms of thirty-five years to life for TFirst-Degree Murder, with credit for time
served, and eligibility for parole. On May 29, 2017, the Defendant filed a Motion for
Modification of Sentence, which this Court denied on June 2, 2017.

On Tune 5, 2017, the Defendant filed a Notice of Appeal. On June 22,2017, the
Defendant filed a timely Rule 1925(b) Statement of Matiers Complained on Appeal.
Discnssién

The Defendant raises two issues on appeal: that this Court illegally resentenced the

Defendant 1o a maximurm term of lifetime parole; and that the Defendant’s sentence was illegal
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as there was no other lawful sentence to receive other than a sentence for third-degree murder,
which garries a maxrmum sentence of twenty to forty years.

These issued are without merit as they have been thoroughly resolved in Commorwealth
v. Batts, — A3d - 2017 WL 2735411 (June 26, 2017). Tn Batts, the Court found that for
juveniles convicted;? prior to Miller, a court may resentence affected defendants to a minimum
term-of-years sentefnce and & mexireum sentence of life in prison, exposing defendants to parcle
eligibility upon the iexpiration .of thetr minimurn sentences. Id ; see also 61 Pa.C.8. § 6137(a)(3).
In the same opinioﬁ, the Supreme Court also conclusively found “no support for the proposition
that juveniles coﬂvicted of first-degree murder pre-Miller [v. Alabama] should be sentenced as
though they were convicted of third-degree murder.” See Batis, supra.®

Because these issues have been fully resolved by our Supreme Court, the Defendant’s

judgment of ‘sentence should be affirmed.

BY THE COURT,

@ﬂm@?@w&/

Barbara A. McDermott, J

% For further discussion on these isgues, see “Bxchibit A.”
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Commonwealth v. Joseph Ligon
CP-51-CR-0311332-1953
CP-51-CR-0311352-1953

PROOF OF SERVICE

[ hereby certify that I am this day serving the foregoing filing upon the person(s), and in the manner
indicated below, which service satisfies the requirements of Pa. R. Crim. P. 114:

Philadelphia District Attorney's Office
Three South Penn Square

_ Philadelphia, PA 19107
Attn: Chesley Lightsey, Esq.

Type of Service: DA’s Courthouse Assigned Box

Diefender Association of Philadelphia
1441 Sansom Street
Philadelphia, PA 19102

_Attn; Bradley Brdge, Esq.

Type of Service: First-Class Mail

Joseph Ligon

AT4126

SCI Graterford

P.O, Box 244

Graterford, PA 19426-0246

Type of Service: Certified Mail

Dated: Jaly 11,2017

R L

YT e o e et

PR EIL



Exhibit A

B

LB [ e

T R PR N AT S PR EE

e f



IN THE COURT OF COMMON PLEAS OF PHILADEL?HiA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA  :  CRIMINAL DIVISION
VS,

JOSEPH LIGON . CP-51-CR-0311332-1953
FLED ¢ CP-51-CR-0311352-1953
KEMPIS SONGSTER APR18201 . CP51-CR-1102961-1987
KEVIN VAN CLIFF . op émmuﬁungs: CP-51-CR-0207921-1973
THEODORE BURNS . CP-51-CR-1229872-1991
SHARVONNE ROBBINS . CPp-51-CR-0400013-1992
- TAMIKA BELL . CP-51-CR-1003691-1995
ALPHONSO LEAPHART , . CP.51-CR-0634051-1981

FILED

En Bane Panel Decision APR13 el
‘ PORA UM

1. Procedural History ce G!‘HW Listings

On June 25, 2012, the United States Supreme Court issued its landmark decision in
le:’er V. Alabama, in whick it held that “the Eighth Amendment forbids a sentencing scheme
that mandates life in prison without possibility of parole for juvenile offenders.” 132 8. Ct. 2455,
2469 (2012) (internal citation omitted). Though the Court did not preclude a sentencing court
from senfencing a juvenile to life without parole, the Court did rec;uire the sentencing court to
“take info account how chﬁdrcn are dxfferent, and how those differences counsel against
irrevocably sentencing them to 2 lifetime in prison.” Id. at 2465, However, the Court did not

address the question of whether the holding in Miller would apply retroactively to inimates who

(P-54-CR-0311382-1953 Comm v Lipon, Joseph ¥
£n Bans Pane} Datisica
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had committed murder as juveniles and were already serving life sentences without the
possibility of parole, In response, on October 25, 2012, the Governor of this Commonwealth
signed into law a new sentencing scheme, 18 Pa.C.S.A. § 1102.1¢2)(2), for persons under 18
years of age, convicted of murder. Specificdlly, the statute provided:

[A] juvenile offender under the age of fifteen years at the time of the
offense may receive “a term of life imprisonment without parole, or
a term of imprisonment, the minirmum of which shall be at least 25
years fo life.” An offender at least fifteen but under the age of
eighteen years, may receive, “a term of life imprisonment without
parole, Or a term of imprisonment, the minimum of which shall be
at least 35 years to life. The statute then lists multiple individualized
factors that the court should consider in meking its determination,
including, but not limited to:the nature and circumstances of the
offense; the defendant's age, mental capacity, maturity, culpability,
and degres of criminal sophistication; and the success or failure of
any prior rehabilitative attempts.

Commonwealth v. Batts, 66 A.3d 286, 300 (Pa. 2013) (M. Baer, concurring) (citations omitted)
(Batts I). In addition, the legislatore stated that the new semtencing scheme applied only to
juveniles convicted of murder on and after the date Miller was issued (June 25, 2012), Id
Subsequéntly, on Jamaary 25, 2016, the Supreme Court decided Montgomery v.

Louisiana, 136 8. Ct. 718 (2016). The Court held that Miller snnounced a substemtive rule of
constitutional law and, therefore, applies retroactively to juvenile offenders already serving
mandatory life without parole sentences. Jd. The Court ruled that such offenders “must be given
the opportunity to show their crime did not reflect irreparable corruption; and if it did not, their
hope for some years of life outside prison walls must be restored.” Id. at 736, The Court aiso
stated;

Giving Miller retroactive effect, moreover, does not require States

to relitigate sentences, let alone convictions, in every case where a

juvenile offender received mandatory life without parole. A State

may remedy a Miller violation by permitting juvenile homicide
offenders to be considered for parole, rather than by resentencing
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them. Allowing those offenders to be considered for parole enfures
that juveniles whose crimes reflected only transient immaturity—
and who have since matured—will not be forced to serve a
disproportionate sentence in violaticn of the Eighth Amendment.
Montgomery v. Louisiana, 136 8. Ct. at 736, as revised (Jan. 27, 2016) (internal citations
omitted).
The Court of Common Pleas of Philadelphia adopted General Court Regulation No. 1
(“GCR No. 1) of 2016, which established the procedure to be used to provide Juvenile Lifers
Sentenced Without the Possibility of Parole (“JLSWOP”) the opportunity to show that their
ciimes did not reflect irreparable corruption and that they should be considered for release on
parole. The regulation noted: -
Moreover, in light of the fact that cases eligible for this [JLWSOF]
Program span decades and involved numerous trial judges who have
retired, have been reassigned, and are otherwise unavailable,
extracrdinary circumstances exist which, in accordance with Pa. R.
Crim. P. 700 (A), justify the assignment of these cases as provided
herein, to enable the Coust to efficiently and expeditiously dispose
of these cases.
GCR No. 1. In addition, the regulation established an en banc three judge panel (“the panel”’) of
Comman Pleas Judges to hear and decide all JLSWOP questions of law, “Decisions rendered by
the en banc panel shall be binding on al] triat courts of the First Judictal District and as such shall
be considered the law of the case.” /d.
On October 28, 20186, the following Questions of Law were fited by the above-named
Defendants:’
1. Whether it is unconstititional to ever impose 2 meximum sentence of life imprisonment
for an offensé committed by & person who was under 18 years of age at the time of the
offense or whether such a maximum sentence of life may be imposed mandatorily, under

Graham v. Florida, Miller v. Alabama, Montgomery v. Louisiana, Commonwealth v.
Batts, and Songster v. Beard,

{ Defendants Kevin Van Cliff and Alphonso Leaphart have heen resentenced and are no longer participants in this
matter. :

3
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9 Whether this court may constitutionally impase any sentence other than a sentence for
third-degree murder, which is the only statutorily lawful sentence in Pennsylvaniaina
case of first-degree murder committed by a person under 18 years of age or, for such
persons convicted of second-degree rurder, a sentence for third-degree murder or for the
felony associated with the second-degree murder conviction following Miller.

3. Whether since 18 Pa. C.S.A. § 1102.1 explicitly does not apply retroactively to those
convicted on or before June 24, 2012, the court may use §1102.1 asa guide for re-
sentencing or whether instead each defendant must be afforded an individualized
sentencing hearing with the judge having complete discretion to set 2 minimem sentence.

4. Whether there is a presuraption against reimposition of a life without parole sentence at
resentencing under Miller v, Alabama and Montgomery v, Louisiand, establishing that
such sentences should be rare and umcommon, and further whether these cases also
establish a presumption of immaturity and reduced culpability.

5. Whether the Commonwealth must establish beyond a reasonable doubt that the
defendant’s crime reflects permanent incorrigibility, irreparable corruption or
irretrievable depravity before such.defendant may receive a sentence of Jife without
parole. '

6. Whether the defendant has a right to have & jury deterrmine if he or she is permanently
incorrigible, irrepardbly corrupt or frretrievably depraved prior to the imposition of a
sentence of life without parole.

7. Whether expert testimony is required to establish that the defendant’s crime reflects
permanent incorrigibility, irreparable corruption or irretrievable depravity.

8. Whether PaR.Crim P. Rule 573 governs the disclosnre of any expert testimony.

9. Whether, in accordance with Grahan, Miller, and Morzgomery, affording defendanis a
“meaningful opportunity” for release if 1ife is not imposed means release before
defendant reaches, or is approaching, his/her life expectancy, and whether defacto Tife
sentences are constitutionally barred.

10. Whether there are constitutional lmits on victim impact testimony.

11, Whether the Court must-provide funds to the defendant for a mitigator sufficiently before
the time of sentencing so that counsel can adequately and effectively prepare his or her
client at sentencing,

12. Whether the Court must provide funds to the defendant for expert witnesses to assist the
defense sufficiently before the time of sentencing so that counsel can adequately and -
effectively prepare his or her client at senfencing,

13. Whether, if the Commonwealth is seeking imposition of life without parole, the
Commonwealth must provide notice of such fntent at the conclusion of the ILSWOP
status hearing at which the date for resentencing is set, and whether such notice must set
farth the specific basis for concluding that the defendant is permanently incorrigible,
irreparably cotrupt or jrreirievably depraved.

14. Whether the parties must disclose thirty days prior o the resentencing hearing any
evidence or witnesses the parties intend to introduce at sentencing, and whether, in the
event of any challenge to the adrmissibility of such evidence, ajudge other than the
sentencing judpe shall be assigned to rule on the challenge.

15, Whether Dawson v, Delaware 503 U.8. 159, 112 §.Ct 1093 (1992), governs the
admissibility at the resentencing hearing of any evidence of gang membership.

g
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On November 28, 2016, the Commonwealth submitted its Questions of Law in which it
raised the following question:
|. The Commonwealth cancedes and stipulates for purposes of
resentencing that the instant defendants are not “permanently
incorrigible, irreparably corrupt or irretrievably depraved.” The
issue is whether each defendant has standing to litigate defense
issues 1, 4, 5,6,7, 9 and 13.
Defendants and the Corimonwealth subinitted Briefs in Support of their Questions of

Law on January 6, 2017, and Reply Briefs on February 10,2017, Oral arguments were :

RO AR L e £ e 1A e B

scheduled and held March 6; 2017, This panel’s decision followed. Before addressing the
instant Qlilestions of Law, this panel first notes that it was created specifically: (1) to consider
questions of law that may apply to a substantial number of juvenile lifer cases pending before the
coutt: (2) fo the extent possible, the court will provide guidence to the bar of the First Judicial

_ District’s (FID) interpretation of current applicable; law and controlling precedent; and (3) to
enable judges of the FID to render consistent decisions on questions of law that may apply toa
substantial number of juvenile lifer cases pending before the coust.

Therefore, notwithstanding the Commonwealth’s argument that the Defendants lack
standing to litigate questions 1, 4, 5, 6,7, 9 and 13, this Court will address those questions that
may apply to a substantial number of juvenile lifer cases pending before the court and may also
provide guidance to the bar, However, we recognize that some of the questions raised by thess
Defendants will need to be reéolved on a case-by-case basis. Accordingly, this panel decides
that the positions advanced by the Defendants in Questions 1 throtgh 12, and 14 through 15 are -
without merit; and agrees that the Defendants’ Question 13 has merit, for the reasons set forth

belaw,




IL Discussion
1. Whether it is unconstitational to ever impose a maximum sentence of life-
imprisonment for an offense committed by a person who was under 18 years of age

at the time of the offense or whether such a maximam sentence of life may be

fmiposed mandatorily, under Graham v. Florida? Mitler v. Alobama,’ Montgomery

v Louisiang,! Commonwedlth v. Batts,® aid Songster v. Beard.

The panel notes that Defendants’ Brief states this question differently than in the original
Questions of Law. (See Defendants’ Brief at 3 “Imposition of a maximum sentence of life
imprisonment for an offense committed by a person who was under 18 years of age at the time of
the offense is nnconstitutional under Grakam (2010), Miller (2012), Montgomery (2016), Batts
(2013), Garnett v. Wetzel (2016), Songster v. Beard, (2016)”),7 This panel does not find that this
was the holding of the aforementioned cases.

In addition, the Commonwealth asserts that because it is not seeking life withc.;ut
possibility of parole for the above-named defendants and has stipulated that the defendants are
not “permanently incorrigible, irreparably corrupt, or irretrievably depraved,” the Defendants
lack standing, As previously stated, the panel’s purpose is to consider questions of law that may
apply to a substantial number of juvenile lifer cases pending before the court. To the extent that
the instant Defendants lack standing to raise this question of law, its resolution may possibly
apply to a substantial number of juvenile lifer cases pending befors the court, There are more

than 300 juvenile lifer cases pending in Philadelphia. Therefore, awaiting the Commonwealth’s

decision as to whether to seek life without of parole is not areason to delay answering this

2560 U.8. 48 2011},

3567 U.8. 460 (2012).

4 136 8.Ct. 718 (2016).

$ 66 A.3d 286 (Pa. 2013).

¢35 F.Supp.3d 657 (2016}

? Songster v. Beard is not controliing precedent for this Court. However, that court also did not hold that the
imposition of & maximum sentence lifs imprisonment for an offense committed by 2 person who was under 18 yeats
of age at the time of the crime.was unconstitutional,
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quﬁ;;stion. This question will be of interest in all cases where the Commonwealth chooses to
pursue life without parole. For that reason, it is necessary and appropriate for the panel to
answer this question,

Defendants assert that it is unconstitutional to impose a sentence of life imprisonment for
an offense commitied by a person who was under age 18 at the time of the offense. In support of
tt;cir position the Defendants ¢ite the following: “Pennsylvania Supreme Court specifically held
that Miller’s requirement of proportionality applied to both thc'nﬁni_mum and maximum

semtences.” Defendants’ Brief at 3. The Defendants go on to quote Batfs where it states “We

recognize, as a policy matter that Miller's rationale—emphasizing characteristics attending )

ce B ] PR st e MO e

youth—militates in favor of individualized sentencing for those under the age of eighteen both in
terms of minimum and maximum sentences,” 66 A.3d at 296. However, this was not the
holding of Baits I The next sentences in the paragraph, which the Defendants neglected to
include, are dispositive.

In terms of the actual constitutional command, however, Miller's
binding holding is specifically couched more marrowly. ("We ...
hoid that the Eighth Amendment forbids a sentencing scheme that
mandates life in prisen without possibility of parole for juvenile
offenders.””) (emphasis added). The High Court thus left unanswered
the question of whether a life sentence with the possibility of parole
offends the evolving standards it is discerning.

Significantly, in the arena of evolving federal constitutional
standards, we have expressed a reluctance io “go further than what
is affirmatively commanded by the High Court” without “a common
law history or a policy directive from our Legislature.” ... Moreover,
barring application of the entire statutory scheme as applied to
juveniles convicted of first-degree murder, based solely on the
policy discussion in Miller (short of its affirmative holding), would
contradict the “strong presimption that legislative enactments do
not violate the. constitution.” (presumption that the General
Assembly docs not intend to violate the federal or state constitutions
when it enacts legislation).




Id. (intemal citations omitted), The Court’s argument suggests a hesitation by the Pennsylvania
Supreme Court to go beyond the natrow holding of Miiler, i.¢., merely that the Eighth
Amendment forbids a sentencing scheme that mandates a sentence of life in prison without the
possibility of parole for juvenile offénders, Miller, 132 S.Ct. at 2469.

Further, the Court in Miller did not preclude the possibility that a juvenile could be
sentenced to a maximum sentence of life, “Our decision does not categoric ally bar a penalty for
a class of offenders or type of crime—as, for example, we did in Roper or Graham. Instead, it
mandates only that a sentence follow a certain proc;ess—consi_derin g an offender’s youth and
attendant characteristics before imposing a particular penalty. d a.t. 2471, This statement also
sndicates that the Court sees a distinction between juveniles punished under Miller and juveniles
punisted under Roper or Grahan; and does not bar a possible life sentence, It merely requires
that the sentence follow .a process that now considers the offender’s youth “before imposing a
particular penalty, " Id; see also Mérz’rgomery, 136 S.Ct. at 743 (The Court states “{t]hose
prisoners who have shown an inability to reform will confinue to serve life sentences™), Thus,
the Pennsylvania and U.S. Supreme Courts refrained from precluding states from sentencing
juvenile offenders te life sentences when wartanted. However, sqch a sentence will be imposed
only in the rarest cases, As our Supreme Court has stated above, evolving standards may result
in 2 different resolution in the future, but that is not the law as it stands today.

En Banc Answer: Graham, Miller, Montgomery, and Batis I, do not hold that it is
uriconstitutional to ever impose a maximum sentence of life impﬁsonm5nt fbr an offense
committed by a person under 18 at the time of the offense, nor that such a maximum sentence of

life may pot be imposed mandatorily.
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2. Whether this Court may consttutionally impose any sentence other than z sentence
for third-degree murder, which is the only statutorily lawful sentemre in
Pennsylvania in a case of first-depree murder committed by a person 18§, for such
persons convicted of secorid-degree murder, a sentence for third-degree mrarder or
for the felony associated with the second-degree murder comviction following

Mitler.

We note that the Supreme Court’s intention in Montgomery was not to disturb the finality
of state convictions. See Montgomery 136 S.Ct. at 736 (“Extending parole eligibility to juvenile
offenders does not impose an onerous burden on .the States, nor does it disturb the finality of
state convictions™). The Defendants’ convictions for first and second-degree murder are final
and resentencing does not require litigation of their convictions.

Defendants assert: (1) that Miller invalidated the only existing sentencing scheme in
Pennsylvania for juveniles convicted of first or second-degree murder prior to 2012, and (Z) that
applying severarice principles does not result in & valid legislatively enacted penalty for these
Defendants, except for the sentencing scheme for lesser included offenses. This issue was
addressed by the Pennsylvaniia Supreme Court in Batts I where the Appeliants argued:

Substantively, Appeliant asserts that the statutory scheme providing
for a mandatory sentence of life-without-parole upon conviction of
first-degree murder is unconstifutional in its entirety in light of
Miller. Hence, Appellant contends that this Cotrt should look to
other statutes existing at the time that the offense was committed in
order to determine the appropriate sentence that may be imposed
congistent with the Eighth Amendment. This existing constitutional
sentence, Appellant argues, should be based on the most severe
lesser included offense, namely, third-degree murder, with &
meximum term of forty years' imprisonment,

Batis, 66 A.3d at 204 (internal citations omitted). The Pennsylvania Supreme Court

rejected Appellant’s assertion that Miller invalidated Section 1102, The Court stated:
Appellant's argument that the entire statutory sentencing scheme for
first-degree murder has been rendered unconstitutional as applied to

juvenile offenders is not buttressed by either the language of the
relevant statutory provisions or the holding in Miller. Section 1102,
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which mandates the imposition of a life sentence upon conviction
for first-degree murder, see 18 PaC.S. § 1102(a), does not itself
contradict Miller; it is only when that mandate becomes a sentence
of life-without-parole as applied to a juvenile offender—which
occurs as a result of the interaction between Section 1 102, the Parole
Code, see 61 Pa.C.S. § 6137(=) (1), and the Juvenile Act, see 42
Pa.C.S. § 6302—that Miller's proscription squarely is triggered.
Miller neither batred imposition of a life-without-parale sentence on
a juvenile categorically nor indicated that a life sentence with the
possibility of parole conld never be mandatorily imposed on 2
juvenile, Rather, Miller requires only that there be judicial
consideration of the appropriate age-related factors set forth in that
decision prior to the imposition of a sentence of life imprisonment
without the possibility of parole on a juvenile.

. 296 Tn the instant brief, Defendants also contends that 5o the extent that part of
discussion in Batts I may appear to be confrary, fhat case has been overruied by Wolfe and
Hopkins.” Defendants’ Brief at 6, The Defendants cites Cominomwealth v. Wolfe ¥ and
Commonwealth v. Hapkins’® for the proposition that “when the statute at iseue is unconstitutional,
and if the unconsﬁmtionai portions cannot be severed in accordance with the Statutory
Construction Act, the Court canno create a substitute prow.;ision but must simply strike the
invalid law and leave it to the legislature to provide a replacement or 2 correction.” Defendants’

"Brief a;t 5, This panel disagrees with the proposition that the umconstitutional portions of the
relevant statute cannot be severed. According to Hopkins:

Generally speaking, “unless otherwise specified the individual
provisians of all statutes are presumptively severable.” Section
1925 provides that the provisions of a statute shall be severable, but
that this presumption is rebutted when either (1) the valid provisions
of the statute are So essentially and inseparably connected with the
void provisions that it canmot be presumed the legisiature would
have enacted the remaining valid provisions without the voided
ones; or (2) the rerhaining valid provisions standing alone are
-incomplete and incapable of being executed in accord with the intent
of the General Assembly.

® 140 A3d 651 (Ps. 2016).
9117 A3d 247 (Pa. 2015),

10
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Jd. at 257, (internal citations omitted) (emphasis added). Based on Miller and Montgomery, the
invalid portion of the original statute was the provision mandating a life sentence without the
possibility of parole. See 18 Pa.C.8.A. § 1102(a)(1) (providing “a person who has been
convicted of a murder of the first-degree ... shall be sentenced to death or a term of life
impriéonmcnt [ 1), superseded, relative to juvenile offenders, by 18 Pa.C.8.A. § 1102.1; 61
Pa.C.S.A. § 6137(a)(1) (stating that the Board of Probation and Parole cannot release on parole
any inmate serving life imprisonment) as cited in Commonwealth v. Batts, 125 A3d 33,36 (Pa.
Super. 2015) (Batts ). Such a provision would not be so essential or inseparably commected to
the valid provision of the statutc that it cannot be presumed the legislature would have enacted
the valid provisions without tﬁa voided onie. Evidence of this fact can be found in the current
version 18 Pa.C.S.A, § 1102.1, where the only legislative change was fo remove the “deathora
term of life imprisonment” and replaced it with 2 minimom and maximum sentence range.
‘Moreover, the remaining provisions standing alone are not incomplete nor are they incapable of
being execnted in accord with the intent of the legislature.

Wolfe and Hopkins can be distinguished from Ba&s I In Batty I, the Court held that the
tatute could bo severed, -Batts, 66 3.Ad at 295-96. To Wolfe and Hophins the Couct found the
ymconstitutional provisions could not be severed. In Wolfe, the Court held “Unconstitutional
terms of statute requiring imposition of ten-year minimum seatence for involuntary deviate
sexusl intereourse (IDST), which specifically stated that its provisions were not an element of the
crime and that factual matters were to be resolved by sentencing court by preponderance of
evidence, could not be severed from remainder of statute,” 140 A.3d at 661.

In Hopkins, the Court found that the proﬁsion of a statute requiring imposition of

mandatory minimum sentence if certain controlled substance crimes occurted within 1,000 feet

11
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of, inter alia, a school was wunconstitetional under Alleyne v. United States, 133 8.Ct. 2151
(2013), which beld that, under the Sixth Amendment, a jury must find beyond a reasonsble doubt
any facts that increhse a mandatory minimum sentence, and the General Assembly was clear that
the mandatory minimum sentencing provisions were not intended fo constitute an clcmeﬁt ofa
crime. U.8:C.A. Const.Amend, 6; [8 Pa,C.S.A. § 6317.

The statutes in the Wolfe and Hoplins were not severable, unlike in Barts I where the
Pennsylvania Supreme Court found 18 Pa.C.S.A. § 1102, is severable, Accordingly, this panel
finds, that the entire sentencing scheme has not been invalidated.

Fn Bane Answer: According to our Supreme Court in Basts T the unconstitutional
provision of the sentencing scheme can be severed, Therefore third-degree murder is not the
only statatorily lawful sentence in Pennsylvania for such persons under 18, convicted of first or
seoond-degree murder following AMiller.

3. Whether since 18 Pa. C.S.A. § 1102.1 explicitly does not apply retrouctively to those
convicted on or before June 24, 2012, the Court may use §1102.1 as a guide for re-
sentencing or ‘whether instead each defendant must be aiforded an individualized
sentf:ncing hearing with the judge having complete diseretion to sef a minimum
sentence.

We agree with the Defendants that 18 Pa. C.S.A. § 1102.1 is not binding on this court for
purposes of resentencing, However, that does not preciude our courts from using it as a guide
for resentencing, It should first be noted that the Defendants do not include any citations to
support the proposition that the Court may not use a valid statute as gnidance for resentencing.
The Defendants also cite Sengster v. Beard, 201 F.Supp.3d 63% (ED. Pa., 2016, appeal
dismissed (Oct. 26, 2016), and Garnett v, Wetzel, __ F.Supp3d__,2016 WL 4379244 at *1 (ED.
Pa., 2016), for the prdposi,ticn that “[i}f this Court rejects dsfaﬁdants’ argument that Third-

Degree Mueder is the appropriate lesser included offense for resentencing purposes, no statutory

12
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provisionis control resentencing. The Court would then be Jeft with no alternative other than to

B

impose a flat sentence of time served.” Defendants’ Brief at 8. This does not accurately reflect
the court’s statement in either case. Tn both cases, the court said “If parole is unavailable, the
resentencing court’s only option may be @ flat sentence imposed after conducting &

constitutionally mandated senfencing hearing.” Songster, 201 F.Supp.3d at 643; Garneft, 2016

O

WL 4379244 at *4 (emphasis added). The court went on to add, in both cases, “It is not our role
to inferpret Pennsylvania law in fhese circumstances. We do not attempt fo usurp the authority

of the state court to impose the sentence it desms appropriate o long as it acheres to the

constitutionally mandated requirements as set forth in Miller and Montgomery. " Songsler, 201

RTPPTIT P TR R,

e

F.Supp.3d st 643; Garnelt; 2016 WL 4379244 at *4.
Moreover, in his concnrring opinion in Batts I Justice Bacr noted:
1 write separately to note my belief that, for purposes of uniformity
in sentencing, it would-be appropriate for trial courts engaging in the

task of resentencing under this circumstance 1o seck guidance in
determining a defendant’s sentence and setting a minimum ferm

from the General Assembly’s fimely recent gnactment in response
to the U.S. Supreme Court’s decision in Miller.

Batts, 66 A.3d at 300 (M. Baer, concurring). In additicn; pursuant to 42 §6721(b)
“[tThe court shall also consider any guidelines for sentencing and resentencing adopted
by the Pennsylvania Commission on Sentencing.” 42 Pa.C.S.A. § 9721, This
suggests that the Iegislétufé intended for the sentencing judge to have broad access to
statutory guidance in reaching & decision on sentencing.

En Bane Answer: The fact that 18 Pa. CS.A. § 1102.] explicitly does not

apply retroactively to those convicted on or before June 24, 2012, does not preclude

1¥




the Court from using §1102.1 as a guide for re-sentencing as it considers the factors
set forth in Miller,

4. Whether there is a presumpfion against reimposition of 2 life without parole
sentence at resentencing under Miller v. Alabama and Monigomery v Louisiana,

establishing that such sentences should be rare and uacommon, and farther whether
these cases also establish a presumption of fmmaturity and reduced culpability.

Defendants point to specific language in Miller and Montgomery for the proposition that

fhose cases have created a presumption against a sentence of life without possibility of parole.
For example, Defendants’ brief states:

The Court declared in Miller that “given all we have sald in Roper,

Graham and [Miller] ebout children’s diminished culpability and

heightened capacity for change, we think appropriate occasions for

senfencing juveniles to this harshest possible penalty will be rare

and uncommon.” Miller, 132§, Ct at 2469 (emphasis

added)...Miller further noted that the “juvenile offender whose

crime reflects irreparable corruption” will be rare and tncommon.”

Miller, 132 S. Ct. at 2469 (quoting Roper, 543 U .S. at 573; Graham,

560 U.S. st 68,
Defendants’ Briefat 9. We agree that the Court in Miller and Monigomery anticipates thata
sentence of Life without parole will be “rare” and “uncommon.” However, the Court did not take
the additiorial step of creating & presumption against such a sentence. Therefore this Court does
not find such a presumption. T fact, in holding that “the Righth Amendment forbids a
sentencing scheme that mandates life in prison without possibility of parole for juvenile
offenders,” the Court explicitly stated that it d&id not intend to create a categorical bar onlife
without parole for juveniles. See Miller, 132 8.Ct. at 2469 (“Because that holding is sufficient to
decide these cases, we do not consider [petitioners] alternative argument that the Eighth

Amendment requires a categorical bar on life without parole for juveniles, or at least for those 14

and younger”).

14
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Accordingly, the panel rejects the Defendants’ claim thata presumption against 8
sentence of life withont parole for juvenile offendess was created by Miller and Montgomery. v
The Court’s holding that a sentence of life without parole will be rare and uncommon is
sufficient to underscore ifs reasoning without the need for a presurmption, Our decision is in
accord with our Supreme Court’s “reluctance to ‘go furtber than what is affirmatively
commanded by the High Court’ without ‘a common law history or a policy directive from our
Legislature,” as previously stated. Batts, 66 A3d at 296,

7n Bawe Answer: Miller and Montgomery do not create a presumption against 2 Life

LI T S PR L I

without parole-sentence. However, consistent with the holding in Miller, the sentence of life

sl ent

without parole will only be applied in the rarest, most uncommon, cases,

5, Whether the Commounwealth must establish beyend a reasonable doubt that the

defendant’s crime reflects permanent incerrigibility, irreparable corruption or

irretrievable depravity before such defendant may receive 2 sentence of fife without

parele.

The proceédings before the Court are sentencings, not trials, required as & result of the

U.8. Supreme Court’s decision in Montgomery. Neither Miller nor Montgomery required
prosecutors to prove beyond a reasonable doubt that the defendant’s crime reflects permanent
incorrlgibitity, irteparable corruption, or irretrielvabia depravity, The resentencing hearing is
intended fo afford the defendant an oppoMW to present evidence which “gives effect to
Miller's substantive holding that life without parole is an excessive sentence for children whose
crimes refiect transient immaturity.” Montgomery, 136 8.Ct. at 735, As further stated “prisonets
like Montgomery must be given the opporfunity to show their crime did not reflect izreparable

corruption; and, if it did not, their hope for some years of life outside prison walls must be

restored.™ Id, at 736-37.

13



Therefore, in those cases where the Commonwealth seeks life without parole, the
Commonwealth must present evidence to establish the defendant was so irretrievably depraved
that rehabilitation is impossible. See Jd. at 733 (“[Miller] recognized that a sentencer might
encounter the rare juvenile offender who exhibits such irrefrievable depravity that rehabilitation
is impossible and life without parole is justified. But in light of ‘children's diminished culpability
and heightened capacity for change,’ Miller made clear that ‘appropriate occasions for
sentencing juveniles o this harshest possible penalty will be uncommon’”}.

En Banc Ansvrer: At sentencing, there is no requirement that the Commonwealth
establish beyond a reasonable doubt that the defendant is permanently incorrigible, irreparably
corfupt or irretrievably depraved before receiving a sentence of life without parole. However, in
cases where the Commonwesalth seeks life without parole, the Commonwealth must establish
that the defendant is that “rare juvenile offender” as described in Miller and Montgomery above.

6. Whether the defendant has a right to have a jury determine if he or she is
peérmanently incorrigible, irreparably corrupt or irretrievably depraved prior to the
imposition of a senténce of life without parole,® |

Again, the Defendants do not cite any langnage in Miller or Montgomery that-. states that,
at a resentencing, a jury is rc—quired to determine if a defendant is permanently incorrigible,
‘u-rcparabiy corrapt, or irretrievably depraved prior to the imposition of a sentence of life without
parole. As previousiy stated, the Supreme Court’s intention was notto place an unnecessary
burden on States in correcting Eighth Amendment violations on juvenile lifers. See

Montgormery, 136 A.3d at 735 (“When a new substantive rule of constitutional taw is established,

the Court is careful to limit the scope of any attendant procedural requirement to avoid intreding

19 Ginoe this question could impact @ substantial number or juvenile lifer cases pending before the Court,
notwithstanding the Commonwealth’s claitn that the defendants’ lack standing to raise this question, this Court will
address this question of law. -
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more than necessary upon States’ sovereign administration of their criminal justice system);

Fordv. Wairwright, 477U.8. 399, 416-17 (1986) (*{W]e leave to the Statefs] the task of

developing appropriate ways to enforce the constitutional restriction upon [their] execution of
sentences™). Sentencing after a defendant’s conviction il Pennsylvania is the responsibility of
the judge not the jury. The same holds true for resentencing.

Defendants’ reliance on Appendi v. New Jersey, 530 U.S. 466 (2000) and Alleyne v.
United States, 133 §. Ct. 2151 (2013}, is not dispositive of this question. In Apprendi, the Court
heid “Jo]ther than the fact of a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a
reasonable doubt,” 530 U.S, at 490. There was no increasé in the statutory maximum for
juvenile lifers after Miller or Montgomery. The maximum that these Defendants could receive
before the Supreme Court decisions was life without parole; and the maximum sentence is still
life, However, after Miller and Montgomery, the Court has now made it possible for juvenile
tifers fo have “hope for some years of life outside of prison walls.” Monigomery, 136 S.Ct. at
737. Thus, the penalty is reduced, after Miller and Montgomery, by eliminating a mandatory life
without parole sentence and ditecting a period of life outside of prison walls, except in the rarcst
cases. Even in the rarest of cases, the sentence is not increased, it remnains the sarme, but only
after consideration of the factors enunciated in Miller and Montgomery.

In addilﬁon, in Alleyne, the Court held that “faots that increase the mandatory minimum
sentence are therefore elements and must be submitted to the jury and found beyond a reasonable
doubt” 133 S, €t a1 2158, In juvenile lifer cases, the Miller Court held that mandatory

minimum sentences of life without possibility of parole were unconstitational for juveniles,

17
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which is the opposite of the issue addressed by the Court in AHeyne. In addition, the Court
recognized that not all facts that influences a judge’s discretion must be submitted to a jury:

In holding that facts that increase mandatory minimum sentences
must be submitted to the jury, we take care to note what our holding
does not entail, Our ruling today does not mean that any fact that
influences judicial discretion must be found by a jury. We have long
recognized that broad sentencing discretion, informed by judicial
factfinding, does not violate the Sixih Amendment. See, 2.g., Dillon
v. United States, 560 U8, —— — 130 S.Ct. 2683, 2692, 177
1Ed.2d 271 (2010) ([W]ithin established Himits[] ... the exercise
of [sentencing] discretion does not contravene the Sixth Amendment
even if it is informed by judge-found facts” (emphasis deleted and
internal quotation marks omitied)); Apprendi, 530 U.S., at 481, 120
S.Ct. 23483 (“[Njothing in this history suggests that it is
impermissible for judges to exercise discretion—taking into
consideration various factors relating both to offense and offender—
in imposing a judgment within the range prescribed by statute”).

Id. at 2163, Thus, Apprendi and Alleyne do not apply in these cases. Moreover, Miller and
Montgomery do not require a jury determination that the defendant was permanently incorrigible,
irreparably corrupt, or irretrievably depraved prior to the imposition of a sentence of life without
parole. Miller requires that there be & judicial consideration of the appropriate age-related
factors. It is recognized in Pennsylvania that sentencing is a judicial function and not a function
for the jixy, c.xccpt at sentencing in capital cases. These are not capital cases.

Er Banc Answer: A jury is not required to determine whether a defendant is permanently

incorrigible, irreparably corrupt or irretrievably depraved prier to the imposition of a sentence of

life without parole.

7. Whether expert testimony is required to establish that the defendant’s crime reflects
permanent incorrigibility, irreparable corruption or irretricvable depravity.

The Defendants’ brief states “[c]iting Roper v. Simmons, 125 8. Ct. 1183 (2005) and
Graham v. Florida, 130 . Ct. 2011 (2010), for the proposition that “children are constitationally

different from adults for the purposes of sentencing,” the United Stafes Supreme Court in Miller
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noted that the truth of the pronouncement expressed in its opinions ‘rested not only on common
sense—on what every parent ¥nows'—but on science and social science as well,’ 132 8. Ct. at
2464 (citations omitied).” Defendants’ Brief at 18, Defendants point to this statement by the
Supteme Court as support Tor its assertion that expert testimony is required for these juvenile
lifer cases. See Defendants’ Brief p. 18 (“For this reason, expert cvidence is critical to a
competent understanding of whether a particular offender’s conduct can be found to so deviate
from riormative behavior as to reflect permanent incorrigibility, irreparable corruption, or
_imretrievable depravity”).

This panel finds that the quote from Miller does not establish that expert testimony is
required to deterniine whether a particular offender’s conduct can be found to so deviate from
normative behavior as to reflect permanent incorrigibility, irreparable cormption, or irretrievable
depravity. Rather, the U.S, Supreme Court’s statement summatizes the type of evidence it
considered in arriving at the conclusion that children are constitutionally different from adults.
The Courts’ conchusion i§ at the core of its ulfimate holding and therefore binding as juvenile
Lifers are resentenced. Moreover, the Pennsylvania Supreme Court has held that “the admission
of expert testimony is a matter addressed to the discretion of the trial court.” Commomwealth v.
Delbridge, 855 A2d 27, 46 (Pa. 2063). Expert testimony may be introduced at a resentencing
hearing by either party, but is not mandated by Miller or Montgomery.

In addition, Defendants’ contend that “Life without possibility of parole is oniy permitied
upon proof demonstraﬁng' beyond a reasonable doubt that the juvenile is permanently
incorrigible, Expert testimony of incorrigibility is the only method by which the fact finder can

make that assessment.” Defendants’ Brief at 20. As previously stated, neither Miller nor
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Montgomery require proof beyond a reasonable doubt. Whether expert testimony is necessary
will be determined on a case-by-case basis,

En Bane Agswer: While.expsrt testimony may be introduced at resentencing by either

party, if necessary, expert testimony is not required to establish that the defendant’s crime
refiéets perranent incorrigibility, irreparable corruption or irretrievable depravity.
8, Whether Pa.R.Crim.P, Rule 573 gGVerus'the disclosure of any expert testimony.

The Defendants filed petitions under the Post-Conviction Relief Act (“PCRA™), seeking
relief as a result of the Miller and Montgomery decisions. The resentencing hearings are posi-
conviction proceedings. These cases are not pretrial proceedings governed by Pa.R.Crim.P. Rule
573. Requests for discovery will be determined by the Court in its’ discretion, In these cases,
pursuant to GCR Ne, 1, the “Exhibit A — JLWSOP Conference Order,” specifically schedules the
date when “Parties shall identify and submit Curricultim Vitae and any corresponding reports from
all experts thirty (30) days prior to the resentencing hearing.” So in the event that expert testimony
is expected to be introduced by either party, the Conference Order will address disclosure.

En Bane Answer: PCRA Rules and GCR No. | regulate the disclosure of
gvidence.

9, Whether, in accordance with Graham, Miller, and Momgomery, afiording
défendants a “meaningful opportunity” for release if life without parole is not imposed
means release before defendant reaches, or is approaching, his/her life expectancy, and
whether defacto life sentences are constitutionally barred.

Defendants® brief on this questions begins by staﬁng that Miller and Montgomery create a
“rresumption of parole eli gibility and require 2 child to be found irreparably corrupt before
receiving a life without parole sentence, even ifthat sentence is expressed as a lengthy term of

years, See Miller, 132 8.Ct. 2433 (2012); Montgomery, 135 8.Ct. 733-35 (2016)." Defendants’

Brief at 21. This panel first notes that neither Miller nor Montgomery addressed the question of

20

[T - LR T N

Ceeenlle]



whether scntcﬁcing g juvenile to a lengthy term of years violates the Bighth Amendment.
Further, the cases cited by the Defendants do not “constitutionally bar” lengthy sentences, For
example, in State v. Null, the Towa Supreme Court, in holding that Miller applied to an aggregate
mpinmm sentence of 52.5 years, did not find such sentences to be urllcunsﬁ‘futional.” 836
N.W.2d 41, 74 (Towa 2013). It remanded the case and required that the sentencing court apply
the factors set forth in Miller. “Instead, we canclude [our state constitution] requires that a
district court recognize and apply the core teachings of Roper, Graham, and Miller in meking
sentencing decisions for long prison terms involving juveniles,” Id. at 74. |

Similarly, in Bear Cloud v. State, found that fenpthy aggregate minimum sentence of 45
years does not provide “a ‘meaningfiil opportunity” to demonstrate the ‘maturity and
rehabilitation’ n_aquire,d to obtain release and reenter society as required by Graham.” 334 P.3d
132, 142 (Wyo. 2014), The Wyoming Supreme Court, however, also did not hold that such
sentences were constitutionally barred. It required sentencing courts within its jurisdiction to
follow & process that considers the factors set forth in Miller. “The United States Supreme
Court's Bighth Amendment jurisprudence requires that a process be followed before we make the
judgment that juvenile ‘offenders never will be fit o reenter society.” That process must be

applied to the entire sentencing package, when the sentence is life without parole, or when

1“Because of our disposition of this case, it would be premature at this time to consider igsues that need not be decided
today. For instance, we do not conisider whother the sentence In this case woald be cruel and wnusnal under a gross
proporfionality or any other type of proportionality anatysis. Any proportionality question will be considered only
afier the district court appliss the principles of Miller to Null's sentence, Further, we do not decide whether mandatory
minimum sentences for adults may be automatically imposed upon juveniles without consideration of the diminished
culpabifity of juvenile defendants. Similarly, like in Miller, we do not decide whether lengthy sentences of fifty years
in prison or more are categorically banned. We simply conclude that under article 1, section 17 of the lown
Constitution, this case must be remanded to the distriet court for resentencing in light of the requirement of Aifler that
the district conrt consider all that was seid in Roper and its-progeny about the distinctive gualities of youth. We
emphasize that the sole issue on rémand is whether Null may be required to serve 52.5 years in prison before he is
eligihle for parole consideration.” Id. at76.
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aggregate scntenccs‘rcsult in the functional equivalent of life without paro le.” Bear Cloud, 334
P.3d at 144 (internal citations omitted).

On the other hand, th‘es.;e cases recognize the split among courts 2Cross the nation on this
question. Some coﬁrts £ollow the Towa and Wyoming courts and extend Mflle)‘ to lengthy
sentences. Other courts havc- chosen to view Miller and Montgomery narrowly and hold that
those cases only apply to life without possibility of parole:

We also recognize that some courts have held Miller does not apply
where the lengthy sentence is the resiilt of aggregate sentences. See,
e.g., Bunch v. Smith, 685 F.3d 546, 550-51 (6th Cir.2012) (holding
Miller does not apply to an cighty-nine-year sentence resulting from
consceutive fixedterm sentences  for multiple norhomicide
offenses), cett. denied, 569 ULS. . 133 8.Ct. 1996, 185 L.Ed.2d
865 (2013); Walle v. Siate, 99 So3d 967, §72-73
(Fl&Dist.Ct.App.EOlZ) (holding Miller does not-apply where the
defendant reccived a ninety-two-year aggregate sentence), CL
Henry v. State, 82 So.3d 1084, 1089 (FlaDist.Ct.App.2012)
(helding Graham does not apply to an aggregate term-of-years
sentence totaling ninety years).

State v. Null, 836 N.W.2d at 73, In addition, in a recent case, the New Jersey Supreme Court
found that “Miller applies with equal strength to a sentence that is the practical equivalent of life
without paiole. Defendants who serve lengthy term-of-years sentences that amount to life

withowut parole should be no worse off than defendants whose sentences carry that formal

designation. The label alone cannot control; we decline to elevate form over substance.” State v.

Zuber, 152 A3d 197, 212 (2017) (internal citations omitted). That court also noted the split in
court decisions on this issue:

Some State courts have reached the same conclusion. See, e.g., Peaple v, Caballero,
55 CalAth 262,143 CalRptr.3d 286, 287 P.3d 291, 295 (2012); Casigno v. Comm'r
of Corr., 317 Conn. 52, 115 A3d 1031, 1044 (2015), cert. denied, — U8 —
136 S.Ct. 1364, 194 L.Ed.2d 376 (2016); Henry v. State, 175 So0.3d 6735, 680 (Fla.
2015); Brown v. State, 10 NE.3d 1, 8 (Ind. 2014); State v. Null, 836 N.W.2d 41,71
(lowa 2013); Cloud v. State, 334 P.3d 132, 144 (Wyo, 2014); see also Moore V.
Biter, 725 F.3d 1184, 1191-92 (Sth Cir, 2013),
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Others have not. Ses, e.g., Adams v. Stafe, 288 Ga.695, 707 S.E2d4 359,365 (2011); H
Siate v. Brown, 118 So.3d 332, 332 (La. 2013); Vasquez v. Commonwealth, 291 '
Va. 232, 781 S.E.2d 920, 926, cert. denied, — U.S. , 137 S.Ct. 568, 196
1. Bd.24 448 (2016); sec also Bunch v. Smith, 685 F.3d 546, 551 (6th Cir. 2012),
cert. denied, — U.8. ——, 133 3. Ct. 1996, 185 L.Ed. 2d 865 (2013).

H.a212.
However our Sapreme Court has stated its intention to take a narrow view of Miller. See i

Baits, 66 A3d at 295, At this time, we are constrained to adopt 2 narrow view of Miller unless

and until our appeliate courts, or the iegislaturé, directs otherwise. Therefore, since Graham,

Miller, and Monigomery only applied to senfences of life without possibility of parole,

B L S

Defendants’ assertions that & defacto life sentence without parole is constitutionally barred, is

cestfet et

without merit.

En Bane Answer: Lengthy sentences are not constitutionally barred; the Court will

determine the sentence to be imposed after consideration of the factors in Miller.
10. Whether there are constitational lmits oo victim impact testimony.

Defendants Brief asserts that “[{}he Constitational Jimits on victim impact testimony for a
juvenile resentencing should be fhe same as those applicable to the penalty phase in capital
cases.” Defendants’ Brief at 26. This Court agrees with our Superior Court when it noted that
cases in&olviﬁgjpvcnilcs facing life without possibility of parole are different from adults facing
the death penalty, Commonwealth v. Batss, 125 A.3d 33, 4445 (Pa. Super. 2015) reargument
denied (Nov. 10, 2015) appeal granted in part, 135 A3d 176 (Pa. 2016) (“Specifically,
Appellant contends a juvenile facing a sentence of life imprisonment without parole is entitled o
the same due process as an adult facing the death penalty... We conclude Appellant's argument
1a§ks merit, We cannot discern any constitutional due process basis or statutory grounds to

provide juveniles facing life imprisonment without parole with the same procedural due process 1
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protections as aduifs facing the death penalty.™). Moreover “admission of evidence, including
victim impact evidence, rests within the sound discretion of the trial coutt ....”” Commonwealih v.
Bryant, 67 A3d 716, 726 (Pa. 2013).2 Therefore, the Defendants’ claim is without merit.

FEn Bang Answer: There is no requircment that victim impact testimony for a juvenile
resentencing have the same constitutional limitations as thase applicable to the penalty phase in
capital cases, Victim impact evidence is admissible at resentencing, subject to the judge’s
discretion. Any challenges to the admissibility of such evidence will be evaluated on a case-0y-
case basis.

11, Whether the Court must provide funds to the defendant f_ﬁr a mitigator sufficiently
hefore the fime of sentencing 5o that counsel can adequately and effectively prepare his
or Her client at sentencing. 12. ‘Whether the Court maust provide funds to the defendant
for expert witnesses to assist the defense sufficiently before the time of sentencing so
that counsel can adequately and effectively prepare his or her client at senfencing.

Tt should first be noted that “the decision to appoint an expert witness is within the sound
discretion of the trial court and will not be disturbed except for a clear abuse of that discretion.”
United States ex rel Dessus v, Pennsylvania, 316 F.Supp. 411 (ED. Pa. 1970), aff'd, 452 F.2d
557 (3d Cir. 1971), cert. denied, 409 U.8. 853 (1972); Commonwealth v. Gelormo, 475 A2d 765
(Pa. Super. 1984). In addition, there is no obligation on the part of the court to pay for the
services of an expert. Commonwealth v, Williams, 561 A2d4714,718 (Pa. 1989) (c‘iring
Commenwealth v. Box, 391 A.2d 1316 (Pa. 1978)); Commemwealth v. Rochester, 451 A.2d 690
(Pa. Super. 1982); Commonwealth. v. Carter, 643 A.2d 61, 73 (Pa. 1994).

Further “{A] defendant does not have an absolute right to a court-appointed investigator,

and appointment of an investigator is vested in the trial court's discretion.” Commonweaith v.

¥ This is also consistent with § 9711, Sentencing procedure for murder of the first-degres. “(Z) In the sentencing
hearing, evidence concerning the victim and the impact that the death of the victim has had en the family of the victim
is admissible, Additionaily, evidence may be prasented as to any other matter that the Court deems relevant and
admissible on the guestion of the sentence to bs imposed.” 42 PaCS.A. § 9711
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Wholaver, 989 A.2d 883, 895 (Pa. 2010) (internal citations omitted). In Wholaver, a capital case,
our Supreme Court “perceive{d] no abuse of discretion” by the trial court where it afforded the
defendant a private investigator for 40 hours, where the defendant “did not specify his
investigative needs to the trial court.” 14, at 895. Based on Wholaver, it is clear that it is within
the sound discretion of the courts to grant defendants’ request for funds for mitigators and/or
expert witnesses to assist them in preparing for resentencing, Some of the Defendants in this
matter have filed motions for funds for mitigators, which have been reviewed by the court. In
Commonwealth v, Reid, our Supreme Court stated:

“Fhe provision of public funds to hire experts to assist in the defense

against criminal charges is a decision vested in the sound discretion

of the court and a denial thereof will not be reversed absent an abuse

of that discretion. At the frial stage, “an accused is entitled to the

assistance of experts necessary to prepare a defense.” This court has

never decided that such an appointment is required in a PCRA

proceeding. We must review the PCRA court's exercise of its

Fscretion in the context of the request, that an expert's testimony is

noeessary to establish his entitlement to relief under 42 Pa.C.8. §

9543(2)(2)(vi), the provision of the PCRA which deals with claims

of jrmocence based on after-discovered evidence.
99 A.3d 470, 505 (Pa. 2014) (internal citations omitted). The Court has and will review requests

for mitigators and experts on a case-by-case basis.

En Bane Answer; There is no requirement that the Court provide'funds for a mitigator or

expett witnesses in connection with these resentencing. The Court has and will continue to

decide requests for fumds on & case-by-case basis.

© Pinally, to the extent that Defendants rely on the American Bar Association’s 2003 Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases, and the 2003 Supplementary Guidelines for the
. Mitigation Function of Defense Teams in Death Penally Cases, this Court has already established that juvenile lifer
cases are different from death penalty cases and there is no “constitrtional due process basis or statutory ground to
provide juveniles facing life imprisonment without parole with the same procedural due process protections as adults
facing the death penalty,” Baits, 125 A3d at 45. Assuch Defendants’ question of law is without merit.
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13, Whether, if the Commaonwealth is seeking imposition of life witheut parole, the
Commonwealth must provide notice of such intent at the conclusion of the JLSWOP
~ statas hearing at which the date for resentencing is sef, and whether such notice must
séf for the specific basis for concluding that the defendant is permanently incorrigible,
irreparably corrupt, or irretrievably depraved, ‘

The Commonwealth asserts that because-it is not seeking life without possibility of parole
for my of the above-named Defendants, they lack standing to raise this question of law.
However, becaus this question may apply to & number of juvenile lifer cases pending before the
Contt and will provide guidance to the bar of the FJD’s interpretation of current applicable law
and controlling precedent, the Court will address this question. Additionally, the
Commonwealth contcﬁds that becanse Defendants are relying on Pa R.Crim.P. 802 (notice of
agpravating circumstances),.which applies to “cases in which [a] death sentence is authorized” it
has “nothing to do with Miller? Commonwealth’s Briefat 13,

We agree Pa.R.Crim.P. 802 is not applicable to these resentencings. However, the
Commient for Rule 802 states its purpose is “intended to give the defendant sufficient Ume and
mfounatlon to prepare for the sentencing hearing. * PaR.Crim.P. 802, Fairness dictates that
juvem’lé ifers should also be given notice in order to adequately prepare when the
Commonwealth intends to seek a sentence of life without parole. To require the Commonwealth
to provide notice is appropriate. Miller noted the similarily of a juvenile life without possibility
of parole sentence to a death sentence when it said “Graham also likéned life-without-parole

‘senfences for juvcniiés and the death penalty. That decision recognized that life-without-parole
sentences ‘share s0Tne charactenstxcs with death sentences that are shared by no other

sentences.”™ 132 S.Ct. at 2459. Therefore this Court agrees with the Defendants that if thc

Commonwealth {s seeking imposition of life without patole, the Commonwealth must provide

26

o P A reriot et e e T

e



notice of such intent at the conclusion of the J LSWOP status hearing and before the Court
schedules the date for the resentencing hearing. Further, the Commonwealth shall state its
intention to seek life without parole in the Conecise Statement required by GCR No. 1, paragraph
1 (a) and (b).

En Bane Answer: If the Commonweslth is seeking a sentence of life without parole, it
shall provide notice of such intent at the conclusion of the JLSWOP status hearing and in its
Concise Statement.

14, Whether the parties must disclose thirty days prior to the resentencing hearing sny
evidence or witnesses the parties intenid to introduce at sentencing, and whether, in the

event of any challenge to the admissibility of such evidence, a judge other than the
sentencing judge shall be assigned to rule on the challenge.

This isnota quastio‘n of law but rather a request for guidance as to the procedure the
Court intends to follow in these juvenile lifer cases. Defendants did not cite to any authority for
their proposition that the parties must disclose any evidence or witnesses that they iﬁtcnd to
introduce 30 days pxi_or to sentencing: nor for their assertion that in the event of any challenge to
" the admissibility of such evidence, 2 judge other than the sentencing judge shail be assigned fo
rule on the challenge. Pursuant to GCR No, 1, in the JLWSOP Conference Order, the Court
schedules a date for when all relevant resentencing information must be filed.

With respect to the Defendants’ question concerning challenges to admi'ssibﬂity of
evidence, the fact that a judge has been exposed to information that is later determined to be
inmadmissible does not preclude the judge from being fair and impartial. Our Supreme Courf has
stated “we note that it is well-setfled that [e]ven if prejudicial information was considered by the
irial cotrt, 2 judée, as fact finder, is presumed to disregard inadmissible evidence and consider

only competent evidence.” Commonwealth v. Fears, 836 A.2d 52, 71 n. 19 (Pa. 2003) cert.
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denied, 545 U.8. 1141 (2005) (internal citation omitted); Commonwealth. . Kearney, 92 A3d
51,61 (P= S'uperf 2014),

Nonetheless, if the judge believes he or she cannot be impartial the remedy is recusal.
See Id. at 60 (“however, this standard requires that the judge recuse himself not onty when he
doubts his own ability to preside impartially, but whenever he ‘believes his impartiality can be
reasonably questioned”™); Commonwealth v. Lemanski, 529 A.2d 1085, 108889 (Pa. 1987)
{quoting Commonwealth v. Goodman, A.24 652, 654 (Pa. Super. 1973)); See also
Commonwealth v. Abu-Jamal, T20 A2d 79, 89 (Pa. 1998) reargument denied {Oct. 29, 1998);
Commorwealth v. Benchoff, 700 A.2d 1289, 1294-95 (Pa. Super. 1997) (citing In the Interest of
MeFall, 617 A2d 707, 712 {Pa. 19923); Commorwealth. v. Williams, 69 A3d 735, 749 {Pa,
Super. 2013). This approach is less burdensome and is in line with Montgomery’s intention not
place an onerous burden on States. See Montgomery 136 8.Ct. at 736. Defendants’ claim is
without merit.

En Bane Answer: The procedure for the disclosure of documents, witnesses ete. will
continue to be set forth in the ISiWOP Conference Order issued when the resentencing héan’ng
is scheduled. The resentencing judge will determine the admissibility of evidence.

15. ‘Whether Dawson v. Delaware, 503 U.S. 159 (1992), governs the admissibility at the
resentencing hearing of any evidence of gang membership.

Defendants’ Brief at 34 states “[o]n resentenc ing, a juvenile’s gang membership is
inadmissible unless relevant to either the crime he is being sentenced for or to violent or criminal
acts he has committed in prison.” The Defendants Iacks standing to raise this question. This is
such & fact-specific question and tae Defendants has provided no facts, but again appears to be
asking this panel to make a general rule on a mater that is fact-specific and should be resolved

on & case-by-case basis. As such, there is no concrete issue here for the panel to address.
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Instead, the Defendants are inviting this panel to provide an advisory or abstract opinion, As the
Commonwealth notes where it cites Markham v, Wolfz, 136 A.3d 134, 140 (Pa. 20 16):

In Pennsylvania, a party 10 litigation must establish as a threshold
matter that he or she has standing to bring an action. Stilp v.

Commonwealth, 596 Pa, 62, 940 A.2d 1227, 1233 (2007). ...In our
Court's landmark decision on standing, we explained that a person
who is not adversely impacted by the matter he or she is lif gating
does not enjoy standing to initfate the court's dispute resolution
machinery. William Penn Parking Garage v. City of Pittsburgh, 464
Pa. 168, 346 A.2d 269, 28081 (1975) (plurality). This 15 consistent
with our jurisprodential approach that eschews advisory or abstract
.opinions, but, rather, requires the resolution of real and concrete
issues. As we explained in Jn re Hickson, 821 A2d at 1243, the
party to the legal action must be “aggrieved.”

In. determining whether a party is aggrieved, courts consider whether
the litigant has a substantial, direct, and immediate interest in the
matter. To have a substantial interest, the concem in the ontcome of
the challénge must surpass “the common interest of all citizens in
procuring obedience to the law,” Id, An jnterest is direct if it is an
interest that mandates demonstration that the matter “caused barm
to the party's interest.” Jd. Finally, the concern is immediate “if that
causal conmection is not remote or speculative City of
Philadelphia, 838 A.2d at 577. The “keystone to standing in these
terms is that the person must be negatively impacted in some real
and direct fashion.” Pittsburgh Palisades Park, LLC .

Commonwealth, 585 Pa. 196, 888 A.2d 655, 660 (2005).

Commonwealth Brief at 2.

Fven i this Court were to rely on the Defendants’ offering of Delaware v, Dawson, 503
U.S. 159, 160 (1992) for the proposition that ... [t]he First and Fourteenth Amendments
prohibit the infroduction in a capital sentencing proceeding of the faﬁt that the defendant was &
member of an organization called the Aryan Brotherhood, where the evidence has no relevance
to the issues being decided in the proceeding,” This logic applies equally to juvenile
resentencing.” Defendants’ Brief at 34, This claim is meritless. There is nothing in Graham or
Miller that require such a finding or limit the type of evidence a court can considcr’in re-

sentencing a defendant, Even assuming, arg&endo, that the Defendant’s assertion was true
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this panel has no facts in the instant cases, or any\omer juvenile lifer cases, upon which to
determine the relevance of any evidence of gang membership in the instant casez, The Defendants

have no standing to raise this question.

En Banc Answer: Defendants lack standing and the assertion that Dawson v. Delaware,
503 U.8. 159 (1992), governs the admissibility at the resentencing hearing of any evidence of gang

evidence is without merit.

1I1, Conclusion
The foregoing decision of the En Bane Panel is issued pursuant to General Court Regulation

No. 1 (2016) for the purposes set forth therein.

BY THE COURT OF COMMON PLEAS, EN BANC PANEL:

e WA
KATHRYN & LEWIS, 8.J. BARBARA A. MCDERMOTT, J.
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