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INTRODUCTION 

 

 When A.W. admitted to a juvenile offense with a Serious Youthful Offender (SYO) 

specification, the juvenile court told him that “the only way you will go to Adult Court, young man, 

is if you act out so badly at ODYS that they cannot handle you. Meaning, that you continually fight, 

you continually create delinquent acts.” (9/13/16 Tr. at 77-78). 

 During his time at ODYS, A.W. did not act out, did not get in fights, and did not commit any 

delinquent acts. A.W. held up his end of the bargain and thus should have been assured to remain in 

juvenile court. 

 The juvenile court invoked the adult sentence and sent A.W. to adult prison anyway. In 

electing to saddle A.W. with an adult conviction and send him to adult prison, the trial court 

disregarded what it had promised A.W. at the time of his plea and invoked the SYO specification for 

an entirely different reason; namely, A.W. had not completed sex offender treatment. Such a result 

offends basic notions of fairness and violates due process in this case for three reasons: 

1. Improper notice:  A.W. was not told at the time of his plea that the failure to complete sex 

offender treatment could result in the invocation of the adult sentence and conviction. 

 

2. Impossibility:  A.W.’s short ODYS disposition did not allow for time to complete sex 

offender treatment. 

 

3. Arbitrariness:   When A.W. was finally placed on notice that the failure to comply with sex 

offender treatment could result in the invocation of his adult sentence, he fully complied with 

sex offender treatment. And the trial court invoked his adult sentence anyway—despite 

promising that it would not. 

   

 Due process required the court to provide A.W. with notice of what was required of him to 

avoid the invocation of the adult sentence, so that the plea was entered knowingly, voluntarily and 

intelligently, and so that A.W. could conform his conduct to avoid the imposition of serious adult 

sanctions. A.W. was put on notice of a set of conditions, in accord with the plain language of the 

SYO dispositional statute. He did not violate those terms. He was nevertheless sanctioned with the 

imposition of a suspended adult sentence for a supposed violation of an entirely different condition, 
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one which he had not been informed about at the time of his plea, which was factually impossible to 

complete, and which he satisfied to the extent possible once he was actually informed. Due process 

cannot countenance such a patently unfair result. 

STATEMENT OF THE CASE AND FACTS 

A. A.W. is charged, as a teenager, with sexual assault in April 2014. 

On April 22, 2014, A.W. was charged by complaint in juvenile court with two counts of rape, 

two counts of gross sexual imposition, and one count of kidnapping. (9/7/16 Tr. at 4). These charges 

were based on an incident that allegedly occurred eight months earlier, on August 17, 2013, when 

A.W. was 17 and the alleged victim, A.A., was 13. 

The prosecution was delayed because A.A. initially claimed that she had been sexually 

assaulted by a stranger. When A.A. met with the police, she did not tell them that she had been 

texting with A.W. prior to meeting him at a festival or that she had intentionally met up with him. 

(9/7/16 Tr. at 56 and 60). She never gave police his contact information. (9/7/16 Tr. at 56-57). 

B. Nearly three years after the alleged assault, the juvenile court begins to hold a bindover 

hearing. 

 

A.W. was detained on this case on May 12, 2016. On September 7, 2016, after A.W. spent 

122 days in detention, the trial court held a probable cause hearing pursuant to the State’s request to 

bind the case over to adult court. At the hearing, the State presented the testimony of S.W., the 

alleged victim’s mother, and A.A., the alleged victim. 

In his opening statement, the prosecutor asserted that A.A. “was pulled into the woods and 

forcibly raped by a stranger, someone she had not known, never met before in her life” and that the 

perpetrator remained “unknown” to the police until DNA testing connected the case to A.W. (9/7/16 

Tr. at 12-13). While that description of the event reflected what A.A. told the police, A.A. provided a 

different story when she testified under oath at the probable cause hearing.  



 3 

According to A.A., she went to the “Warrensville Festival,” on August 17, 2013, with her 

mom and a couple of friends. (9/7/16 Tr. at 17-18, 22, 23, and 36). Prior to and during the festival, 

A.A. had been texting with A.W, an individual she had met through a social media account. (9/7/16 

Tr. at 11, 43, 52, 54 and 57). A.A. testified that she did not “remember how we started talking” but 

that she and this person had communicated “[t]hrough texting.” (9/7/16 Tr. at 43 and 52).  

At some point, A.A. got a text message from A.W. asking to meet up with her and she went 

to meet him with her friend. (9/7/16 Tr. at 41 and 58-59). A.A.’s friend then left. (9/7/16 Tr. at 59). 

A.A. testified that she was holding A.W.’s hand, that she talked to him for about five or ten minutes, 

and that they then walked over to the woods together. (9/7/16 Tr. at 41, 44, and 59). A.A. testified 

that A.W. had vaginal and anal sex with her. (9/7/16 Tr. at 44-45 and 63). A.A. testified that she did 

not consent to anything and that she “tried to stop” but A.W. “wouldn’t let me.”  (9/7/16 Tr. at 44, 

46, and 61).  

A.A. did not say anything to her mom that night. (9/7/16 Tr. at 20). However, the next day, 

A.A. told someone at her church that she had been sexually assaulted the night before. (9/7/16 Tr. at 

20-21 and 48). A.A. went to the police station and then to Hillcrest Hospital “to be examined by a 

SANE nurse.”  (9/7/16 Tr. at 21). When she met with the police, A.A. did not tell them that she had 

been texting with A.W. prior to the festival or that she had intentionally met up with him. (9/7/16 Tr. 

at 56 and 60). She never gave police his contact information. (9/7/16 Tr. at 56-57).  

C. A.W. and the State agree to keep the case in Juvenile Court and resolve the case by 

adding a Serious Youthful Offender (“SYO”) specification. 

 

After A.A. testified and before the bindover hearing had concluded, the parties approached 

the Juvenile Court with a resolution. Specifically, A.W. and the State agreed to keep the case in 

juvenile court by adding a serious youthful offender specification. (9/13/16 Tr. at 76-77). Pursuant to 

the agreement, A.W. admitted to one count of rape with a serious youthful offender specification, 
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and the State withdrew its bindover request and dismissed the remaining charges. (9/13/16 Tr. at 77-

78).  

The juvenile court judge explained to A.W. that he was going to stay in Juvenile Court and 

told him that: 

[T]he only way you will go to Adult Court, young man, is if you act out so badly at 

ODYS that they cannot handle you. Meaning, that you continually fight, you 

continually create delinquent acts.  

 

(9/13/16 Tr. at 77-78). The juvenile court judge then engaged in a colloquy with A.W, during which 

A.W. admitted to the sole remaining charge of rape. (9/13/16 Tr. at 87). After A.W.’s admission, the 

juvenile court judge asked A.W. about his version of events. (9/13/16 Tr. at 87). A.W. explained that 

A.A. said she was 16, that A.A. initiated the sexual contact, and that the sex was consensual. 

(9/13/16 Tr. at 88-89).  

D. The juvenile court judge committed A.W. to Ohio’s Department of Youth Services 

(“ODYS”) for a period of approximately seven months (until A.W.’s 21st birthday on 

May 23, 2017).  

 

On October 12, 2016, the juvenile court judge held a dispositional hearing and imposed the 

agreed-upon disposition that A.W. would be committed to ODYS for seven months (until his 21st 

birthday on May 23, 2017). (10/12/16 Tr. at 15). The trial court also imposed a suspended adult 

sentence of three years that would be imposed if the adult portion of A.W.’s SYO sentence were to 

be invoked. (10/12/16 Tr. at 17). Although the trial court stated that it wanted “sex offender 

treatment put in place for ODYS,” it did not order A.W. to participate in such treatment. (10/12/16 

Tr. at 18). 1 

E. Although A.W. had been committed to ODYS, the juvenile court held a “review 

hearing” in January 2017 and stated that A.W. is “doing really well” and that the “only 

issue is he needs to fully participate in sex offender treatment.”  (1/18/17 Tr. at 8-9).  

 

                                                 
1  The juvenile court judge also resolved two other cases at the disposition hearing that did not 

involve an SYO specification are not related to the issues on appeal.  
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Although the juvenile court had relinquished control over A.W. by committing him to 

ODYS, the juvenile court nonetheless held a “review hearing” on January 18, 2017, approximately 

three months into A.W.’s ODYS commitment.  

At the hearing, Cynthia Dansby, A.W.’s parole officer, reported that A.W. “does well in all 

services except sex offender treatment.” (1/18/17 Tr. at 4). She stated that A.W. participates in 

substance abuse treatment and individual and group sessions on his unit with the social worker. 

(1/18/17 Tr. at 4). However, according to reports from the psychologist and social worker, A.W. 

“continues to deny the accusations” and thus does not participate in sex offender treatment. (1/18/17 

Tr. at 4).  

The juvenile court judge stated the following: 

I get the fact that you might have been upset that your girlfriend broke up with you 

and you might have posted a photo of her on Instagram with no clothes on. I get the 

fact that you got into another argument with your girl and you pushed her down. And 

I also get the fact that you hooked up with a 13-year-old girl at a fair and you thought 

she was 17 and it was perfectly fine. 

 

Regardless, which means, you know, in spite of all that, you are looking at prison. 

I’m not playing with you. I’m not messing around. You either participate in the sex 

offender treatment or you can sit for the next, I don’t know what your tail was, six 

years? 

 

(1/18/17 Tr. at 5). A.W. then told the judge that he was going to participate in the treatment. (1/18/17 

Tr. at 8). And the juvenile court judge concluded that “the long and short of it is that he’s doing 

really well” and that the “only issue is he needs to fully participate in sex offender treatment.”  

(1/18/17 Tr. at 8-9).  

 After this hearing, the juvenile court issued a judgment entry which, for the first time, 

ordered A.W. to “participate” in sex offender treatment and stated that the failure to engage such 

treatment “may result in the Serious Youth Offender disposition being invoked.” (1/20/17 JE). On 

January 25, 2017, the juvenile court also retroactively altered the October 12, 2016 entry to include, 

for the first time, a requirement that A.W. “participate” in sex offender treatment. (1/25/17 JE).  
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F. The juvenile court judge held a second “review hearing” on March 31, 2017 and 

learned that ODYS had not started group sex offender treatment for A.W. despite his 

willingness to participate.  

 

Less than two months prior to A.W.’s 21st birthday, the juvenile court held a second review 

hearing. At the start of the hearing, A.W. told the judge that he was not scheduled to start his sex 

offender treatment until April 5, 2017. (3/31/17 Tr. at 3).  

In response to the judge’s questions about the delay, Dr. Alpert, the psychologist, explained 

the history. Dr. Alpert stated that, at A.W.’s initial assessment in December 2016, A.W. denied his 

offense and that she told A.W. that she would not place him into treatment if he was not “completely 

open and honest about his sexual offending.” (3/31/17 Tr. at 4). Because A.W. would not admit to 

his “sexual offending,” the treatment team “shifted the focus of his treatment to Treatment 

Orientation Curriculum hoping that he could learn the benefit of engaging in treatment” and also put 

him in a “Music Therapy Program.”  (3/31/17 Tr. at 4).  

After the January review hearing, Dr. Alpert met with A.W. again and “[a]t that time he was 

forthcoming about his sex offending.” (3/31/17 Tr. at 5). However, because the sex offender group 

that began in September was “well under way,” Dr. Alpert did not want to add A.W. to that group 

and was not able to place him into a group sex offender treatment program until April 5. (3/31/17 Tr. 

at 5).  

The juvenile court judge was incredibly frustrated with ODYS and Dr. Alpert and stated: 

You know he’s going to be 21 in May. You know that he has an SYO, meaning that I 

can send him to Adult Prison if he doesn’t complete my orders. So I don’t understand 

how—I don’t understand how—even though you have a closed group and I 

understand that, how did we not go to Plan B and figure out how to get him the 

required sex offender treatment?  It’s been two months now where I ordered him to do 

something. He agreed to do it and we’re the ones that are failing him.” 

 

(3/31/17 Tr. at 5-6) (emphasis added).  

The juvenile court judge asked whether ODYS could do “some type of tailored individual 

sex offender treatment” to augment the group treatment beginning on April 5. (3/31/17 Tr. at 9). Dr. 
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Alpert told the judge that “[w]e can do that.” (3/31/17 Tr. at 9). So the judge explained to A.W. that 

he was “going to start” sex offender treatment on April 5 and that they were “going to accelerate it 

by doing an individual program along with it.” (3/31/17 Tr. at 10). The juvenile court judge told 

A.W. “if you do everything you’re supposed to, I will not impose your SYO.”  (3/31/17 Tr. at 10 

emphasis added). The juvenile court judge concluded by telling A.W. not to “screw up because 

prison is not a place you want to hang out” and that “[t]hey’ll take a cute little boy like you and it 

will be miserable for you.” (3/31/17 Tr. at 16). 

After this hearing, the juvenile court issued another judgment entry which indicated that 

A.W. had expressed a desire to participate in sex offender treatment but was told by ODYS that “the 

next class was not until April 5, 2017, and would take approximately nine months.” (4/3/17 JE). The 

juvenile court further indicated that A.W. was turning 21 on May 23, 2017, and “needs to complete 

as much of the program as he can.” (4/3/17 JE) (emphasis added). The juvenile court also ordered 

ODYS to provide “an additional individualized program to accelerate [A.W.’s] progress” and 

ordered A.W. to participate in “individualized sex offender treatment.”  (4/3/17 JE).  

G. The juvenile court judge held a third “review hearing” on May 8, 2017 and was told by 

supervising psychiatrist that A.W.’s initial involvement in treatment had revealed a 

“vast amount of issues” that could not have been adequately addressed even if A.W. 

had begun sex offender treatment “on his first day in ODYS.” 

 

The trial court held a third “review hearing,” less than two weeks prior to A.W.’s release on 

his 21st birthday.  

Although Dr. Alpert did not personally provide any of the treatment for A.W., she reported to 

the juvenile court judge that A.W. “began [group] sex offender specific treatment on April 5th [with 

Ms. Reaves] and it’s being augmented by individual therapy with Dr. Greene.” (5/8/17 Tr. at 4, 5, 

and 7). Dr. Greene told the juvenile court judge that she was engaged in individualized counseling 

and sex offender treatment with A.W. (5/8/17 Tr. at 5). According to Dr. Greene, A.W. has been 

“very willing, I’ll say to talk about a lot of very sensitive issues which has been important” and that 
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they have “talked pretty extensively about his triggers.”  (5/8/17 Tr. at 6). Ms. Reaves did not appear 

at the hearing to report on A.W.’s participation in group treatment. And while she did not have any 

first-hand information, Dr. Alpert claimed, with respect to the group treatment, that A.W. attends the 

sessions but is “superficially engaged” and “doesn’t really buy into the treatment or feel that he 

needs treatment, but he is going.” (5/8/17 Tr. at 4).  

Dr. Alpert stated that the “bottom line is the treatment providers and behavioral health find 

that [A.W.] has a vast amount of issues that contribute to his dangerous predator behaviors and he 

needs the ongoing clinical attention.” (5/8/17 Tr. at 7). The juvenile court judge asked Dr. Alpert if 

there is “any glimmer of hope for [A.W.] that he can see beyond his issues and actually garner the 

knowledge that he needs not to continue to offend.”  (5/8/17 Tr. at 8). And Dr. Alpert stated “[n]ot 

prior to turning 21, your Honor.”  (5/8/17 Tr. at 8). A.W. told the judge: 

Judge Rini, I’m doing my treatment. I’m doing everything I’m supposed to do. I’m 

not missing treatment, I’m doing the homework. I’m talking to Ms. Greene. I’m 

doing everything you told me to do. I haven’t missed a day of treatment. I’ve been 

doing all my homework, bringing it back on time. Everything. I mean I talk about my 

treatments, my thinking cycle, things I’m not going to do when I get out. I’m trying 

my hardest not to get bonded over. 

 

(5/8/17 Tr. at 8-9).  

 After A.W.’s parole officer asked A.W. to be excused from the hearing, she and Dr. Alpert 

discussed statements that A.W. allegedly made during treatment that constituted “fantasizing about 

his rapes” and that he enjoyed “violent pornography, which he has made clear that he’s going to 

continue to watch when he leaves here.” (5/8/17 Tr. at 12-13). When A.W.’s attorney pressed Dr. 

Albert on the amount of time needed for adequate treatment, Dr. Albert responded that: 

Even if [A.W.] would have engaged in sex offender treatment on his first day in 

ODYS, that would not be enough time. Sex offender treatment is at least nine months, 

but [A.W.] does have a vast amount of issues that need ongoing clinical attention. 

 

(5/8/17 Tr. at 14). Dr. Greene also stated that A.W. has reported being a victim of sexual abuse 

himself. (5/8/17 Tr. at 18). 
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H. The trial court invoked A.W.’s adult sentence and imposed an adult conviction because 

A.W. had made disclosures during treatment that suggested he remained a risk to the 

community and because he did not complete sex offender treatment. 

 

Less than a week before A.W.’s 21st birthday, the State filed a motion to invoke the adult 

portion of A.W.’s SYO sentence due to A.W.’s alleged failure to complete court-ordered sex 

offender treatment. 

The trial court held a hearing on the State’s motion to invoke the SYO specification on May 

22, 2017. The State presented three witnesses at the hearing:  Dr. Erin Greene, the psychologist who 

had engaged A.W. in individual counseling for a month and a half; Bonita Reaves, the social worker 

who had facilitated the group sex offender treatment that A.W. had engaged in since April 5, 2017; 

and Dr. Robin Palmer, who was asked by ODYS to evaluate A.W. and provide a report regarding 

risk factors for sexual reoffending. 

1. A.W.’s individual therapist testified that A.W. was “very engaged” in the counseling and 

“did do the work” but that he would need a “significant amount of additional treatment” 

to make “any lasting change.” 2 

 

Dr. Erin Greene is a licensed psychologist who “conducts individual and group sexual 

offender treatment” at Cuyahoga Hills Correctional Facility. (5/31/17 JE at 2). Dr. Greene explained 

that the group sex offender treatment program consists of two phases, with the first phase lasting 

approximately 4-5 months. (5/31/17 JE at 2). Dr. Greene explained that, in order to be accepted into 

the group treatment program, the youth “must discuss all the offense in detail.” (5/31/17 JE at 2). 

She testified that, once a youth receives a sex offender assessment, he “enters Phase 1 with the next 

available group.” (5/31/17 JE at 2). According to Dr. Greene, “[s]ince the groups are closed, once a 

group begins, a youth may not join and must wait until a new group begins.” (5/31/17 JE at 2). 

                                                 
2  A portion of Dr. Greene’s testimony was not transcribed because the recording device was not 

turned on until after she began testifying. Accordingly, some of her testimony is taken from the 

juvenile court’s summary in its judgment entry. 
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Dr. Greene engaged A.W. in seven individual counseling sessions, beginning April 1, 2017 

and concluding on May 11, 2017. (5/22/17 Tr. at 5; 5/31/17 JE at 2).). She testified that A.W. “was 

very engaged and he did do the work.”  (5/22/17 Tr. at 7). Dr. Greene’s concern was that A.W. was 

not processing the information “at a deeper level” and was not ready to stop engaging in the “major 

risky triggers in his life,” such as “viewing pornography.”  (5/22/17 Tr. at 7; 5/31/17 JE at 2). Dr. 

Greene specifically testified about statements made by A.W. during their individual counseling 

sessions. (5/31/17 JE at 2).  

Dr. Greene testified that A.W. had probably completed 10 to 15% of the sex offender 

treatment and that if he had begun six months ago “he could potentially be, you know, 60 to 70% 

done. But again, it’s very variable.” (5/22/17 Tr. at 9). 

2. A.W.’s group therapist testified that A.W. “did well” in the group, did “a lot of sharing,” 

was “attentive,” asked “relevant questions,” and “completed all of his homework 

assignments” and that A.W. was not, to her knowledge, considered for group treatment 

until April 2017. 

 

Bonita Reaves testified that, as a social worker at the Cuyahoga Hills Juvenile Correctional 

Facility, she is responsible for Phase 1 of the group sex offender programming. (5/22/17 Tr. at 11-

12). Ms. Reaves testified that Phase 1 consists of 35 lessons and typically takes about four to six 

months to complete. (5/22/17 Tr. at 12-13). Ms. Reaves testified that she began working with A.W. 

on April 19, 2017 in a group consisting of four kids and that A.W. had completed seven of the 

lessons. (5/22/17 Tr. at 13-14). Ms. Reaves testified that A.W. “did well” in the group, “was always 

on time,” “did a lot of sharing,” was “attentive,” asked “relevant questions,” and “completed all of 

his homework assignments.”  (5/22/17 Tr. at 15 and 19). Having just had A.W. for about 30 days, 

Ms. Reaves testified that A.W. should continue counseling and that his sex offender treatment was 

incomplete. (5/22/17 Tr. at 18). 

Ms. Reaves testified that, although she had a prior sex offender group, “we don’t just put kids 

into – it’s a closed group.” (5/22/17 Tr. at 17). Once a group starts, they do not add kids to the group 
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“because we’re always building on what we learn the day before.” (5/22/17 Tr. at 21). She testified 

that A.W.’s name was never mentioned as being included in a group prior to April 2017. (5/22/17 

Tr. at 17). And while there are three social workers who do Phase 1 group sex offender treatment at 

the facility, Ms. Reaves did not know why it took from January, when A.W. agreed to participate in 

the group, to April to get him into a group. (5/22/17 Tr. at 23-24). 

3. Dr. Robin Palmer authored a report regarding A.W.’s risk factors “correlated to sexual 

reoffending” and opined that treatment would have little or no impact on A.W. 

 

Dr. Palmer testified that she was asked by ODYS to evaluate A.W. and provide a report 

regarding risk factors for sexual reoffending. (5/22/17 Tr. at 27-29). Dr. Palmer testified that she 

interviewed A.W. on May 15, 2017 and that A.W. was cooperative during the interview. (5/22/17 Tr. 

at 29-31). According to Dr. Palmer, A.W. told her that “he really felt that he needed counseling, sex 

offender specific counseling” and that “he was more than willing to participate in it.” (5/22/17 Tr. at 

33).  

Dr. Palmer testified that A.W. had 20 of the 25 risk factors in the ERASOR evaluation tool 

that are “correlated to sexual reoffending.” (5/22/17 Tr. at 36 and 41). Dr. Palmer testified that, when 

someone has a large number of risk factors, that person “probably has a higher propensity to 

possibly again – this is not a direct correlation – to engage in some kind of illegal inappropriate 

sexual behavior.” (5/22/17 Tr. at 37). Dr. Palmer acknowledged, however, that the ERASOR tool, 

had not been validated for use on 20-year-olds who are transitioning from the juvenile system; 

however, she stated that “doesn’t make it absolutely wrong to use that instrument.” (5/22/17 Tr. at 

42). 

In A.W.’s case, Dr. Palmer testified that she did not think that therapy would be effective for 

A.W. because he “has been diagnosed with antisocial personality disorder with narcissistic 

tendencies.” (5/22/17 Tr. at 39 and 44). According to Dr. Palmer, “there isn’t any supported, any 

research that supports treatment out there for antisocial personality disorder.”  (5/22/17 Tr. at 44). 
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Dr. Palmer testified that she believed a “correctional approach” would “be the most effective.”  

(5/22/17 Tr. at 40).  

4. The juvenile court judge invoked A.W.’s adult sentence because he did not complete sex 

offender treatment. 

 

During closing argument at the SYO hearing, the State argued that the juvenile court judge 

should invoke the SYO because A.W. “has not completed the Court-mandated treatment,” regardless 

of whether “that is on ODYS or the juvenile himself.”  (5/22/17 Tr. at 58 and 68). While the State 

conceded that A.W. “might be doing well,” it argued that he “still has a ways to go.”  (5/22/17 Tr. at 

59).  

The juvenile court judge stated that it found be clear and convincing evidence that, among 

other things, A.W. “engaged in conduct that created a substantial risk to safety, and I can clarify that 

by saying if you had done your treatment, that is the substantial risk to safety.”  (5/22/17 Tr. at 29-

31). In its written judgement entry, the juvenile court concluded that A.W. “has placed the 

community at Risk since Court Ordered Sexual Offender Treatment was offered upon the youth 

entering ODYS at Cuyahoga Hills Correctional Institution and the youth refused treatment and did 

not engage in until April 2017.” (5/31/17 JE at 5). 

Accordingly, the trial court terminated the juvenile disposition and sentenced A.W. to two 

years in prison. (5/22/17 Tr. at 74-76). The juvenile court also classified A.W. as a Tier III sex 

offender. (5/22/17 Tr. at 76-77). 
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LAW AND ARGUMENT 

 

Proposition of Law I:  The adult portion of an SYO sentence cannot be invoked for failure to 

complete ODYS programming unless the offender was given notice that the failure to comply could 

trigger invocation of the adult sentence and it was possible for the offender to have completed it. 

 

 A.W. was sent to an adult prison because he did not complete sex offender treatment. Such a 

result violates due process for three reasons:  

1.  A.W. did not receive adequate notice of that condition at the time of his plea; 

 

2. A.W. could not complete that treatment due to his short commitment at ODYS; 

 

3. A.W. fully complied with treatment once advised that the failure to do so could result 

in the invocation of his adult sentence. 

 

If this Court finds that due process was violated on any of these grounds, the adult conviction and 

sentence must be vacated. 

 A.W.’s argument is divided into three sections. Section A provides an overview of the 

Serious Youthful Offender statute and its invocation procedure. Section B outlines the three different 

due process arguments. And finally, Section C, in keeping with this Court’s admonition to avoid 

constitutional questions when the case can be resolved on other grounds, presents a threshold 

statutory interpretation issue:  Does the failure to complete treatment constitute “misconduct” as 

contemplated by the SYO statute?  If, as A.W. submits, the answer to that question is no, this Court 

can avoid addressing the due process issues in this case. 

A. Ohio’s Serious Youthful Offender (SYO) specification 

In this case A.W. was adjudged a Serious Youthful Offender (SYO) under R.C. 2152.13. “A 

serious-youthful-offender disposition consists of a ‘blended’ sentence: a traditional juvenile 

disposition and a stayed adult sentence. R.C. 2152.13(D)(2). The court may enforce the adult portion 

of the sentence at a later time if the juvenile commits certain acts that indicate that the juvenile 

disposition has been unsuccessful in rehabilitating him. R.C. 2152.14.”  State v. D.H., 120 Ohio 

St.3d 540, 2009-Ohio-9, ¶ 2, 901 N.E.2d 209. “R.C. 2152.14 installs procedural protections for 
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juveniles before the adult portion of their disposition can be invoked.” In re C.P., 131 Ohio St. 3d 

513, 2012-Ohio-1446, ¶ 79, 967 N.E.2d 729. The invocation procedure can only be initiated through 

a defined process. “[T]he stay on the adult portion of the blended sentence may not be lifted unless 

certain procedural safeguards are satisfied.” In re T.D.R., 11th Dist. No. 2014-L-209, 2015-Ohio-

3541, ¶ 18. 

R.C. 2152.14 governs the circumstances under which a juvenile court may invoke the adult 

portion of a serious youthful offender sentence. D.H., 120 Ohio St. 3d at 545. To invoke the adult 

portion of the SYO sentence, a trial court must find by clear and convincing evidence that: 

1. The person is “serving the juvenile portion of a serious youthful offender 

dispositional sentence.”  R.C. 2152.14(E)(1)(a). 

 

2. The person is at least fourteen years old and has been admitted to a DYS 

facility, or criminal charges are pending. R.C. 2152.14(E)(1)(b). 

 

3. The “person’s conduct demonstrates that the person is unlikely to be 

rehabilitated during the remaining period of juvenile jurisdiction. R.C. 

2152.14(E)(1)(c), or 

 

4. And the person engaged in a further act or acts of “misconduct”3 which either: 

 

 Is a violation of the rules of the institution or the conditions of supervision 

and could be charged as any felony or as a first-degree misdemeanor. R.C. 

2152.14(A)(2)(a), (B)(1), and (E)(1)(c). 

 

 “[C]reates a substantial risk to the safety or security” of the institution, 

community, or victim. R.C. 2152.14(A)(2)(b), (B)(2), and (E)(1)(c). 

 

Id. (emphasis added). This Court has held that in order for a juvenile court to impose the adult 

portion of an SYO sentence “the juvenile must commit a further bad act while in custody before the 

invocation process can begin.” In re C.P., at 534 (emphasis in original). 

 When the adult portion of an SYO sentence is “invoked,” a juvenile’s life is fundamentally 

transformed and the consequences he endures are radically altered. The juvenile is removed from a 

                                                 
3 In setting out the requirements for invocation, R.C. 2152.14 requires that “misconduct has 

occurred” and that any motion to invoke identify at least “one incident of misconduct.”  R.C. 

2152.14(A)(2).  
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system where rehabilitation is the primary focus, where restraints on his liberty are limited until the 

age of 21, and where his adjudication and any sex offender registration will not be public. 

B. The invocation of the adult portion of A.W.’s SYO sentence based upon the failure to 

complete treatment violated A.W.’s Due Process rights because he did not receive 

proper notice, because it was factually impossible to complete, and because it was 

arbitrarily imposed. 

 

The juvenile court’s invocation of A.W.’s adult sentence based upon his failure to complete 

sex offender treatment offends every aspect of due process from its “procedural arbitrariness” to its 

lack of notice and fundamental unfairness. 

The Fourteenth Amendment of the United States Constitution forbids the States from 

depriving any person of life, liberty, or property without due process of law. XIV AMEND. U.S. 

CONST.;  accord, Ohio Const. Art. I, Sec. 10. “Due process of law is the primary and indispensable 

foundation of individual freedom.” In re Gault, 387 U.S. 1, 20 (1967). The Constitutional 

protections of the Due Process Clause apply to juvenile proceedings as “[n]either man nor child can 

be allowed to stand condemned by methods which flout constitutional requirements of due process 

of law.” Id. at 13. The juvenile court’s unique role in the “‘parental’ relationship is not an invitation 

to procedural arbitrariness.” Kent v. United States, 338 U.S. 541, 554-55 (1966). With respect to 

juvenile due process, “fundamental fairness is the overarching concern.”  In re C.P., 131 Ohio St. 3d 

513, 532 (2012). 

Invoking the adult portion of A.W.’s SYO sentence was fundamentally unfair and violative 

of state and federal due process for three reasons:   

1.) Lack of Notice:  A.W.’s Due Process rights were violated when his adult sentence 

was invoked for failing to complete sex offender treatment despite the fact that he 

did not receive proper notice of that possibility at the time of his plea. 

 

Due process does not permit a juvenile court to invoke the adult portion of an SYO sentence 

due to the failure to complete treatment when, as here, the juvenile court does not give the juvenile 

proper notice of that possibility at the time of his plea. 
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In the instant case, the juvenile court advised A.W. at the time of his Serious Youthful 

Offender plea that it was only possible for the adult sentence to be invoked if he committed new 

offenses or caused significant problems in the juvenile institution. The court did not inform him that 

failing to complete sex offender treatment could be the basis for such an invocation. 

The court stated: 

“[T]he only way you will go to Adult Court, young man, is if you act out so badly at 

ODYS that they cannot handle you. Meaning, that you continually fight, you 

continually create delinquent acts.” (emphasis added). 

 

The Court’s advisement amounted to an informal statement of the SYO statute’s language, 

which provides two possible reasons for the invocation of an adult sentence: new crimes or behavior 

that creates a substantial risk of harm to the institution or the community. 

 “Engrained in [the] concept of due process is the requirement of notice.”  Lambert v. 

California (1957), 355 U.S. 225, 228. Moreover, the fair warning requirement of the Due Process 

Clause prohibits an individual from being held “criminally responsible for conduct which he could 

not reasonably understand to be proscribed.”  Rose v. Locke (1975), 423 U.S. 48, 49. Due process 

requires laws to give sufficient warning so that individuals “may conduct themselves so as to avoid 

that which is forbidden.” Id. at 50; see also Grayned v. Rockford (1972), 408 U.S. 104, 108-09; 

Papachristou v. City of Jacksonville (1972), 405 U.S. 156, 162 (“Living under a rule of law entails 

various suppositions, one of which is that ‘[all persons] are entitled to be informed as to what the 

State commands or forbids.’”). As emphasized by the United States Supreme Court in the context of 

sex offender registries, notice “serves to apprise individuals of their responsibilities and to ensure 

compliance” with the law and is important for the law to be enforced by criminal penalties. Smith v. 

Doe (2003), 538 U.S. 84, 96. 

Constitutional due process requires that A.W. have specific notice of the conduct that could 

lead to the invocation of his adult sentence. When, as here, he is told that his adult sentence will only 
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be invoked by his engaging in delinquent acts, his due process rights are violated when his adult 

sentence is invoked for some other condition (non-completion of sex offender treatment) of which he 

was never timely advised. 

2.) Impossibility:  A.W.’s Due Process rights were violated when his adult sentence was 

invoked for failing to complete sex offender treatment despite the fact that it was 

factually impossible for him to complete that treatment during his ODYS 

commitment. 

 

Due Process does not permit a juvenile court to invoke the adult portion of an SYO sentence 

due to the failure to complete treatment when, as here, it was factually impossible for the juvenile to 

complete that treatment. 

Once A.W. was advised that the failure to participate in sex offender treatment could result in 

the invocation of his adult sentence, he participated as ordered. Although the juvenile court order 

invoking the SYO specification indicated that treatment was ordered in November 2016, it was not 

actually ordered by the court until the first review hearing in January 2017. At that time, A.W. was 

willing to participate and did not start right away due to ODYS’s failure to provide treatment. When 

ODYS finally provided treatment, A.W. fully and successfully participated. 

However, once the treatment was implemented, it was impossible for A.W. to meet the 

juvenile court’s new condition that he complete sex offender treatment during the short duration of 

his ODYS commitment—which was not what the juvenile judge either said or journalized at the 

March status hearing.  

For A.W., compliance with the court’s belatedly-imposed condition was simply not possible. 

A.W. was not assessed for his treatment needs until December 2016. At that point, A.W. had only 

five months remaining on his ODYS commitment prior to his 21st birthday. Moreover, both A.W.’s 

treating psychologist and the supervising psychologist at ODYS were quite clear that, given the 

abbreviated duration of A.W.’s total ODYS commitment, it would have been impossible for A.W. to 
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have completed the sex offender treatment programming, even if it had been fully implemented on 

the first day he arrived at the institution. 

The court’s condition of completion of sex offender treatment was fundamentally unfair. 

A.W.’s invocation of his adult sentence was premised upon him scaling a mountain he could never 

have climbed. When the failure to comply is not the fault of the defendant, yet the defendant is 

punished, due process is violated. 

3.) Arbitrariness:  A.W.’s Due Process rights were violated when his adult sentence was 

invoked for failing to complete sex offender treatment despite the fact that A.W. 

participated in sex offender treatment once he was ordered to do so and advised that 

the failure to do so could result in his SYO invocation. 

 

Due Process does not permit a juvenile court to invoke the adult portion of an SYO sentence 

due to the failure to complete treatment when, as here, A.W. participated in sex offender treatment 

once he was ordered to do so and advised that the failure to do so could result in his SYO invocation. 

Such an invocation under those circumstances is arbitrary.  

The trial court’s decision to invoke A.W.’s adult sentence for failing to complete sex 

offender treatment rests upon another flawed and fundamentally unfair premise. A.W. was never 

ordered to complete sex offender treatment. Rather, several months after his disposition, A.W. was 

ordered to “participate” in treatment and then, beginning in April 2017, “to complete as much of the 

program as he can,” (1/20/17 JE and 4/3/17 JE). A.W. complied with both of those directives.  

 At the time of A.W.’s plea, the juvenile court did not say anything about sex offender 

treatment or the consequences of failing to complete such treatment. In January 2017, the juvenile 

court ordered A.W., for the first time, to “participate and engage in sex offender treatment.” 

(1/18/17 Tr. at 5 and 8). This was the first time A.W. had any reason to know that the failure to 

participate sex offender treatment could carry the severe consequence of an adult conviction, an 

adult prison sentence, and lifetime registration as adult. And at this point, A.W. unequivocally 

agreed to participate.  
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At a review hearing on March 31, 2017, the juvenile court learned that sex-offender 

treatment had not begun, despite A.W.’s willingness to participate, because ODYS only placed him 

in a group that was scheduled to start on April 5. (3/31/17 Tr. at 4-5). A.W.’s sex offender treatment 

(which was not court-ordered until January 18, 2017) was delayed for over two and a half months 

due solely to the scheduling procedures of the ODYS institution. 

 The Court was incredulous, stating: 

It’s been two months now where I ordered him to do something. He agreed to do it 

and we’re the ones that are failing him.” 

 

The record is clear that the trial court acknowledged during the March 31, 2017 hearing that the 

delay in implementing sex offender treatment from January to April was the fault of the scheduling 

procedures at ODYS, and placed the blame squarely upon the institution. It is also clear that the 

court informed A.W. at that time, that if he participated from that point onward, the adult sentence 

would not be invoked. Indeed, in its judgment entry, the juvenile court provided that A.W. was 

turning 21 on May 23, 2017 and “needs to complete as much of the program as he can.” (4/3/17 JE) 

(emphasis added). And the court promised A.W. “if you do everything you’re supposed to, I will not 

impose your SYO.” (3/31/17 Tr. at 10). 

 The next hearing in the matter was held on May 8, 2017. The court inquired as to A.W.’s 

participation in both group and individual treatment. (5/8/17 Tr. at 4). There was no dispute that he 

was doing both. (5/8/17 Tr. at 4-5). A.W.’s individual therapist, Dr. Greene testified that A.W. was 

totally engaged in treatment with her:   

So [A.W.] engages in our individual sessions. He’s been very willing, I’ll say to talk 

about a lot of very sensitive issues which has been important. Basically, we focus on 

looking at his underlying thinking error, thoughts, perceptions, feelings that 

contribute to his behaviors. We talked pretty extensively about his triggers and that’s 

kind of where we’re at with things. He is engaging in the conversation and he and I 

have talked about one of my main concerns is, you know, our discussions of triggers 

and thinking errors and that we’re right at the beginning of treatment. 

 

(5/8/17 Tr. at 6).  
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Similarly, at the May 22, 2017, the uncontroverted evidence established that A.W. was 

actively participating in both individual and group sex offender treatment. His individual therapist, 

Dr. Greene, testified that A.W. “was very engaged and he did do the work.”  (5/22/17 Tr. at 7). And 

Bonita Reaves, the social worker who facilitated the group therapy, testified that A.W. “did well” in 

the group, “was always on time,” “did a lot of sharing,” was “attentive,” asked “relevant questions,” 

and “completed all of his homework assignments.”  (5/22/17 Tr. at 15 and 19).  

 In summary, the evidence in this case established that: 

 A.W. was never ordered to complete sex offender treatment. 

 

 A.W. was only ordered to “participate” in treatment as of January 2017. 

 

 A.W. was willing to participate in treatment as of January 2017 but ODYS itself 

caused a delay in implementing the program from January until early April.  

 

 Once the treatment was implemented, A.W. did participate, in both group and 

individual therapy. 

 

 The full treatment program was a minimum of nine months, which was longer than 

the period of A.W.’s commitment to ODYS. (5/8/17 Tr. at 14). 

 

Because the juvenile court never ordered A.W. to “complete” sex offender treatment, it could not 

invoke his adult sentence on that basis. And when the juvenile court ordered A.W. to “participate” in 

sex-offender treatment in January and April 2017, A.W. had become engaged in treatment since 

ODYS made it available to him and complied with the court’s April order to “complete as much of 

the program as he can.”  When, as here A.W. did exactly what he was ordered to do, it is arbitrary 

and violates the very fabric of the Due Process Clause to invoke the adult portion of his sentence. 

C. The failure to complete treatment does not constitute misconduct to support the 

invocation of the adult portion of a juvenile’s SYO sentence. 

 

Although this Court has accepted the instant case to address the Due Process issues attendant 

to the invocation of the adult portion of A.W.’s SYO sentence, it is well-established that this Court 

will decide constitutional questions “only when absolutely necessary.” Norandex, Inc. v. Limbach, 

69 Ohio St. 3d 26, 28; State v. Moore, 154 Ohio St. 3d 94, 95 (2018) (addressing statutory arguments 
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before proceeding to constitutional issues). In this case, A.W.’s due process rights were violated. 

However, there is a simpler, non-constitutional basis for reversal. Specifically, the SYO invocation 

statute requires proof of further “misconduct” before the adult portion of an SYO sentence can be 

invoked and the failure to complete treatment does not constitute misconduct within the meaning of 

that statute. Because the failure to complete treatment does not constitute misconduct, the trial court 

erred, as a matter of law, by invoking A.W.’s adult sentence on that basis. 

The trial court’s sole basis for the invocation of A.W.’s adult sentence was his failure to 

complete sex offender treatment. Setting aside all of the Due Process problems that occurred in this 

case, the trial court’s invocation order should before reversed because the failure to complete 

treatment does not constitute a further act of “misconduct” as required by R.C. 2152.14. 

R.C. 2152.14 (A)(2) defines the “further misconduct” the court is to consider for invoking 

the adult portion of an SYO sentence. Under that section the court may consider imposing the 

sentence if it finds by clear and convincing evidence one of two things: 

(a) The person committed an act that is a violation of the conditions of supervision 

and that could be charged as any felony or as a first degree misdemeanor offense of 

violence if committed by an adult. 

 

(b) The person has engaged in conduct that creates a substantial risk to the safety or 

security of the community or of the victim. 

 

While subsections (a) and (b) each contemplates a separate analysis, the standard has been well-

established that both require a showing that the juvenile committed some additional act that would 

form the basis of the SYO invocation. In re C.P., 131 Ohio St. 3d 513. 

This Court has stated that in order for a juvenile court to impose the adult portion of an SYO 

sentence the juvenile must commit “a further bad act” or “further serious wrongdoing” while in 

custody before the invocation process can begin. In re C.P., at 534. (emphasis in original). See In re 

C.P., 131 Ohio St. 3d 513; 534 ; State v. D.H., 120 Ohio St. 3d 540. This “further wrongdoing” must 

extend beyond the original charge. State v. D.H., 120 Ohio St. 3d 540.  
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Because this standard as adopted by the Supreme Court requires the showing of some 

additional misconduct, it precludes the invocation of the adult sentence as further sanction for the 

original charge. “The juvenile cannot be sent directly to an adult facility for the acts that led to his 

serious-youthful-offender status.” State v. D.H., 120 Ohio St. 3d 540. The standard is clear that 

“[o]nly further bad acts by the juvenile as he is rehabilitated in the juvenile system can cause the 

stayed adult penalty to be invoked” In re C.P., 131 Ohio St. 3d 513 at 517.  

In this case, A.W. was not alleged to have committed a “further bad act” but was alleged to 

have failed to complete the full course of treatment, a program that was directly focused on dealing 

with the issues arising from his original offense. By invoking the adult sentence in the absence of 

any further misconduct, and only on the basis of his alleged failure to complete court-ordered 

treatment, the trial court here effectively sanctioned him for his original conduct, and not for any 

additional misconduct. A.W.’s failure to complete treatment was not an affirmative “further bad act” 

under the SYO statute or the myriad cases that have examined it. It was not misconduct and thus 

should not have triggered the invocation of his suspended adult sentence. 

Indeed, this case illustrates the constitutional dangers of expanding the basis for invoking the 

adult portion of the SYO sentence beyond its statutory basis of additional misconduct. As written, 

only further criminal offenses or affirmative acts that create a substantial risk of safety can provide 

the basis for invoking a suspended adult SYO sentence. The lower courts’ expansion of the statutory 

requirement of an act of “misconduct” to include a failure to complete institutional programming 

extends the SYO statute far beyond the spirit of the law itself, and creates innumerable collateral 

problems, the solutions for which are murky at best. 

If the hazy veil of uncertainty cast by this kind of broad reading of the SYO statute were to 

become well established, then a subjective and capricious standard would be set in stone across the 

State. Unfettered from any objective reckoning, rooted in the law, both trial courts and 
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administrators of ODYS would be blessed with wide and unchecked discretion to define whatever 

acts or omissions they determined to be worthy of invocation. 

Further, not only would such a framework offend basic notions of due process, it would defy 

any attempt by a trial court to conform to the notice requirements necessary to properly advise a 

juvenile of the potential consequences of an SYO plea. The state of the law would be that an SYO 

sentence could conceivably be triggered at the whim of the institutional bureaucracy, for whatever 

conduct they deemed rose to the level of their definition of risk.  

A trial court would then be placed in the untenable position of advising a subject juvenile of 

conditions that were impossible to enumerate. Notice would have to be so broad as to inform the 

juvenile that virtually anything ODYS decided to require as a matter of institutional programming 

could conceivably result in an invocation proceeding. 

To enshrine such broad notice, encompassing everything conceivable, would inform a 

juvenile of nothing meaningful. It would effectively write into the law the most arbitrary standard 

imaginable, one to which no person could ever be expected to tailor or conform their behavior. 

Because such an absurd result was obviously not intended by the General Assembly, this Court 

should return to the definition of an act of “misconduct” to its original meaning of further 

wrongdoing. Because the failure to complete treatment is not encompassed in that definition, it 

cannot be the basis for invoking the adult sentence. 

CONCLUSION 

 

The application of the SYO dispositional framework has been well established since its 

inception in Ohio. A suspended adult sentence can only be imposed under clearly defined 

parameters. It must be demonstrated that a youth has committed some actual misconduct while 

serving the juvenile portion of the sentence, either a new crime or some “further bad act.” 

The trial court must provide full and fair notice to any juvenile entering into an SYO 

disposition, informing him of exactly what conduct could result in the invocation of the suspended 
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adult sentence, so that such a plea can be entered into knowingly, voluntarily and intelligently, and 

so that a juvenile can conform his conduct to avoid the imposition of adult sanctions. 

The invocation in this case imposed A.W.’s adult sentence without a showing of any 

misconduct or a further bad act, but rather based upon his failure to complete court ordered 

treatment—a condition the court did not notify him of, and which was impossible for him to satisfy. 

As such, the invocation here was improper, violating both the standard established by this court and 

the fundamental due process required by the State and Federal Constitutions. 

     Respectfully submitted, 

      s/ Cullen Sweeney   

      CULLEN SWEENEY 
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