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INTERESTS OF THE AMICI 

Amici have a shared interest in protecting 

juvenile homicide offenders from increased penalties 

from the ex post facto application of the 1996 

amendment to G. L. c. 127, § 133A (“Section 133A”).  

Amici and their interests are as follows: 

Massachusetts Association of Criminal Defense 

Lawyers (MACDL): MACDL is an incorporated association 

of more than 1,000 experienced trial and appellate 

lawyers who are members of the Massachusetts Bar and 

who devote a substantial part of their respective 

practices to criminal defense.  MACDL is dedicated to 

protecting the rights of the citizens of the 

Commonwealth guaranteed by the Massachusetts 

Declaration of Rights and the United States 

Constitution.  MACDL seeks to improve the criminal 

justice system by supporting policies and procedures 

to ensure fairness and justice in criminal 

matters.  MACDL devotes much of its energy to 

identifying, and attempting to avoid or correct, 

problems in the criminal justice system.  It files 

amicus curiae briefs in cases raising questions of 

importance to the administration of justice.  The  
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MACDL Board has determined that the Roberio matter is 

such a case. 

Juvenile Law Center: The Juvenile Law Center 

advocates for rights, dignity, equity and opportunity 

for youth in the child welfare and justice systems 

through litigation, appellate advocacy and submission 

of amicus briefs, policy reform, public education, 

training, consulting, and strategic communications.  

Founded in 1975, Juvenile Law Center is the first non-

profit public interest law firm for children in the 

country.  Juvenile Law Center strives to ensure that 

laws, policies, and practices affecting youth advance 

racial and economic equity and are rooted in research, 

consistent with children’s unique developmental 

characteristics, and reflective of international human 

rights values.  Juvenile Law Center has participated 

in appeals to this Court addressing the protections 

that must be afforded to youth in the juvenile justice 

system, including as amicus curiae in Commonwealth v. 

Brown, No. SJC-11454; Commonwealth v. Guthrie G., No. 

SJC-09805; Commonwealth v. Juvenile “LN” G., No. SJC-

12351 and Commonwealth v. Lugo, No. SJC-12546. 

Prisoners' Legal Services (PLS): PLS, formerly 

known as Massachusetts Correctional Legal Services, 
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was established in 1972 to protect and promote the 

civil and constitutional rights of Massachusetts 

prisoners.  PLS provides legal assistance through 

litigation, informal advocacy, and advice to prisoners 

on a wide variety of issues, including medical care, 

conditions of confinement, guard brutality, solitary 

confinement, access to rehabilitation programs, and 

parole.  PLS receives over 2,000 requests for 

assistance each year, including many from prisoners 

who allege unfair and arbitrary treatment from the 

Parole Board.  PLS has a longstanding commitment to 

ensuring that Massachusetts prisoners, including 

individuals with life sentences, have fair opportunity 

to be released on parole. 

Northeastern Prisoners’ Assistance Project 

(“Northeastern PAP”): Northeastern PAP was founded by 

Northeastern University School of Law students in 

1979.  Among other things, Northeastern PAP trains law 

students to represent prisoners at second-degree life 

sentence parole release hearings.  Each year, 

Northeastern PAP represents more than twenty second-

degree lifers, some of whom were juveniles at the time 

of their crime, at their parole release hearings.  The 

vast majority of Northeastern PAP’s clients committed 
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their crimes prior to 1996 when the amendment to G.L. 

c. 127, § 133A changed the maximum possible length of 

a setback after a parole denial from three years to 

five years.  Northeastern PAP has a long-standing 

interest in limiting the application of this amendment 

because it hinders prisoners’ rehabilitation and their 

timely re-entry and return to the community.   

Harvard Prison Legal Assistance Project (“Harvard 

PLAP”): Harvard PLAP was founded by students at 

Harvard Law School over forty years ago.  Harvard PLAP 

trains law students to represent incarcerated 

individuals in certain types of parole hearings, 

including parole revocation, rescission, and second-

degree life sentence hearings.  Harvard PLAP also 

represents prisoners in prison disciplinary hearings 

and commutation petitions and engages in other efforts 

to promote prisoner rights.    

Coalition for Effective Public Safety (CEPS): 

CEPS is an organization of advocates, program 

providers, parolees, formerly incarcerated men and 

women, friends and relatives of prisoners, and human 

rights activists who have joined forces to promote and 

safeguard the human rights of all people across 

Massachusetts, with a focus on reforming parole, 
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solitary confinement and the medical release of 

prisoners.  Many of CEPS’ members have had their lives 

negatively impacted by the application of the 

challenged amendment to G.L. c. 127 § 133A to their or 

their family members’ cases.  The lengthening of the 

parole setback period frustrates rehabilitation, 

extends incarceration time, and impedes re-integration 

into the community. 
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 STATEMENT OF AMICUS ISSUE I.

The issue on which the Court solicited amicus 

briefs is: “Where a juvenile homicide offender 

convicted of first-degree murder became eligible for 

parole in light of Diatchenko v. Dist. Attorney, 466 

Mass. 655 (2013); where, at the time of the offense, 

G. L. c. 127, § 133A, provided that a prisoner 

eligible for but denied parole was entitled to a 

review hearing within three years; and where that 

statute was amended in 1996 to provide instead for a 

review hearing within five years, whether application 

of the five-year provision, rather than the three-year 

provision, to the juvenile homicide offender 

constitutes an ex post facto violation.” 

 STATEMENT OF THE CASE II.

Jeffrey Roberio is a juvenile homicide offender.  

The offense for which he was convicted occurred on 

July 29, 1986, when Roberio was 17-years-old.  He was 

taken into custody shortly after the homicide, and has 

been in custody ever since, a total of over 32 years. 

Roberio was convicted of first-degree murder and 

armed robbery in August 1987, but his conviction was 

reversed by this Court in 1998.  See Commonwealth v. 

Roberio, 428 Mass. 278 (1998).  In January 2000, he 
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was retried and reconvicted, and sentenced to life in 

prison with no possibility of parole.  His convictions 

were subsequently affirmed on appeal.  See 

Commonwealth v. Roberio, 440 Mass. 245 (2003).   

When this Court decided Diatchenko v. Dist. 

Attorney, 466 Mass. 655 (2013), (hereinafter 

“Diatchenko I”), it gave Roberio, as well as the 

approximately 60 other juveniles who were then serving 

sentences for first-degree murder in Massachusetts, 

hope, for the first time, that they might not die in 

prison.  By holding that a life sentence without the 

possibility of parole for a juvenile homicide offender 

constituted “cruel and unusual punishment in violation 

of art. 26 of the Massachusetts Declaration of 

Rights,” and by further holding that its decision 

would be applied retroactively, the Court provided 

Roberio, and the cohort of which he is a part, with 

the possibility of freedom.  Id. at 667–71. 

Following Diatchenko I, Roberio was resentenced 

to life in prison with parole eligibility after 15 

years.  Having already served well over 15 years in 

prison, he requested and received a parole hearing.  

On June 25, 2015, the Massachusetts Parole Board heard 

Roberio’s first parole application.  The application 
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was denied, and Roberio was given a five-year setback 

under an amendment to Section 133A that had gone into 

effect in 1996 (the “1996 Amendment”), ten years after 

Roberio’s offense, and nine years after his initial  

conviction.  The five-year setback was the maximum 

permitted by law.  See R. at 17. Prior to 1996, 

including as of the time of Roberio’s offense and 

conviction, the maximum potential parole setback was 

three years. 

On August 24, 2016, Roberio filed a petition 

pursuant to G.L. c. 231A, seeking a declaration that 

the retroactive application of the five-year setback 

to his case violated his state and federal 

constitutional right not to be subject to an ex post 

facto law.  On February 7, 2017, Roberio moved for 

summary judgment pursuant to Mass. R. Civ. P. 56(c) 

and the Parole Board moved for judgment on the 

pleadings pursuant to Mass. R. Civ. P. 12(c).  On July 

7, 2017 the Superior Court denied Roberio’s motion, 

and granted judgment to the Parole Board.  Roberio’s 

appeal and this Court’s solicitation of amicus briefs 

followed.   
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 SUMMARY OF ARGUMENT III.

As a threshold matter, this Court need not reach 

the constitutional ex post facto issue presented on 

appeal, because the 1996 Amendment is substantive, not 

procedural, and there is no indication in the statute 

that it was ever intended to apply retroactively, 

either to adults or juveniles.  See infra. § V.A. 

If the Court reaches the constitutional issue, it 

should find that retroactive application of the 1996 

Amendment to offenders whose offenses were committed 

prior to 1996 violates ex post facto precepts, most 

fundamentally because any such application would 

create a significant risk that these offenders would 

serve an increased term of imprisonment.  See infra.  

§ V.B.  The litmus test for an ex post facto violation 

is the risk of increased punishment, not the certainty 

of it.  This Court made that clear in Commonwealth v. 

Brown, 466 Mass. 676, 689 n.10 (2013), where it found 

that application of a 2012 amendment to Section 133A, 

which increased the initial term of parole eligibility 

for second-degree homicide offenders from 15 years to 

15-25 years, constituted a constitutional ex post 

facto violation as applied to Brown, not because it 

would necessarily result in an increased sentence, but 
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because of the risk that it might.  The result in 

Brown dictates the same result here.  See infra.      

§ V.C. 

The risk here of an increased sentence is 

especially significant for first-degree juvenile 

homicide offenders, like Roberio, whose lives have 

only recently been transformed from hopelessness to 

hope by this Court’s Diatchenko I decision, and whom 

this Court, the Supreme Court, and neuroscience have 

all found to be particularly capable of change, 

growth, and maturation.  See infra. § V.B.3-4.   

If parole for this cohort of juvenile homicide 

offenders were only a remote and speculative 

possibility, or the Parole Board had a practice of 

expediting parole review hearings based on changed 

circumstances, then the ex post facto result here 

might be different.  But the empirical evidence of the 

past four years regarding the granting of parole to 

members of the cohort establishes the possibility of 

parole for them is anything but remote (just as one 

would expect based on the teachings of Diatchenko I).  

Further, the Board’s apparent history of never 

granting expedited review hearings makes clear that 

misplaced five-year setbacks will not be undone.  
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Rather, they will result in unnecessarily and 

unconstitutionally increased sentences.  See infra.   

§ V.B.2-3. 

The conclusion that the 1996 Amendment risks 

increasing the term of incarceration for those to whom 

it is retroactively applied is buttressed by the 

legislative intent of the Amendment, and the design of 

the Parole Board’s implementation regulations.  The 

legislative history of the 1996 Amendment shows that 

it was intended to increase punishment by increasing 

the time-period between parole hearings.  And the 

Board’s implementation regulations create a 

presumption that a five-year setback will be applied.  

See infra. § V.D. 

In making the case against a finding of an ex 

post facto violation, Respondent-Appellee relies 

heavily on the Supreme Court’s decisions in California 

Dep't of Corr. v. Morales, 514 U.S. 499 (1995) and 

Garner v. Jones, 529 U.S. 244 (2000), two cases in 

which the Court reject ex post facto challenges to 

statutes increasing the terms of parole setbacks for 

violent adult offenders.  But both Morales and Garner 

are fundamentally distinguishable from this case, as 

both involved incorrigible adult double-murderers for 
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whom the chance of parole would never be anything 

other than remote and conjectural.  In contrast, this 

case concerns juvenile offenders who are the very 

definition of corrigible and changeable.  See infra. § 

V.E. 

Even if this Court were to find that the 

retroactive application of the 1996 Amendment does not 

offend the ex post facto prohibition of the U.S. 

Constitution, it should follow the South Carolina 

Supreme Court and find that it offends the ex post 

facto provision of the state Constitution.  Doing so 

would be in keeping with the teachings of Diatchenko I 

and its progeny, and help to fulfill the promise made 

by this Court in Diatchenko I that juvenile homicide 

offenders would receive a meaningful opportunity for 

parole.  See infra. § V.F.  

 STATEMENT OF FACTS IV.

A. Jeffrey Roberio 

As noted in his Parole Board Decision, Roberio 

had a difficult childhood.  R. at 7.  His “mother was 

emotionally distant and neglectful, and . . . his 

father was an alcoholic and typically unavailable for 

support.” Id.  By the age of 16, Roberio had dropped 

out of school, and was regularly drinking alcohol to 
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excess.  Id.  A year later, when he was 17, he 

committed the homicide offense for which he was later 

convicted.  Id. at 3.  

As of the time of the homicide, Roberio suffered 

from learning disabilities, attention deficit 

disorder, oppositional defiant disorder, two separate 

closed head injuries, lead poisoning, and alcohol and 

drug abuse.  Id. at 7.  The record indicates that 

Roberio’s alcoholism as well as his neurological and 

developmental disabilities, including age-related 

impulsivity, contributed to his offense.  Id.   

Roberio was taken into custody shortly after the 

offense, and has now been incarcerated for over 32 

years.  Id. at 4.  While in custody, Roberio has 

incurred 39 disciplinary reports, most of which have 

been for minor infractions, such as violations of 

“count procedure.” Id.  Notably, he has not been 

involved in an infraction involving fighting or 

violence of any sort since 1988, i.e., 30 years ago, 

when he was just 19-years-old.  Id.  And he has 

incurred no disciplinary reports whatsoever since 

November 2011, over seven years ago.  Id. 

By all accounts, Roberio has for many years 

expressed genuine remorse and accepted full 
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responsibility for his crimes.  Id. at 7.  He has also 

acknowledged and treated his alcoholism by, among 

other things, regularly attending AA/NA meetings for 

the past ten years.  Id. at 6.  There is no evidence 

that he has had a single drink of alcohol in the past 

three decades.  And as for the impulsivity and various 

neurological and developmental disabilities from which 

he suffered as a child, two separate 

neuropsychologists have testified that his “delayed 

neurological maturation ha[s] resolved itself.” Id. at 

7.  There is no evidence to suggest otherwise. 

Until recently, indeed for virtually his entire 

term of imprisonment, Roberio was incarcerated at the 

Old Colony Correctional Center (“OCCC”).  Id. at 6.  

For years he turned down opportunities to transfer 

elsewhere, because OCCC is only five minutes from 

where his family lives, and he wanted to be near them 

for support.  Id.  He recognized that other 

institutions may have offered more rehabilitative 

programs than OCCC, but as he told the Parole Board in 

2015, he had “become very complacent” and 

“comfortable” at Old Colony.” Id.  Of course, it is 

hardly surprising or blameworthy that for years 

Roberio placed family and familiarity over ambition 
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and formal programmatic rehabilitation; after all, for 

virtually his entire stay in OCCC, that is until this 

Court’s decision in Diatchenko I in December 2013, 

Roberio had no reason to believe he would ever again 

live outside the prison walls, i.e., he had no reason 

to believe that he would ever experience a tangible 

benefit from rehabilitation programming.   

Following Diatchenko I, Roberio immediately 

became parole eligible by virtue of the fact that he 

had already served not just 15, but nearly 28 years in 

prison.  His initial hearing was held on June 25, 

2015, and about four months later the Board denied him 

parole and gave him a five-year setback.  Although it 

noted that Roberio’s “overall conduct in prison does 

not raise heightened concern for violence and 

substance abuse,” the Board found that he had been too 

“complacent in addressing these issues.”  Id. at 8.  

Noting that Roberio had completed very little formal 

anti-violence or substance abuse programming, the 

Board recommended that he “engage in rehabilitative 

programming that addresses substance abuse, anger, 

violence, and any potential mental health issues.” Id.  

Notwithstanding the fact that two independent 

psychologists had deemed his mental health issues 
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resolved, and the fact that he does not appear to have 

abused alcohol or drugs or engaged in any acts of 

violence for three decades, Roberio took the Board’s 

recommendations to heart.  While he may have been 

“complacent” in the years before this Court’s decision 

in Diatchenko I, since his parole hearing he has been 

anything but.  Soon after his adverse parole decision, 

he accepted a transfer from OCCC to MCI-Norfolk where 

he successfully completed numerous rehabilitation 

programs including programs regarding criminal 

addictive thinking, violence reduction, mental 

flexibility, and a non-violent conflict resolution 

program.  See Deal v. Comm’r of Correction, 478 Mass. 

332, 339 n.8 (2017).  He also qualified for placement 

in minimum security prison based on the Department of 

Correction’s (“DOC”) objective classification scoring 

system.  Id. at 338.  Further, according to his 

counsel, Roberio was recently – on November 29, 2018 - 

transferred from MCI-Norfolk to MCI-Pondville, which 

is a minimum security prison.  Roberio’s counsel and 

Amici believe that Roberio’s transfer to minimum 

security makes him the first inmate in Massachusetts 

to achieve minimum-security status without either a  
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positive vote from the Parole Board or a setback of 

three years or less.  

B. The Massachusetts Parole Board  

Roberio was one of the initial first-degree 

juvenile homicide offenders to be considered for 

parole by the Board.  But, as illustrated in the 

following table, the Board has a long history of 

considering “lifers” for parole: 
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SOURCES:  
Yellow = Parole Board Website, Massachusetts Parole Board, Annual 
Statistical Reports for 2014 (at p. 16), 2015 (at p. 16), and 
2016 (at p. 15).  
Green = Parole Board Website, decision by decision review. See 
Addendum to this Brief (“ADD”) at 14-17 (Affidavit (“Aff.”) of 
James Pingeon ¶¶ 3-5);  
Blue = Boston Globe articles dated 2/7/11 and 3/26/12. See ADD at 
10-13;  
Red = See ADD at 18-20 (Supplemental Affidavit of Patricia Garin 
¶¶ 3-6). 
 
* “Appeals” refers inclusively to all grants of administrative 
appeals, requests for reconsideration of parole denials, and 
requests for expedited review hearings.  The Parole Board does 
not publish aggregate statistics regarding the success rates of 
such appeals and requests. The only way to assess these success 
rates is by reviewing Parole Board decisions individually, and by 
drawing on the experience of attorneys who have extensive 
experience with the Parole Board. The sources of the information 

Parole Hearings for “Lifers,” 1990-2018 

Year Hearings 
Parole 
Granted

Parole 
Denied 

Parole 
Rate 

> 3yr Setback   
Appeals 
Granted* 

1990 70 20 50 34%  ZERO 
1991 60 14 46 23%  ZERO 
1992 56 13 43 23%  ZERO 
1993 79 17 62 22%  ZERO 
1994 82 16 66 20%  ZERO 
1995 66 8 58 12%  ZERO 
1996 98 11 87 11%  ZERO 
1997 78 5 73 6%  ZERO 
1998 72 8 64 11%  ZERO 
1999 102 22 80 22%  ZERO 
2000 86 20 66 23%  ZERO 
2001 96 31 65 32%  ZERO 
2002 123 38 85 31%  ZERO 
2003 101 41 60 40%  ZERO 
2004 133 59 74 44%  1**** 
2005 106 33 73 31%  ZERO 
2006 114 35 79 31%  ZERO 
2007 109 29 80 27%  ZERO 
2008 108 29 79 27%  ZERO 
2009 88 35 53 40%  ZERO 
2010 128 40 88 31%  ZERO 
2011 106 12 94 11% 74 of 94 (79%) ZERO 
2012 133 25 108 19% 85 of 108 (79%) ZERO 
2013 101 25 76 24% 56 of 76 (74%) ZERO 
2014 101 41 60 41%  ZERO 
2015 113 33 89 21%  ZERO 
2016 122 33 89 27% 48 of 89 (54%) 3**** 

2017 128 33 95 26% 55 of 95 (58%) ZERO 
2018 25*** 10 15 40% 8 of 15 (53%) ZERO 
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in this column are: ADD at 14 (Pingeon Aff.); and R. at 1-6 
(Affidavit of Patricia Garin).  
 
 
*** The 2018 statistics are incomplete. There were more than 25 
lifer hearings in 2018, but to date only 25 decisions have been 
issued and listed on the Parole Board’s Website.  
 
 
**** Based on the collective experience of the Amici, and a 
review of multiple Parole Board decisions, we have been able to 
uncover four instances among the thousands of lifer cases 
considered by the Parole Board where appeals and/or requests for 
reconsideration were successful: (i) In 2004, Northeastern PAP 
appealed the parole denial and 5-year setback of David Sibinich. 
After appeal and rehearing, Sibinich’s setback was reduced to two 
years. (ii) In 2016, Northeastern PAP appealed the parole denial 
and 4-year setback of Ralph Geary. After appeal and rehearing, 
Geary was paroled to the Interstate Compact (Ohio). (iii) In 
2016, Harvard PLAP appealed a 1-year setback that had been given 
to Wilfred Dacier, who received a new hearing as a result of the 
appeal. (iv) PLS reviewed all lifer parole decisions from 2016 to 
date, and found only one successful request for reconsideration. 
That one occurred in 2016 on behalf of Roy White, whose parole 
had been revoked. Upon reconsideration, and new information 
regarding the problems White encountered while out on parole, he 
was re-paroled. 

 

 

 

The statistical information regarding initial 

parole hearings for first-degree juvenile homicide 

offenders from 2014 (when the first such hearings took 

place) to date are as follows: 

 

Initial Parole Hearings: Juvenile First-Degree Lifers, 2014-2018 
Initial 
Hearings 

Parole Granted Parole Rate Setbacks > 3 
Years 

35 12 
12 of 34*
(35%) 

9 of 22 (41%) 

Source: Respondent-Appellee’s Brief (“Resp. Br.”) at 13. 
*One case remains under advisement. 
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Based on all of the above statistical 

information, the following facts, all of which bear on 

the ex post facto issue before the Court, appear to be 

undeniable: 

• Lifer parole rates vary from year to year, and 

from administration to administration.  Many 

political and other factors, unrelated to the 

merits of individual cases, contribute to parole 

decisions.  For instance, it is no accident that 

parole rates plummeted in the period 1995-1996, 

and no accident that Section 133A was amended in 

1996, at the exact time of public concern with 

“superpredators” (later debunked) – see, e.g., 

Elizabeth S. Scott & Laurence Steinberg, Social 

Welfare and Fairness in Juvenile Crime 

Regulation, LA. L. Rev. 35, 36, n.6 (2010).  

Likewise, it is no accident that parole rates 

again plummeted in the immediate aftermath of 

Dominic Cinelli’s murder of a Woburn police 

officer on December 26, 2010.  See Maria Cramer, 

Parole Board Still Slow to Release Inmates 8 

Years After Ex-Convict Killed Officer, Critics 

Say, BOSTON GLOBE, June 26, 2018. 



ACTIVE/97913718.2
 

 

16 
 

• With the exception of 1995-1998, 2011 and 2012, 

the annual parole rate for lifers has always been 

between 20% and 44%, reaching 40% or higher in 

2003, 2004, 2009, 2014, and 2018.  The Parole 

Board’s current assertion (see Resp. Br. at 30 

n.9) that the 41% figure for 2014 was an 

“aberration” is simply not true.   

• The chance that first-degree juvenile homicide 

offenders will be paroled is not remote.  At 

their initial parole hearings this cohort has 

been paroled at a rate of 35%.  If we were to 

include the results of the very few review 

hearings for first-degree juvenile offenders that 

have occurred to date, the positive parole rate 

would be even higher. See, e.g., ADD at 14 

(Pingeon Aff. ¶ 3).  

• When first-degree juvenile homicide offenders 

have been denied parole, it has not been unusual 

for them to receive setbacks of greater than 

three years.  This has occurred in 9 of 22 cases, 

i.e., a rate of 41%.  More generally for lifers, 

including second-degree juvenile homicide 

offenders, setbacks of greater than three years 

have been routine, occurring annually at rates of 
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50% to almost 80%.  See, e.g., R. at 9-14 (Garin 

Aff. ¶¶ 19-20). 

• Although reconsideration and administrative 

appeals of parole denials as well as  

acceleration of review hearings, are all 

theoretical possibilities under the law and the 

Parole Board’s regulations, as a practical 

matter, successful reconsideration requests, 

administrative appeals, and expedited review 

hearings almost never occur. Our research has 

uncovered only three successful administrative 

appeals and only one successful request for 

reconsideration.  See R. at 9-14 (Garin Aff.    

¶¶ 16-17, 23-24); ADD at 18-20 (Supp. Garin Aff. 

¶¶ 4-6); ADD at 17 (Pingeon Aff. ¶ 5). 
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 ARGUMENT V.

A. As a Statutory Matter, the 1996 Amendment 
Does Not Apply Retroactively. 

As a threshold matter, this Court need not reach 

the Constitutional ex post facto issues raised on 

appeal, because as a pure matter of statutory 

interpretation there is no evidence that the 1996 

Amendment was ever intended to apply retroactively.  

“Absent clear language to the contrary it is presumed 

that legislation is not intended to operate 

retroactively."  Commonwealth v. Fuller, 421 Mass. 

400, 408 (1995).  Here, the 1996 Amendment includes no 

language to the contrary, let alone the requisite 

clear language.  Without this language, the statutory 

amendment may not be applied retroactively. 

Of course, retroactive application of statutes 

“relating merely to . . . procedure which do not 

affect substantive rights” is permissible.   

Commonwealth v. Greenberg, 339 Mass. 557, 578–79 

(1959).  For instance, statutes that provide notice to 

third parties but do not affect an offender’s 

substantive rights may be applied retroactively.  See, 

e.g., Stewart v. Chairman of the Massachusetts Parole 

Bd., 35 Mass. App. 843, 847 (1994)(upholding 
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retroactive application of statute requiring that 

notice of parole hearing be given to victims’ 

families).  But, here, there can be no question that 

the 1996 Amendment’s change of the maximum setback 

period for parole eligibility from three years to five 

years is substantive.  See, e.g., Johnson v. Comm'r of 

Correction, 258 Conn. 804, 818–19 (2002)(amendment to 

statute changing parole eligibility date for violent 

offenders is substantive, not procedural, and, 

independent of ex post facto concerns, may not be 

applied retroactively without express indication of 

legislative intent).  Two years of a man’s life is 

substantive.  Indeed, the Supreme Court recognized as 

much in Garner, 529 U.S. at 257, when it remanded the 

case to the lower courts for consideration of whether 

the increase in Georgia’s parole setback period from 

three to eight years created a sufficient risk of 

extending incarceration.  If setback rules were merely 

procedural, there would have been no need for a 

remand.  This Court should reject the retroactive 

application of the 1996 Amendment to Roberio, and to 

all others (regardless of juvenile status) who have 

received parole eligible sentences for crimes 



ACTIVE/97913718.2
 

 

20 
 

committed prior to the effective date of the 1996 

Amendment.   

B. The Retroactive Application of the 1996 
Amendment to Roberio and Similarly Situated 
Juvenile Homicide Offenders Sufficiently 
Risks Increasing Their Terms of 
Incarceration So As To Violate the State and 
Federal Constitutional Ex Post Facto 
Provisions. 

Even in cases where the retroactive application 

of a statutory amendment is permitted by the clear and 

express language of the statue, courts do “well to 

tread lightly" to ensure the application does not run 

afoul of the Constitutional prohibition against ex 

post facto laws.  Commonwealth v. Davis, 380 Mass. 1, 

16 (1980).  Both “Article I, § 9, of the United States 

Constitution and art. 24 of the Massachusetts 

Declaration of Rights provide protection from the 

operation of ex post facto laws.”  Commonwealth v. 

Kelley, 411 Mass. 212, 214 (1991).  These provisions 

forbid the enactment of any law “which . . . imposes 

additional punishment to that then prescribed.”  

Weaver v. Graham, 450 U.S. 24, 28 (1981)(citing U.S. 

Const. art. I, §§ 9, 10); see Clay v. Massachusetts 

Parole Bd., 475 Mass. 133, 135 (2016)(prohibiting laws 

that retroactively increase the possible penalty for a  
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crime committed before the enactment of an applicable 

statute).   

“Retroactive changes that apply to the denial of 

parole are a proper subject for application of the ex 

post facto clause.”  Clay, 475 Mass. at 135-36; see 

also Garner, 529 U.S. at 250 (changes in parole laws 

“may be violative of” the ex post facto precept); 

Lynce v. Mathis, 519 U.S. 433, 445–46 (1997) (Florida 

statute retroactively cancelling inmates’ provisional 

release credits violated ex post facto clause); 

Weaver, 450 U.S. at 35 (statutory provision that 

“constricts the inmate’s opportunity to earn early 

release . . . runs afoul of the prohibition against ex 

post facto laws”); Warden, Lewisburg Penitentiary v. 

Marrero, 417 U.S. 653, 663 (1974) (“repeal of parole 

eligibility previously available to imprisoned 

offenders would clearly present [a] serious question 

under the ex post facto clause”). 

To prevail on an ex post facto claim, a party 

must demonstrate (1) that the challenged law has been 

applied to conduct that occurred before the law’s 

enactment, and (2) “that it raises the penalty from 

whatever the law provided when he acted.”  Clay, 475 

Mass. at 136; see Lynce, 519 U.S. at 441 (to violate 
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the ex post facto clause, law “must be retrospective, 

and it must disadvantage the offender affected by it 

by altering the definition of criminal conduct or 

increasing the punishment for the crime”)(citation 

omitted).  Thus, the “two critical components of an ex 

post facto law are that it operate retrospectively and 

to the detriment of the defendant.”  Fuller, 421 Mass. 

at 408; Kelley, 411 Mass. at  215 (1991)(same).   

Here, there is no dispute as to the first prong 

of the requisite analysis.  The parties agree that as 

to Roberio and all similarly situated first-degree 

juvenile homicide offenders (hereinafter, the “Pre-

1996 Juvenile Cohort” or the “Cohort”), the 1996 

Amendment has been applied to conduct that occurred 

before its enactment, i.e., it has been applied 

retroactively.  See, e.g., Resp. Br. at 17.  Indeed, 

only by applying the 1996 Amendment retroactively was 

it possible for the Parole Board to give Roberio a 

setback of five years.  The sole issue in dispute 

concerns the second prong of the analysis, i.e., 

whether the retroactive application is to the 

detriment of Roberio and the other members of the 

Cohort. 

The “detriment” determination here turns on 



ACTIVE/97913718.2
 

 

23 
 

whether the 1996 Amendment “produces a sufficient risk 

of increasing the measure of punishment attached to 

the covered crimes,” including the risk of an 

increased term of incarceration.  Morales, 514 U.S. at 

509(emphasis added); see Clay, 475 Mass. at 136–37 

(same).  “[T]here is no single formula for identifying 

which legislative adjustments, in matters bearing on 

parole, would survive an ex post facto challenge.” 

Garner, 529 U.S. at 252; Clay, 475 Mass. at 137.  

Rather, challenged legislative adjustments are 

measured on a continuum, with certain and demonstrable 

detriment (see, e.g. id. at 250) at one end of the 

spectrum, and speculative, attenuated, and remote risk 

of detriment (see, e.g., Morales, 514 U.S. at 509) at 

the other end.  Certain and demonstrable detriment 

violates the ex post facto prohibition.  Speculative 

and remote risk does not.  Id.  Everything in between 

must be examined and evaluated case-by-case.  See id. 

at 504-506, 509 (declining “to articulate a single 

‘formula’ for identifying those legislative changes 

that have a sufficient effect on substantive crimes or 

punishments to fall within the constitutional 

prohibition” and instead emphasizing the need to  
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evaluate legislative changes for ex post facto 

violations individually). 

A showing of actual detriment (e.g., proof that a 

defendant’s term of incarceration has been increased) 

is not required.  See, e.g., Lindsey v. Washington, 

301 U.S. 397, 401 (1937)(what matters is “the standard 

of punishment prescribed by a statute, rather than the 

sentence actually imposed”); Brown, 466 Mass. at 689 

n.10 (the mere possibility of a change in parole 

eligibility is enough to trigger ex post facto 

prohibition, regardless of whether the change is 

applied).  The issue is one of degree or sufficiency 

of risk.  Put differently, the issue is whether the 

retroactive application of the legislative change 

creates a reasonable chance or risk that defendant’s 

sentence will be longer.  See Morales,514 U.S. at 509; 

Garner, 529 U.S. at 251.  

Here, for many “lifers,” both adult and juvenile, 

who are subject to Section 133A, there is reasonable 

expectation that the retroactive application of the 

1996 Amendment will increase their sentences.  The 

risk of increase is especially great for Roberio and 

other members of the Cohort.  For this group, at a 

minimum, there is an as-applied violation of the ex 
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post facto prohibition.  There are at least six 

reasons that support this conclusion: 

1. Common Sense: It is inevitable that when the 

potential setback for parole consideration is 

increased from three to five years that the total term 

of incarceration that some “lifers” will serve will be 

greater than the sentence they would serve otherwise.  

With the retroactive application of the 1996 

Amendment, parole eligibility is delayed from a 

maximum of three years to a maximum of five years.   

If, upon further review, another five-year setback 

were applied, the delay in eligibility would become 

ten years rather than six.  And with another setback 

of five years, the delay would be fifteen years rather 

than nine, and on and on, with ever increasing 

differences between parole eligibility under the 

retrospective application of the 1996 Amendment as 

opposed to the predecessor version of Section 133A.  

Common sense dictates that where eligibility is 

delayed further and further, there is, at a minimum, a 

significant risk that the period of imprisonment will 

also be longer.  This increased risk constitutes an ex 

post facto violation.  See, e.g., Garner, 529 U.S. at 

261 (Souter, J. dissenting)(“At some point, common 
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sense can lead to an inference of a substantial risk 

of increased punishment”); Morales, 540 U.S. at 525 

(Stevens, J. dissenting)(increase to a parole setback 

“will almost inevitably delay the grant of parole in 

some cases”). 

2. Absence of Reconsideration or Expedited 

Review Hearings as Real Options: Common sense 

indicates that the 1996 Amendment, by its own terms, 

creates a significant risk of a longer period of 

incarceration.  But even if that were not the case, 

the Parole Board’s practical implementation of the 

Amendment, combined with the Board’s consistent 

history of neither reconsidering the length of its 

setback decisions nor accelerating review hearings, 

makes clear that the retroactive application of the 

Amendment creates an increased risk of extending 

periods of incarceration.  For instance, with regard 

to the Cohort, the statistical evidence noted above 

and/or cited in Respondent’s Brief (Resp. Br. at 13) 

clearly shows that: (i) the Board often gives setbacks 

of four or five years, i.e., setbacks that could not 

have been given under Section 133A prior to the 1996 

Amendment; and (ii) the Board virtually never 

exercises its authority to reconsider its setback 
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decisions or provide for expedited review hearings 

based on changed circumstances.1  While the Board 

certainly has the theoretical power to correct 

mistakes it makes in meting out lengthy setbacks, its 

track-record of effectively never granting requests 

for reconsideration or expedited review, makes clear 

that as a practical matter its retroactive decisions 

run a serious risk of extending the terms of 

incarceration for members of the Cohort.   

3. The Possibility of Parole for Cohort Members 

Is Not Remote: If the possibility of parole for 

Roberio and the other Cohort members was remote or 

speculative, then giving them five-year setbacks 

pursuant to the 1996 Amendment would not run any 

                     
1 The Parole Board does not track reconsiderations or 
the like, and, as noted above, our research has 
uncovered only one instance in the last 30 years where 
a request for reconsideration was successfully 
granted, and only three instances in that same 
timeframe where administrative appeals were granted.  
We are aware of no instance where requests for 
expedited review hearings have been granted. To the 
extent the Court determines that Petitioner has not 
adequately proven the futility of seeking 
reconsideration of setback decisions or expedited 
review hearings, the case should be remanded to the 
Superior Court for further discovery.  See Garner, 529 
U.S. at 257 (remanding to afford inmate the 
opportunity to obtain discovery showing that “in its 
operation” an amendment increasing a parole setback 
option “created a significant risk of increased 
punishment”). 
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realistic risk of increasing the length of their 

sentences.  But the statistical evidence pertaining to 

this Cohort – e.g., 12 of 34 (or 35%) being granted 

parole after initial parole hearings - makes clear 

that members of the Cohort stand a very realistic 

chance of achieving parole.  Indeed, Roberio’s own 

development within the prison system, as discussed 

above, shows his very real potential to achieve 

parole.  Under these circumstances, it stands to 

reason that delaying the review hearings of Cohort 

members, including Roberio, through retroactive 

application of the 1996 Amendment, without giving them 

the opportunity for more periodic guidance and advice, 

and without the realistic possibility of reducing the 

setback periods once set, runs the substantial risk of 

increasing their sentences. 

4. The Teachings of Neuroscience and of the 

Roper, Graham, Miller, and Diatchenko Line of Cases: 

The statistical evidence of parole not being a remote 

possibility for juvenile homicide offenders is 

perfectly consistent with the lessons that 

neuroscience has taught us over the past 20 years 

about adolescent brain development, as recognized by 

the Supreme Court in the Roper, Graham and Miller 
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trilogy of cases, and by this Court in Diatchenko I 

and Diatchenko v. Dist. Attorney, 471 Mass. 12 (2015) 

(“Diatchenko II”) and their progeny.  Bolstered by 

scientific studies, the courts have recognized that 

children are constitutionally different from adults 

for sentencing purposes, as they have a far greater 

capacity to change, mature, and rehabilitate.2 The 

retroactive application of the 1996 Amendment to the 

Cohort is antithetical to this recognition. 

5. The Uniqueness of the Cohort, and the Import 

of Recognizing the Transformation that Occurs When 

Hopelessness Is Replaced With Hope: If anything, the 

risk of an increased punishment resulting from the 

application of the 1996 Amendment is uniquely enhanced 

for the Cohort, which is made up of juvenile homicide 

offenders, like Roberio, whose world was transformed 

                     
2 See, e.g., Roper v. Simmons, 543 U.S. 551, 554 
(2005)(by virtue of their age, juvenile offenders 
commit crimes when their personality traits are not 
fully fixed); Graham v. Florida, 560 U.S. 48, 68 
(2010) (juveniles are “more capable of change” than 
adults); Miller v. Alabama, 567 U.S. 460 
(2012)(juveniles “have diminished culpability and 
greater prospects for reform” and are therefore “less 
deserving of the most severe punishments”)(internal 
citations omitted); Diatchenko I, 466 Mass. at 668 
(acknowledging that juveniles have “heightened 
capacity” for “positive change and rehabilitation” 
and, as such are entitled to a “meaningful opportunity 
to obtain release”). 
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from one of hopelessness to hope by this Court’s 

decision in Diatchenko I.  Among the potentially 

parole eligible population, this Cohort is virtually 

unique in that it is made up of individuals who served 

years in prison — decades in the case of Roberio and 

most others in the Cohort — without any reasonable 

hope that they would ever again experience freedom.  

In this regard, these individuals are very different 

from almost all other inmates who become parole 

eligible, including second-degree lifers, all of whom 

enter prison knowing that someday they will be 

eligible to get out.3  For ex post facto purposes, this 

difference is vitally important, because it means that 

once the switch from utter hopelessness to hope was 

flipped by Diatchenko I, every member of the Cohort, 

for the first time, had reason to behave differently 

in prison.   

                     
3 The only inmates from whom the Pre-1996 Juvenile 
Cohort is not unique are those first-degree juvenile 
homicide offenders who were convicted after the 
enactment of the 1996 Amendment, but before this 
Court’s decision in Diatchenko I.  This post-1996 
group of juveniles also experienced the transition 
from hopelessness to hope.  For this group, relief 
from the risk of an increased term of incarceration 
that comes with five-year versus three-year setbacks 
can only be achieved through legislative change, as it 
does not have the same constitutional ex post facto 
protection as the Cohort. 
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Indeed, prior to Diatchenko I, the individuals in 

the Cohort had little or no reason to engage in prison 

programming, rehabilitate themselves or otherwise 

prepare for life outside of prison, a life they had no 

reasonable expectation they would ever experience.  

The hopelessness and despair endemic to the status of 

life imprisonment without parole eligibility cannot be 

overstated.  As one juvenile homicide offender has 

said, a sentence of life without the possibility of 

parole “makes you feel that life is not worth living  

. . . You have nothing to gain, nothing to lose, you 

are given absolutely no incentive to improve yourself 

as a person.”  Human Rights Watch, “When I Die, 

They’ll Send me Home,” Youth Sentenced to Life without 

Parole in California 60 (Jan. 2008).  As another 

juvenile homicide offender has explained, in the pre-

Miller world “life didn’t matter.”  Id.  A life 

sentence without the possibility of parole “‘means 

denial of hope; it means that good behavior and 

character improvement are immaterial.’”  Graham, 560 

U.S. at 70 (quoting Naovarath v. State, 105 Nev. 525, 

525 (1989)).  In other words, it means that there is 

no reason to prove one’s capacity for rehabilitation. 
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But, now that they have been given a reason to 

behave differently, there is every reason to believe, 

except possibly in the most extraordinary cases, that 

even if an individual member of the Cohort is not 

ready for parole upon an initial hearing, he will be 

ready at some point, and in many if not all instances 

within another three years.4  Unlike parole-eligible 

adult lifers who have 15 or more years to prove 

themselves before their initial parole hearing, 

individuals in the Cohort, like Roberio, who sought 

parole close on the heels of Diatchenko I, had far 

less time, and perhaps not enough time.  Still, there 

is no reason to doubt that with a shorter three-year 

setback, these individuals, all of whom have just 

recently tasted hope for the first time, will be able 

to act on their newfound sense of purpose, and show 

that they are ready to reenter society.5  At a minimum, 

                     
4 Certainly, a check-in no more than every three years 
so as to give the individuals guidance, direction, and 
positive reinforcement would be appropriate.  See 
Nancy M. Campbell, Comprehensive Framework for 
Paroling Authorities in an Era of Evidence Based 
Practices, NAT’L INST. OF CORRECTIONS 1, 38 (2008). 

5 Indeed, Roberio himself is Exhibit A for this 
proposition.  It is no mere accident that he was 
“complacent” and resisted rehabilitation programming 
in the years prior to Diatchenko I, while being 
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depriving them the chance increases the risk that 

their terms of incarceration will end up being longer 

than the terms would be otherwise, in violation of the 

constitutional prohibition against ex post facto. 

6. The Variability of Historic Parole Rates: As 

evidenced by the statistics presented above (see 

supra. § V.B), the history of parole in Massachusetts 

appears to be as much political as it is just, with 

politics often playing as much of a role in parole 

decisions as individualized justice.  While the parole 

rates over the past 30 years have generally been 

between 20% and 44%, they took a dramatic fall in the 

mid-1990s in response to the so-called “superpredator” 

scare (which was later debunked by science and other 

empirical evidence).  See, e.g., Clyde Haberman, When 

Youth Violence Spurred ‘Superpredator’ Fear, N.Y. TIMES, 

Apr. 6, 2014; Elizabeth Becker, As Ex-Theorist on 

‘Superpredators,’ Bush Aide Has Regrets, N.Y. TIMES, 

Feb. 9, 2004.  And the rate then plummeted again in 

2011 and 2012 in direct response to the outcry over 

the killing of a Woburn police officer by Dominic 

Cinelli, who had been paroled in 2008.  See supra.    

                                                        
actively engaged in such programming and achieving 
minimum-security status since.  See supra. § IV.A. 
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§ V.B.  In each case when the rates plummeted they 

gradually rose again, though with great variability 

over a 20-44% range depending on who the Governor 

happened to be, the make-up of the Board, and the 

background of the Board Chair. See supra. § V.B.  

Even the most cursory review of parole rate 

statistics in Massachusetts makes clear that the rates 

change year to year, depending on variables that may 

have nothing whatsoever to do with the merits of the 

individual cases before the Board.  See supra. § V.B.   

The parole rates of first-degree and other juvenile 

homicide offenders have not been immune to these 

external variables.  See, e.g., ADD at 14-17 (Pingeon 

Aff. ¶3).   

For ex post facto purposes with regard to the 

retroactive application of the 1996 Amendment, all 

this matters because it illustrates how much can 

change over a period of five versus three years.  For 

instance, in that two year period, Board make-up and 

political predilections may shift, with associated 

risks for prospective parolees.  With the retroactive 

application of the 1996 Amendment, members of the 

Cohort (and others) cannot take advantage of these 

changes, with the very real and substantial risk that 
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their ability to obtain parole will be compromised, 

and their term of incarceration increased.   

The whole point of our constitutional ex post 

facto protections is to fix in time the law with 

respect to punishment so that offenders will not fall 

prey to the winds of politics when it comes to 

sentencing and parole decisions.  See Morales, 514 

U.S. at 521 (Stevens, J. dissenting).  It is bad 

enough that non-merits based externalities appear to 

affect all parole decisions.  The risk that they 

negatively affect those whose offenses occurred before 

1996, including the Cohort, should be reduced.6 

C. This Court’s Ex Post Facto Decision in 
Commonwealth v. Brown Dictates the Finding 
of an Ex Post Facto Violation Here.  

In Brown, 466 Mass. at 689 n.10, this Court held 

that a 2012 amendment to Section 133A, which replaced 

mandatory parole eligibility after 15 years for those 

convicted of second-degree murder with parole 

eligibility of anywhere from 15-25 years at the 

                     
6 Of course, if reconsideration of Parole Board 
decisions or acceleration of the timing of review 
hearings were a real option, this risk could be 
mitigated. But while parole rates have shifted with 
the political tides, the one constant over time has 
been that setback decisions, once made, are set in 
stone, with effectively no reconsideration or 
acceleration ever. See R. at 12-14 (Garin Aff. ¶¶ 16-
17, 23-24); ADD at 14-17 (Pingeon Aff. ¶ 5). 
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discretion of the sentencing judge, could not be 

applied to a person whose crime was committed before 

the enactment of the current version of the statute 

without violating the ex post facto clause.  The 

Court’s conclusion in Brown dictates the same result 

here. 

Both before and after the 1996 Amendment, Section 

133A effectively established two parole eligibility 

dates (“p.e. dates”) for second-degree murder 

offenders (and all juveniles convicted of first-degree 

murder): (i) an initial p.e. date of 15 years; and 

(ii) a second p.e. date at most three years later 

(pre-1996), but which under post-1996 law can take 

place as many as five years after the initial hearing.  

In Brown, the Court made clear that the initial p.e. 

date could not be retroactively changed from 15 years 

to 15-25 years without running afoul of the 

constitutional ex post facto prohibition.  The Court 

reached this finding regardless of how remote the 

chance of parole at 15 years might have been for Brown 

and other homicide offenders who had committed their 

crimes before 2012, and notwithstanding the fact that 

the 2012 amendment still gave the sentencing judge the 

discretion to impose a low-end, 15 year, p.e. date.  
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It was the risk of a longer p.e. date that required, 

and that was the basis for, the Court’s ex post facto 

finding. 

Precisely the same reasoning applies here with 

regard to the second of the two p.e. dates.  Just as 

the 2012 amendment left the low end of the range for 

parole eligibility in place, the 1996 Amendment left 

in place, at least theoretically, one, two and three 

years as options for subsequent parole eligibility 

after the initial denial, while simply adding four and 

five years as additional potential setback dates.  

Post-1996, the Parole Board still had the discretion 

to impose setback dates of three years or less just as 

it had pre-1996.  But just as the discretion of judges 

post-2012 to retroactively impose the same 15-year 

pre-2012 p.e. date that they had been required to 

impose previously did not matter in Brown for the ex 

post facto analysis, the discretion of the Board post-

1996 to retroactively impose no more than the same 

three-year maximum setback to which it had previously 

been limited should not matter.  It is the risk of the 

extended setback that counts.  And just as the risk of 

retroactively extending the initial p.e. date from 15 

years to 15-25 years was an ex post facto violation in 
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Brown, the risk of extending the new maximum p.e. date 

from three to five years if parole is denied at the 

first hearing should be an ex post facto violation 

here. 

D. A Finding of an Ex Post Facto Violation Is 
Supported By Evidence That the 1996 
Amendment Was Designed With the Intent to 
Increase Punishment. 

The conclusion that the 1996 Amendment created an 

increased risk of longer sentences is supported by the 

legislative intent behind the Amendment and the design 

of the Parole Board’s regulations implementing the 

Amendment.  While this evidence is not dispositive, it 

is at least informative on the ex post facto question 

before the Court.  See, e.g., Garner, 529 U.S. at 256 

(“At a minimum, policy statements . . . provide 

important instruction as to how the Board interprets 

its enabling statute and regulations, and therefore 

whether, as a matter of fact, the amendment . . . 

created a significant risk of increased punishment”); 

see also id. at 262 (Souter, J. dissenting)(“evidence 

of purpose certainly confirms the inference of 

substantial risk of longer sentences”). 

The 1996 Amendment was passed amidst the furor 

over “superpredators” in the mid-1990s.  See, e.g., 



ACTIVE/97913718.2
 

 

39 
 

Elizabeth S. Scott & Laurence Steinberg, Social 

Welfare and Fairness in Juvenile Crime Regulation, LA. 

L. REV. 35, 36 n.6 (2010) (noting that the 

superpredator theory drove juvenile justice policy in 

the late twentieth century).  And the intent of the 

Amendment was to extend the time offenders would serve 

in prison, and thereby spare victims the need to 

revisit the offenders’ crimes as often as they 

otherwise would.  See ADD at 2 (Memorandum from 

Messrs. Denniston and Supple to Governor Weld 

regarding House Bill No. 1894, dated March 14, 1996, 

noting that purpose of proposed amendment is to 

“benefit the families of the murder victims, for they 

would be required to undergo the trauma of a parole 

hearing only once every five years instead of once 

every three years”); ADD at 5 (Letter from Governor 

Weld to Ms. Hurlburt, dated May 5, 1994, noting 

proposed legislation will have result that “cases will 

be heard less frequently”); ADD at 6 (Fact Sheet for 

Section 133A, dated February 9, 1995, stating rule’s 

purpose is to prevent victims from reliving difficult 

memories of the initial offense as often). 

Consistent with the legislative purpose, the 

Parole Board’s implementation regulations, 
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specifically, 120 Code Mass. Regs. §301.01(5), presume 

that the setback for parole eligible “lifers,” whether 

juvenile or adult, will be for the maximum five-year 

term rather than the lower discretionary terms: “in 

cases involving inmates serving life sentences with 

parole eligibility, a parole review hearing occurs 

five years after the initial parole release hearing, 

except where the Parole Board members act to cause a 

review at an earlier time.”  This regulation could 

have been written to say that parole review hearings 

for eligible lifers would occur every one to five 

years after the initial parole release hearing at the 

discretion of the Parole Board.  But it was not.  It 

even could have been written like the parole setback 

statute at issue in Morales, which explicitly required 

the Board there to make a specific finding that it was 

unreasonable to expect that the prisoner would be 

paroled within the old maximum setback period, and to 

explain the bases for the finding, before extending 

the setback to the new maximum.  See Morales, 514 U.S. 

at 503.  But again it was not.  Instead the regulation 

was designed and written to create a presumption of a 

five-year setback, with the discretion to go lower 

requiring affirmative Board action to the contrary.  



ACTIVE/97913718.2
 

 

41 
 

Thus, like the evidence of legislative intent, the 

design of the implementing regulation shows that the 

purpose of the 1996 Amendment was to increase 

punishment for parole eligible lifers in deference to 

victims’ families, as opposed to increasing the 

setback period out of consideration of the amount of 

time that would reasonably be needed, case-by-case, to 

give inmates a reasonable chance to achieve parole.    

If anything, the evidence of legislative purpose and 

implementing regulation design buttresses the 

conclusion that there is a substantial risk of 

increased punishment embedded in the 1996 Amendment.  

E. Supreme Court Precedent In Non-Juvenile Ex 
Post Facto Parole Cases Is Readily 
Distinguishable. 

Neither this Court nor the United States Supreme 

Court has addressed an ex post facto challenge to a 

parole setback statute as applied to juvenile homicide 

offenders.  The Supreme Court has, however, considered 

and rejected ex post facto challenges to the parole 

setback statutes of two states — California and 

Georgia — as applied to adult offenders.  See Morales, 

514 U.S. 499; Garner, 529 U.S. 244.  Both Morales and 

Garner have been discussed at length in the parties’ 

briefs, and we will not repeat those discussions here.  
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Suffice to say that both cases are readily 

distinguishable from the current case in one 

overarching and dispositive respect: Whereas both 

Morales and Garner concerned not just adult offenders, 

but the absolute worst of the worst, double-homicide 

adult offenders who had proven themselves 

incorrigible,7 this case concerns juvenile homicide 

offenders whom neuroscience and the Supreme Court’s 

and this Court’s established precedent have recognized 

to be different from adults, with far greater ability 

to change and grow and rehabilitate.  Morales and 

Garner concerned the incorrigible.  This case concerns 

the eminently corrigible.  In Morales and Garner, the 

chance of either defendant or others like them 

(namely, murderers who, as fully formed adults, had 

killed more than one person on separate occasions) 

ever obtaining parole, regardless of the setback 

period, was remote and speculative at best.  In sharp 

contrast, here, for members of the Cohort, if the law 

is applied fairly, parole is all but an inevitability 

except in extraordinarily few, if any, cases.  For 99% 

of the Cohort members, with Roberio himself clearly 

                     
7 Garner and Morales were both themselves double-
murderers.  And the California statute at issue in 
Morales applied only to double murderers.   
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being no exception (see supra. § V.A; and Deal, 478 

Mass. at 338 & 339 n.8), the question of parole is not 

if, but when.8  See, e.g. Miller, 567 U.S. at 479-480 

(distinguishing between the typical juvenile offender 

whose crime reflects the “unfortunate yet transient 

immaturity, and the rare juvenile offender whose crime 

reflects irreparable corruption”); Diatchenko I, 466 

Mass. at 670 (noting that the “unformed nature of 

adolescent identity raises doubts about conclusion 

that even a heinous crime committed by a juvenile is 

evidence of irretrievably depraved character”) 

(internal quotations and citations omitted).  The 

parole potential for members of the Cohort is the very 

opposite of remote and speculative, as empirically 

demonstrated by the rate at which members of the 

Cohort have been paroled to date (e.g., 35% of the 

                     
8 Notably, in Garner, despite the fact that the 
defendant had proven himself incorrigible, the Supreme 
Court remanded for additional fact finding to 
determine if the parole board was giving setbacks of 
greater than three years only where there was no 
realistic chance of earlier release, and likewise 
permitting expedited review hearings if and when 
changed circumstances were established. Garner, 529 
U.S. at 257.  If anything, the remand in Garner means 
that a fortiori there should be a finding of an ex 
post facto violation here where both neuroscience and 
this Court have recognized the profound potential for 
virtually all juveniles to change, mature, and achieve 
rehabilitation. 
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Cohort members received positive parole votes at their 

initial parole hearings).   

The contrast between the Cohort members and the 

defendants at issue in Morales and Garner could not be 

greater.  As a result, the outcome of those cases 

cannot control the outcome here. 

F. Even If This Court Finds No Federal 
Constitutional Violation, It Should, Like 
the South Carolina Supreme Court, Find An Ex 
Post Facto Violation Under the State 
Constitution. 

Even if Morales and Garner were not readily 

distinguishable from this case, and even if this Court 

were to find that there was an inadequate basis for 

Roberio to succeed under the ex post facto clause of 

the U.S. Constitution, the Court should, nevertheless, 

find in favor of Roberio under the ex post facto 

provision of the Massachusetts Declaration of Rights.  

As this Court recognized in Diatchenko I, the 

“Court has the inherent authority to interpret State 

constitutional provisions to accord greater protection 

to individual rights than do similar provisions of the 

United States Constitution.”  Diatchenko I, 466 Mass. 

at 668; see Commonwealth v. Upton, 394 Mass. 363, 372 

(1985)(Massachusetts Constitution “preceded and is 

independent of the Constitution of the United 
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States”); Herbert P. Wilkins, Remarks to Students at 

New England School of Law, 31 NEW ENG. L. REV. 1205, 

1213 (1997)(“I think of the Supreme Court as 

describing a common base from which we can go up”); 

Goodridge v. Dept. of Health, 440 Mass. 309, 328 

(2003)(“Massachusetts Constitution protects matters of 

personal liberty against government incursion as 

zealously, and often more so, than does the Federal 

Constitution”).  In fact, this Court often exercises 

its inherent authority in criminal cases, and 

“afford[s] criminal defendants greater protections 

under the Massachusetts Declaration of Rights than are 

available under corresponding provisions of the 

Federal Constitution.”  Diatchenko I, 466 Mass. at 

668.9 

                     
9 A non-exhaustive list of cases where the rights of 
individuals under the Massachusetts Constitution have 
been held by this Court to be broader than those under 
the federal Constitution includes the following:  
Commonwealth v. Alexis, SJC-12465, 2018 WL 6579421, at 
*1 (Mass. Dec. 14, 2018)(finding art. 14 provides 
greater protection from the creation of exigent 
circumstances to justify warrantless entry than the 
Fourth Amendment); Commonwealth v. Martin, 444 Mass. 
213, 220 (2005)(rejecting Supreme Court's reasoning 
and requiring suppression of defendant’s uncoerced but 
unwarned custodial statements under “the broader 
rights embodied in art. 12”); Goodridge v. Dept. of 
Health, 440 Mass. 309, 328 (2003) (holding 
Massachusetts Constitution protects same-sex marriage 
rights before issue considered under U.S. 
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To be sure, in the past, this Court has not 

exercised its authority to construe the ex post facto 

prohibition under the Massachusetts Constitution as 

affording criminal defendants greater rights than its 

federal counterpart.  See Santiago v. Commonwealth, 

428 Mass. 39, 42 (1998)(noting Massachusetts courts 

treat the ex post facto clauses under the federal and 

state Constitution identically); Commonwealth v. 

Bruno, 432 Mass. 489, 492 n.4 (2000)(noting ex post 

facto analysis under federal law would yield same 

result under Massachusetts law).  But those prior ex 

                                                        
Constitution); Commonwealth v. Mavredakis, 430 Mass. 
848 (2000)(holding that preventing a suspect under 
interrogation from being contacted by his/her attorney 
or third parties is unconstitutional under art. 12 
despite earlier finding allowing practice under Fifth 
and Sixth Amendments); Commonwealth v. Gonsalves, 429 
Mass. 658, 662 (1999)(declining to follow federal law 
and granting search and seizure “protections to 
drivers and occupants of motor vehicles under art. 14” 
that are not recognized under the Fourth Amendment); 
Commonwealth v. Amirault, 424 Mass. 618, 629 (1997) 
(interpreting art. 12 as providing for broader 
confrontation rights than the Sixth Amendment); 
Commonwealth v. Amendola, 406 Mass. 592, 600-01 
(1990)(adopting automatic standing rule that had been 
rejected by the U.S. Supreme Court to allow defendants 
automatically to contest the legality of searches and 
seizures resulting in evidence against them); Dist. 
Attorney v. Watson, 381 Mass. 648,  670 (1980)(death 
penalty unconstitutional under art. 26); Moe v. Sec‘y 
of Admin. & Fin., 382 Mass. 629, 651 (1981)(holding 
that statutes restricting payment of Medicaid funds 
for abortions necessary to prevent the death of the 
mother unconstitutional despite permissibility of 
restrictions under federal law). 



ACTIVE/97913718.2
 

 

47 
 

post facto decisions did not involve the rights of 

juvenile homicide offenders, and they pre-dated the 

Court’s decision in Diatchenko I which afforded 

greater protections to juvenile homicide offenders 

under the Massachusetts Declaration of Rights than 

they are afforded under the U.S. Constitution.  See 

Diatchenko I, 466 Mass. at 666-71. 

Since and/or contemporaneous with this Court’s 

decision in Diatchenko I, the Court has twice 

considered ex post facto issues in the context of 

cases involving juvenile homicide offenders.  See 

Brown, 466 Mass. at 689 n. 10; Clay, 475 Mass. at 135-

142.  In both instances, the Court held, without 

distinguishing between the federal and state 

Constitutions, that retroactive application of the new 

laws at issue to the defendants constituted as-applied 

violations of the Constitutional ex post facto 

prohibition.  The result here should be no different.  

Indeed, here, even if the Court does not find a 

violation of the federal Constitution, it should find 

a violation of the ex post facto prohibition of art. 

24 of the Massachusetts Declaration of Rights.   

The South Carolina Supreme Court’s decision in 

Jernigan v. State, 340 S.C. 256, 264 n.5 (2000) is 
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instructive.  Jernigan involved a 1998 amendment to 

South Carolina’s parole laws – an amendment that 

extended the setback period after parole denial from 

one to two years for violent offenders – and the 

retroactive application of that amendment to an adult 

offender whose offense had been committed in 1982.  

Id. at 258.  The court discussed and distinguished 

both Morales and Garner.  Morales was distinguished on 

the same basis we distinguish it above, namely that 

the case involved a defendant – indeed a class of 

putative defendants, all double-murderers – for whom 

parole would never be more than a remote and 

speculative possibility.  Id. at 262.  Garner was 

distinguished on the ground that, unlike the South 

Carolina statute at issue, which automatically 

increased the parole setback period, the statute in 

Garner permitted the parole board to exercise 

discretion before imposing a longer setback, while 

also allowing for expedited review hearings based on 

changed circumstances.  Id. at 264 n.5.  Jernigan 

further found that that even if application of the 

1998 amendment to the defendant’s case did not offend 

the federal Constitution, it offended South Carolina’s 

state Constitution.  Id.  
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If anything, the case here for an extension of ex 

post facto protection under the Massachusetts 

Constitution is even more compelling than was the case 

in Jerigan for protection under the South Carolina 

Constitution.  Jerigan, after all, involved adult 

offenders, whereas this case involves juvenile 

offenders, whom this Court has recognized are 

different from adults, with far greater capacity for 

change.  See Diatchenko I, 466 Mass. at 670; 

Diatchenko II, at 13.10  Furthermore, although the 1996 

Amendment allows for Board discretion in setting the 

maximum setback period, and, at least in theory, 

allows for the acceleration of review hearings, it 

operates very much like the South Carolina statute 

struck down in Jernigan.  The statistical evidence 

discussed above (see § V.B) shows that the Parole 

Board frequently imposes setbacks of greater than 

three years, and apparently never expedites review  

  

                     
10 See also Commonwealth v. Perez, 477 Mass. 677,682-
684 (2017) (individualized consideration of 
characteristics attendant to youth required in 
sentencing); Commonwealth v. Costa, 472 Mass. 139, 148 
(2015)(authorizing resentencing of juvenile originally 
sentenced to consecutive life terms for two homicides; 
requiring consideration at resentencing of age and 
other so-called “Miller factors” as well as post-
conviction conduct in prison).    
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hearings upon a showing of changed circumstances or 

otherwise.    

A finding here that the application of the 1996 

Amendment to Roberio and the other members of the 

Cohort runs afoul of the state Constitution’s ex post 

facto prohibition would be consistent with the 

teachings of Diatchenko I and its progeny, and would 

give life and effect to the promise of Diatchenko I 

that juvenile homicide offenders should be provided 

with “a meaningful opportunity to obtain release based 

on demonstrated maturity and rehabilitation.”  

Diatchenko I, 466 Mass. at 674.11  In contrast, 

permitting the retrospective application of the 1996 

Amendment, and its five-year setback, to Roberio and 

the other members of the Cohort could, at a minimum, 

unnecessarily delay their ability to demonstrate their 

                     
11  Such a decision would also be consistent with the 
post-Miller legislative enactments in a number of 
states which have extended the rights of juvenile 
homicide offenders by, among other things, requiring 
more frequent parole review hearings for this cohort. 
See, e.g., NEB. REV. STAT. §83-1, 110.04 
(2013)(requiring annual parole review); CONN. GEN. STAT. 
§54-125a (2015)(providing for a two-year setback); CAL. 
PENAL CODE § 3051 (West 2018)(extending parole 
opportunities for juveniles, and, consistent with 
scientific evidence that the adolescent brain is not 
fully formed until at least the age of 25, expanding 
the scope of those covered by juvenile protections to 
those whose offenses occurred when they were 25 or 
younger).   
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maturity and rehabilitation, and, thus, reduce and 

compromise the meaningfulness of the parole 

opportunity created by Diatchenko I.  We ask that the 

Court not permit this to happen.  We ask that the 

Court instead find that, at least as applied to the 

Cohort, the five-year setback provision of Section 

133A constitutes an ex post facto violation under art. 

24 of the Massachusetts Declaration of Rights.  

 CONCLUSION VI.

For all of the reasons stated above, Amici 

request that the decision of the Superior Court 

allowing Roberio’s five-year setback to stand be 

reversed, and that the Court issue an Order mandating 

the Parole Board to impose no more than a three-year 

setback, consistent with the law that was in place at 

the time of Roberio’s offense.  Amici further request 

that the Court order that any application of the 1996 

Amendment to members of the Cohort is prohibited by 

the ex post facto provision of the Massachusetts 

Constitution, whether or not it is prohibited by the 

U.S. Constitution.   
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AN ACT RELATIVE TO THE ELIGIBILITY FOR PAROLE 

H-1894 (1994 H-794) 

PUBLIC SAFETY 

FEBRUARY 9, 1995 

REPRESENTATIVE BARBARA E. GRAY (ON BEHALF OF 
GEORGE HARRINGTON ESQ.) 

Section 133A of Chapter 127 of the General 
Laws relates to the eligibility for parole 
for prisoners who are serving a sentence for 
life in a correctional institution of the 
Commonwealth. Currently, the parole board 
is required to conduct a public hearing and 
review of eligibility for parole within 60 
days before the expiration of fifteen years 
of the life sentence. If a parole permit is 
not granted, the parole board is required to 
consider eligibility for parole at least once 
in each subsequent three year period. 

This bill would extend the required review 
for eligibility for parole period from at 
least once in each subsequent three year 
period to at least once in each five year 
period. 

"The bill would benefit the victim and 
the victim's family and friends in that 
consideration for parole eligibility would take 
place within a five year period as compared to 
the current three year period. 
The victim, family and friends would not have to 
relive the crime and accompanying memories 
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COST: 

quite as often. This change would not attect 
tne rignts or inmates wno are obviously not 
qualified for parole. 

There would be a slight cost savings for the 
Commonwealth in that consideration by. 
the parole board and the expenses accrued during 
that process would take place less frequently. 
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JI T H E C 0 M M 0 N W E A L T H 0 F M A S S A C H U S E T T S 
I 

In the Year One Thousand Nine Hundred and Ninety-six 

AN ACT RELATIVE TO ELIGIBILITY FOR PAROLE, 

Be it enacted by the Senate and House of Representatives in General Court 

assembled, and by the authority of the same, as follows: 

Section lJJA of chapter 127 of the General Laws, as appearing in the 1994 

Official Edition, is hereby amended by striking out, in line 24, the word 

"three" and inserting in place thereof the following word:- five. 

House of Representatives, February ~7 , 1996. 

Passed to be enacted, 
,-/! [1 ~1:}--
~ ~,~· Speaker. 

In Senate, 7' 1996. 

Passed to be enacted, I , President. 

! 
' 1996. 

Approved, 

/I : 'Ve> /l?'1 

Governor. 
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Parole records of Romney, Patrick similar 
calls and e-mails. 

llllllll l1 11 1Hll ll ll ll l l ll111111111111 11H llllll111 

ing written letters to the board .. PAROLE 
PRISONERS REI.EASED C<>nlinv<dfro• ~Al The annual perceotaglf? oflif- on behalf of a comicted rapist, 

percent. Weld is the former US ers who earn parole is an imper- Prisone rs paroled while Benjamin LaGuer, and for hav-
attorney who famously vowed to feet tool for gauging a governor's serving a life sentence: ing donated to a legal fund to pay 
"reintroduce Massachusetts pris- attitude toward crime and pun- Paroles Total number of for DNA tests of evidence collect-
oners to the joy of busting rocks." ishment, according to criminolo- granted hearings held ed in the case against LaGuer. 

Weld's opposition to parole giBts, a former board member, 
I Paroling rate 

On the defensive again :ifter 
earned prni.e from law enforce- and advocate.< for pnmle. ~ka;J Maguire's •laying, Patrick re-
meat officials, who had criticized The Parole Board hold< nbnut 1990 . 70 34% lea.'led a dnmning review of how 
his Democratic predecessor, Mi- 100 hearings a year for lifers, 

Weld 
the board handled Cinelli's pa-

chaeJ Dukaki.s, as too lenient. But who are eligible for parole after role application and how stall' su-
his stance drew fire from defense serving 15 years in prison. That 1991 ([ 60 23% pervi.ed him on release. Five 
la")'ers. They said it kept people represents barely l percent of the 

1992 II 56 23% 
board members resigned under 

behind ban> after they no longier 9,000 to 10,000 hearings tha! the pressure from Patrick. 
posed a danger. And, they said, it panel - appointed by the gnver- 1993 (6 79 22% But the •tati•tics show that 
resulted in some offenders serv- nor with the council's approyal - 1994 ml 82 20% the~ of lifen> to v.in pa-
ing out .entences and being re- hokb annually for inmates con- role peaked under Romney in 
lea.'!ft! directly to the~ with- ,;clt!d of various crimes. 1995 1 8 66 12% 2004, when+!> percent of the 133 
out the supervision of parole. And it can take time for a gov- 1996 1 11 98 11% inrnaleS who applied were treed. 

"In the early 1990s, the doors ernor to put his or her stamp on That compares with ~ percent 
of our prisons were welded shut." the board. The board members Weld/Cellucci of the 88 applicants in 2009, the 
saXI James Alan Fox, a crimioolo- serve staggered five-year terms 1997 15 78 6% highest percentage during Pat-
gy professor at Northea.<tem Uni- and can be reappointed an un· 

Cellucci 
rick's first term, att0rciing to the 

'llenity, who characterized the pa- limited number of times. data. StatL<tics for 2010 were not 
role ratL• of lifen1 under Romney Al'IO, a variety of fa.ctors can 199s l 8 72 11% a\'Diloble. 
and Patrick as similar. In the ca use the percentage of lifeT" 

1999 1E 102 22% 
The data show that the parole 

woos, he said "The doors swung winning parole to surge. A pile of rate for lifers plunged under 
back open.• applications by inmates previ- 20oo fE] 86 23% Weld, then climbed under Cel-

Eric Fehmstrom, a spokes- ously rejected can increase pres- Cellucci/Swift lucci. Mer reaching its apex in 
man for Romney, defended his sure to grant parole, especially if Romney's second year in oftia:, it 
bos.•'s record. He noted that the the pri..oners have heeded advice 2001 lllJ 96 32% dipped before rising in Patrick's 
Governor's Council rejected to participate in program. to di..- Swift third year in oftiCJe. 
Romney's first twO nominees to couragie violence and drug abuse. 

2002 mID 31% 
Fox theorized that many lifers 

the Parole Board u too hard-line. Still, the percentage of pa- 123 "110 won parole in the Romney 
He also laid that Roomey grant- roled lifers can ser\'e as a meas- Romney era had been rejected by Weld's 
ed no commutations or pardons ure of the boaxd's attitude about 

2003 - 101 40% 
board when they first became eli-

as governor, a power strictly at freeing some of the most serious gible and had reapplied five and 
Romney's discretion, and tried to otfenden, according to people fa- 2004~ 133 44% perhaps l O years later. 
bring back the death penalty. miliar with the parole •ystem. 

2oos 11D 106 31% 
"There were likely inmates in 

And he noted that Cinelli first Most lifers have been oonvicted the 1990s who would ordinarily 
came up for parole in 2005, whm of second-degree mu~.r. If pa- 2006~ 114 31% be paroled but who.•e releases 
Romney was governor, and the roled, they will spend the re.t of 

Patrick 
were being delayed by a very 

board ~ected hbn. their lives on superWied release. stringent. board and pushed o:lfto 
"Mitt Romney was a Jaw-and- Lifer hearings mark the only 2001 1Ell 109 27% a subsequent board." Fox said. 

order governor who time and time the full board sits. 20oa 1Ell 108 27% Len Engel, managing associ-
again demonstrated his commit- "Lifers have the lowest recidi-

2009~ 
ate for policy at the Crime and 

ment to keeping the public safe 'ism rates of parolees. but it'• 88 40% Justice ln<titute, part of the Boo-
from violent criminals," Fehm- perceived by the public as a high- 50.JlCE. Mmsac:hu5otls llepartmont ton-based nonprofit Cmnmunity 
strom said in a statement last er-stakes, higher-risk deci.<ion," ol Con'fC!ioo Rruoouree• for Justice, !laid the 
week. Romney, he said, tried to said Patricia Garin, n Boston de- MKK> RJMWAANOUllE srm com pari.'IOn of lifer parole ratruo 
appoint board members with law fense lawyer who helps run a O\'l!r the past tw0 decades is not 
enforcement ba.ckgro110ds but Northeastern Uni\Ol!r&ity law clin- particularly meaningful, given 
met resistance from council ic that provides Jaw students as sentences, had been paroled in the small number of cases each 
members and legislators. counsel for lifers seeking parole. February 2009 as a result of a 6-0 year, nor is it surprising. 

Mary Beth Heffernan, Pat- "And 110 the board Im to be com- ~'Ole the prior year by the board. "We knew Bill Weld was going 
rick's public safety !leCJ'l!tary, said pooecl of people who are strong in The slaying rekindled critl- to come in and change the state's 
Patrick intends to restore the their belief of the impnrtana! of cism in some quarters that Pat- approach to offenders - the joy 
public'• faith in the paroie system parole and the succeis of parole rick was too lenient on crime. of busting rocks - and you see 
in the wake of the Wobtn'll mur- to have a high lifer[-release) The six board members who vot- that corresponding decline in 
der and has introduced a bill to rate." ed to release Cloelli included two grant rates for lifers during those 
increase the time served by habit- The perils nf parolin g the whom Patrick had appointed and years," he said. "Then you see 
uaJ offenders like Cinelli. But she wrong lifer became clear oo Dec. two whom Romney had appoint- pretty much consistent percent-
declined to address the stati..tics. 26 when Onelli fatally shat Wo- ed and Patrick had reappointed, ages over the next nine or ten 

Weld did not return phone burn PQ!i91' officer John Maguire aocording to council record~. }-ears!' 
during a jewelry heist. C~lli. a During his 2006 gubemato-

11 'iolent career criminal who had rial campaign, Patrick fended off Saltzman can b• reached at 
received three concurrent life accusations of leniency for hav- }6alD:man@8fobe.com. 
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I, James R. Pingeon, state the following: 

1. I have been the Litigation Director of Prisoners' 

Legal Services of Massachusetts since 2001. 

2. I am submitting this affidavit to provide the 

court with data showing the parole rates of 

prisoners with life sentences, as well as data 

showing the length of the setback period 

established by the Board for lifers denied 

parole, including individuals who committed their 

crimes as juveniles. 

3. The Parole Board posts life sentence decisions on 

its website. https://www.mass.gov/lists/life-

sentence-decisions. I carefully reviewed all 

"lifer" decisions on the Massachusetts Parole 

Board's website for 2017 and 2018. Based on my 

decision-by-decision review I found that: 

a) In 2017, the Board conducted a total of 128 

life sentence hearings and issued 33 favorable 

decisions for an overall parole rate of 26 

percent. 

Of the 128 life sentence hearings, 13 were held 

for individuals serving sentences for a crimes 
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committed as a juvenile . The Board issued 

favorable decision in 6 of these cases, for a 

parole rate of 46 percent . Of the 13 juvenile 

life sentence hearings , 4 were for individuals 

serving first degree l ife sentences; 3 received 

favorable decisions for a parole rate of 75 

percent . 

b) For 2018 , the Board has posted 25 decisions as 

of December 21. It issued 10 favorable 

decisions for an overal l parole rate of 40 

percent . The Board posts decisions as they 

issue, and since there is often a long time 

between the hearing and the decision, the 2018 

data is not yet complete . 

Of the 25 life sentence hearings , 5 were for 

individuals serving life sentences crimes 

committed as a juvenile . The Board issued 

favorable decision in 3 of these cases, for a 

parole rate of 60 percent . Of the 5 juvenile 

life sentence hearings , 3 were for individuals 

with first degree life sentences; all 3 

received favorable votes , for a parole rate of 

100 percent . 
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4 . The Massachusetts Parole Board does not report 

annual statist i cs with regard to the length of 

the setbacks it gives to those lifers who are 

denied parole . The only way to determine the 

number of lifers who were denied parole and 

received setbacks of more than three years in any 

given year is t o review every lifer decision , one 

by one . I did this for 2016 , 2017 , and 2018, and 

found : 

In 2016 , 54 percent (48/89) of the prisoners 

denied parole received setbacks greater than 3 

years . Of these, 35 percent (6/17) were juvenile 

lifers . 

In 2017 , 58 percent (55/95) of the prisoners 

denied parole received setbacks greater than 3 

years . Of these , 57 percent (4/7) were juvenile 

lifers . 

In 2018 , 53 percent (8/15) of the prisoners 

denied parole received setbacks greater than 3 

years . Two juvenile lifers were denied parole , 

and both received 3 year setbacks . 

5 . The Massachusetts Parole Board also does not 

report the granting of requests for 
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reconsideration or the granting of requests for 

expedited parole hearings or the success of 

administrative appeals of decisions denying , 

parole . In order to determine whether such 

requests and appeals have been successful in 

lifer cases , one must review every lifer 

decision , one by one . Again , I did this for 

2016 , 2017 , and 2018 , and found no references to 

successful administrative appeals, and no 

indications that requests for expedited review 

hearings had been granted in those years . I found 

one reference to a successful request for 

reconsideration in 2016 . That case involved Roy 

White, a lifer who had been paroled only to have 

his parole revoked . He requested reconsideration 

of the revocation decision , and upon 

reconsideration the Parole Board re-paroled him 

based on new information he provided concerning 

his problems while previously out on parole . 

Signed under the pains and penalties of perjury 

this 31th day of December 2018 

~f~l~~~ 
James R. Pingeon 
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SUFFOLK, ss 

COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUDICIAL COURT 
SJC-12482 

JEFFREY S . ROBERTO , 
petitioner, 

v . 

PAUL M. TRESELER , 
Chair , Massachusetts Parole Board, 

respondent . 

SUPPLEMEN~AL AFFIDAVIT OF PATRICIA GARIN 

I , Patricia Garin , state the following : 

1 . This affidavit is filed as a supplement to the affidavit I 

wrote that was fi led in this case on July 21 , 2016 . 

2 . In 2011 , the Parole Board, for the first time , began to 

publish its Records of Decision for lifer parole release 

hearings on its website . 

3 . In 2011 , 2012 and 2013 I closely monitored these decisions 

as they were posted . 

4 . In 2011 , based upon my review of the Records of Decision 

posted on the Board' s website, the Board conducted 106 

lifer hearings . Records of Decision were posted in all 106 

cases when I collected this data . There were 12 positive 

votes for parole . There were 94 denials for a paroling rate 

of 11%. Of the 94 parole denials, 74 of the denials were 
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for setbacks of four or five years. Of the prisoners who 

received parole denials, 79% of them received a four-or 

five-year setback. 

5. In 2012, based upon my review of the Records of Decision 

posted on the Board's website, the Board conducted 136 

lifer hearings. Records of Decision were posted in 133 

cases when I collected this data. (Two prisoners died 

waiting for a Record of Decision and one prisoner's case 

was continued pending appointment of counsel.) Of the 133 

Records of Decision posted, there were 25 positive votes 

for parole. There were 108 denials for a paroling rate of 

19%. Of the 108 parole denials, 74 of the denials were for 

setbacks o= four or five years. Of the prisoners who 

received parole denials, 79% of them received a four-or 

five-year setback. 

6. At the time I collected my data for the 2013 hearings, 

there were 101 Records of Decision posted on the Parole 

Board's website. Subsequently, the Parole Board removed the 

Records of Decision for the years 2011, 2012 and 2013 from 

its website and so not all the 2013 hearings that were 

conducted are included in these figures. Of the 101 posted 

Records of Decision for 2013 hearings that I studied, there 

were 25 positive votes for parole. There were 76 denials 

for a paroling rate of 25%. Of the 76 parole denials, 56 of 
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the denials were for setbacks of four or ~ive years. Of t~e 

pr..'..soners who received parole 6.enials, 74% of them received 

a four-or five-year setback . 

Signed under L~e pai~s and penalLies of perj ury this 27c~ 6ay 

~f December 2018. 

-p~'- ~I/JM_ 
Patricia Gari~ 
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