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| NTERESTS OF THE AM ClI

Am ci have a shared interest in protecting
juvenil e hom cide offenders fromincreased penalties
fromthe ex post facto application of the 1996
amendnent to G L. c. 127, 8 133A (“Section 133A").
Amici and their interests are as foll ows:

Massachusetts Associ ation of Crim nal Defense

Lawers (MACDL): MACDL is an incorporated association

of nore than 1,000 experienced trial and appellate

| awyers who are nenbers of the Massachusetts Bar and
who devote a substantial part of their respective
practices to crimnal defense. MACDL is dedicated to
protecting the rights of the citizens of the
Commonweal t h guaranteed by the Massachusetts

Decl aration of Rights and the United States
Constitution. MACDL seeks to inprove the crim nal
justice system by supporting policies and procedures
to ensure fairness and justice in crimnal

matters. MACDL devotes much of its energy to
identifying, and attenpting to avoid or correct,
problenms in the crimnal justice system It files
am cus curiae briefs in cases raising questions of

i mportance to the adm nistration of justice. The
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MACDL Board has determ ned that the Roberio nmatter is

such a case.

Juvenil e Law Center: The Juvenile Law Center

advocates for rights, dignity, equity and opportunity
for youth in the child welfare and justice systens
through litigation, appellate advocacy and subm ssion
of ami cus briefs, policy reform public education,

trai ning, consulting, and strategi c comuni cati ons.
Founded in 1975, Juvenile Law Center is the first non-
profit public interest law firmfor children in the
country. Juvenile Law Center strives to ensure that

| aws, policies, and practices affecting youth advance
raci al and econom c equity and are rooted in research,
consistent with children’ s unique devel oprent al
characteristics, and reflective of international human
rights values. Juvenile Law Center has participated
in appeals to this Court addressing the protections
that must be afforded to youth in the juvenile justice
system including as am cus curiae in Commonweal th v.
Brown, No. SJC-11454; Commonwealth v. GQuthrie G, No.
SJC-09805; Conmmonweal th v. Juvenile “LN° G, No. SIC
12351 and Comonweal th v. Lugo, No. SJC- 12546

Prisoners' Legal Services (PLS): PLS, formerly

known as Massachusetts Correctional Legal Services,

Vi i
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was established in 1972 to protect and pronote the
civil and constitutional rights of Massachusetts
prisoners. PLS provides |egal assistance through
litigation, informal advocacy, and advice to prisoners
on a wide variety of issues, including nedical care,
conditions of confinement, guard brutality, solitary
confinement, access to rehabilitation progranms, and
parole. PLS receives over 2,000 requests for

assi stance each year, including many from prisoners
who all ege unfair and arbitrary treatnment fromthe
Parol e Board. PLS has a |ongstanding commtnent to
ensuring that Massachusetts prisoners, including
individuals with life sentences, have fair opportunity
to be rel eased on parole.

Nort heastern Prisoners’ Assistance Project

(“Northeastern PAP"): Northeastern PAP was founded by

Nort heastern University School of Law students in

1979. Anmong other things, Northeastern PAP trains |aw
students to represent prisoners at second-degree life
sentence parole rel ease hearings. Each year,

Nort heastern PAP represents nore than twenty second-
degree lifers, some of whomwere juveniles at the tine
of their crime, at their parole rel ease hearings. The

vast majority of Northeastern PAP's clients commtted

i X
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their crimes prior to 1996 when the anendnent to G L.
c. 127, 8 133A changed the maxi num possi bl e | ength of
a setback after a parole denial fromthree years to
five years. Northeastern PAP has a | ong-standi ng
interest inlimting the application of this amendnent
because it hinders prisoners’ rehabilitation and their
timely re-entry and return to the comunity.

Harvard Prison Legal Assistance Project (“Harvard

PLAP"): Harvard PLAP was founded by students at
Harvard Law School over forty years ago. Harvard PLAP
trains |aw students to represent incarcerated
individuals in certain types of parol e hearings,

i ncludi ng parol e revocation, rescission, and second-
degree |ife sentence hearings. Harvard PLAP al so
represents prisoners in prison disciplinary hearings
and comrut ation petitions and engages in other efforts
to pronote prisoner rights.

Coalition for Effective Public Safety (CEPS):

CEPS i s an organi zati on of advocates, program

provi ders, parolees, formerly incarcerated nen and
wonen, friends and relatives of prisoners, and human
rights activists who have joined forces to pronote and
safeguard the human rights of all people across

Massachusetts, with a focus on reform ng parole,
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solitary confinenent and the nedical rel ease of
prisoners. Many of CEPS nenbers have had their |ives
negati vely inpacted by the application of the

chal | enged anendnent to G L. c¢c. 127 8 133A to their or
their famly nmenbers’ cases. The |engthening of the
parol e setback period frustrates rehabilitation,
extends incarceration tinme, and inpedes re-integration

into the comunity.

Xi
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l. STATEMENT OF AM CUS | SSUE

The issue on which the Court solicited am cus
briefs is: “Wiere a juvenile hom ci de of fender
convicted of first-degree nurder becane eligible for
parole in light of D atchenko v. Dist. Attorney, 466
Mass. 655 (2013); where, at the tinme of the offense,
G L. c. 127, § 133A, provided that a prisoner
eligible for but denied parole was entitled to a
review hearing within three years; and where that
statute was anmended in 1996 to provide instead for a
review hearing wwthin five years, whether application
of the five-year provision, rather than the three-year
provision, to the juvenile hom cide offender
constitutes an ex post facto violation.”

1. STATEMENT OF THE CASE

Jeffrey Roberio is a juvenile hom cide offender.
The of fense for which he was convicted occurred on
July 29, 1986, when Roberio was 17-years-old. He was
taken into custody shortly after the hom ci de, and has
been in custody ever since, a total of over 32 years.

Roberi o was convicted of first-degree nurder and
armed robbery in August 1987, but his conviction was
reversed by this Court in 1998. See Comonweal th v.

Roberi o, 428 Mass. 278 (1998). In January 2000, he
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was retried and reconvicted, and sentenced to life in
prison with no possibility of parole. H's convictions
wer e subsequently affirmed on appeal. See
Commonweal th v. Roberio, 440 Mass. 245 (2003).

When this Court decided D atchenko v. Dist.
Attorney, 466 Mass. 655 (2013), (hereinafter
“Diatchenko I”), it gave Roberio, as well as the
approxi mately 60 other juveniles who were then serving
sentences for first-degree nurder in Massachusetts,
hope, for the first time, that they mght not die in
prison. By holding that a |ife sentence w thout the
possibility of parole for a juvenile hom cide of fender
constituted “cruel and unusual punishnment in violation
of art. 26 of the Massachusetts Decl aration of
Ri ghts,” and by further holding that its decision
woul d be applied retroactively, the Court provided
Roberi o, and the cohort of which he is a part, with
the possibility of freedom 1d. at 667-71.

Fol | owi ng Di at chenko |, Roberio was resentenced
tolife in prison wwth parole eligibility after 15
years. Having already served well over 15 years in
pri son, he requested and received a parol e hearing.

On June 25, 2015, the Massachusetts Parol e Board heard

Roberio’s first parole application. The application

2
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was deni ed, and Roberio was given a five-year setback
under an anmendnent to Section 133A that had gone into
effect in 1996 (the “1996 Anendnment”), ten years after
Roberio’s offense, and nine years after his initial
conviction. The five-year setback was the nmaxi mum
permtted by law. See R at 17. Prior to 1996,
including as of the tine of Roberio’s offense and
convi ction, the nmaxi mum potential parol e setback was
three years.

On August 24, 2016, Roberio filed a petition
pursuant to G L. c. 231A seeking a declaration that
the retroactive application of the five-year setback
to his case violated his state and federal
constitutional right not to be subject to an ex post
facto law. On February 7, 2017, Roberio noved for
summary judgnment pursuant to Mass. R CGv. P. 56(c)
and the Parol e Board noved for judgnment on the
pl eadi ngs pursuant to Mass. R Civ. P. 12(c). On July
7, 2017 the Superior Court denied Roberio s notion,
and granted judgnent to the Parole Board. Roberio’s
appeal and this Court’s solicitation of am cus briefs

f ol | owed.
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I11. SUMWARY OF ARGUVENT

As a threshold matter, this Court need not reach
the constitutional ex post facto issue presented on
appeal , because the 1996 Anendnent is substantive, not
procedural, and there is no indication in the statute
that it was ever intended to apply retroactively,
either to adults or juveniles. See infra. 8 V. A

| f the Court reaches the constitutional issue, it
should find that retroactive application of the 1996
Amendnent to of fenders whose of fenses were conmtted
prior to 1996 viol ates ex post facto precepts, nost
fundamental | y because any such application would
create a significant risk that these offenders would
serve an increased termof inprisonnment. See infra.

8 V.B. The litnus test for an ex post facto violation
is the risk of increased punishnent, not the certainty
of it. This Court nmade that clear in Commonweal th v.
Brown, 466 Mass. 676, 689 n.10 (2013), where it found
that application of a 2012 anendnent to Section 133A,
whi ch increased the initial termof parole eligibility
for second-degree hom cide offenders from 15 years to
15-25 years, constituted a constitutional ex post
facto violation as applied to Brown, not because it

woul d necessarily result in an increased sentence, but

4
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because of the risk that it mght. The result in
Brown dictates the sanme result here. See infra.
8§ V.C

The risk here of an increased sentence is
especially significant for first-degree juvenile
hom ci de offenders, |ike Roberio, whose |ives have
only recently been transfornmed from hopel essness to
hope by this Court’s Diatchenko | decision, and whom
this Court, the Suprene Court, and neurosci ence have
all found to be particularly capable of change,
grow h, and maturation. See infra. 8 V.B. 3-4.

| f parole for this cohort of juvenile hom cide
of fenders were only a renote and specul ative
possibility, or the Parole Board had a practice of
expediting parole revi ew hearings based on changed
circunst ances, then the ex post facto result here
m ght be different. But the enpirical evidence of the
past four years regarding the granting of parole to
nmenbers of the cohort establishes the possibility of
parole for themis anything but renote (just as one
woul d expect based on the teachings of D atchenko I).
Further, the Board’ s apparent history of never
granting expedited revi ew hearings nmakes cl ear that

m spl aced five-year setbacks will not be undone.

5
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Rat her, they will result in unnecessarily and
unconstitutionally increased sentences. See infra.
8 V.B.2-3.

The conclusion that the 1996 Anendnent risks
increasing the termof incarceration for those to whom
it is retroactively applied is buttressed by the
| egi slative intent of the Anendnent, and the design of
the Parole Board’'s inplenmentation regulations. The
| egi sl ative history of the 1996 Amendnent shows t hat
it was intended to increase punishnment by increasing
the tinme-period between parole hearings. And the
Board’ s inplenentation regulations create a
presunption that a five-year setback will be applied.
See infra. § V.D

I n maki ng the case against a finding of an ex
post facto violation, Respondent-Appellee relies
heavily on the Suprene Court’s decisions in California
Dep't of Corr. v. Mrales, 514 U S. 499 (1995) and
Garner v. Jones, 529 U S. 244 (2000), two cases in
whi ch the Court reject ex post facto challenges to
statutes increasing the terns of parole setbacks for
violent adult offenders. But both Mrales and Garner
are fundamental |y di stinguishable fromthis case, as

both invol ved incorrigible adult doubl e-nurderers for

6
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whom t he chance of parol e would never be anything
other than renote and conjectural. |In contrast, this
case concerns juvenile offenders who are the very
definition of corrigible and changeable. See infra. §
V. E.

Even if this Court were to find that the
retroactive application of the 1996 Amendnment does not
of fend the ex post facto prohibition of the U S.
Constitution, it should follow the South Carolina
Suprene Court and find that it offends the ex post
facto provision of the state Constitution. Doing so
woul d be in keeping with the teachings of Diatchenko |
and its progeny, and help to fulfill the prom se nmade
by this Court in Diatchenko |I that juvenile hom cide
of fenders woul d receive a nmeani ngful opportunity for
parole. See infra. §8 V.F.

| V. STATEMENT OF FACTS

A Jeffrey Roberio

As noted in his Parole Board Decision, Roberio
had a difficult childhood. R at 7. H's “nother was
enotionally distant and neglectful, and . . . his
father was an al coholic and typically unavailable for
support.” Id. By the age of 16, Roberio had dropped

out of school, and was regularly drinking alcohol to
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excess. 1d. A year |ater, when he was 17, he
comm tted the hom cide offense for which he was | ater
convicted. 1d. at 3.

As of the tine of the hom cide, Roberio suffered
fromlearning disabilities, attention deficit
di sorder, oppositional defiant disorder, two separate
cl osed head injuries, |ead poisoning, and al cohol and
drug abuse. 1d. at 7. The record indicates that
Roberi o’ s al coholismas well as his neurol ogi cal and
devel opnmental disabilities, including age-rel ated
impul sivity, contributed to his offense. Id.

Roberi o was taken into custody shortly after the
of fense, and has now been incarcerated for over 32
years. 1d. at 4. Wile in custody, Roberio has
incurred 39 disciplinary reports, nost of which have
been for mnor infractions, such as violations of
“count procedure.” Id. Notably, he has not been
involved in an infraction involving fighting or
vi ol ence of any sort since 1988, i.e., 30 years ago,
when he was just 19-years-old. 1d. And he has
incurred no disciplinary reports what soever since
Novenber 2011, over seven years ago. |d.

By all accounts, Roberio has for nmany years

expressed genui ne renorse and accepted ful

8
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responsibility for his crimes. 1d. at 7. He has also
acknow edged and treated his al coholism by, anong
other things, regularly attending AA NA neetings for
the past ten years. 1d. at 6. There is no evidence
that he has had a single drink of alcohol in the past
three decades. And as for the inpulsivity and various
neur ol ogi cal and devel opnental disabilities fromwhich
he suffered as a child, two separate

neur opsychol ogi sts have testified that his “del ayed
neurol ogi cal maturation ha[s] resolved itself.” Id. at
7. There is no evidence to suggest otherw se.

Until recently, indeed for virtually his entire
termof inprisonment, Roberio was incarcerated at the
A d Colony Correctional Center (“OCCC'). 1d. at 6.

For years he turned down opportunities to transfer

el sewhere, because OCCC is only five mnutes from
where his famly lives, and he wanted to be near them
for support. 1d. He recognized that other
institutions may have offered nore rehabilitative
progranms than OCCC, but as he told the Parole Board in
2015, he had “beconme very conpl acent” and
“confortable” at dd Colony.” Id. O course, it is
hardly surprising or blameworthy that for years

Roberio placed famly and famliarity over anbition

9
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and formal programmatic rehabilitation; after all, for
virtually his entire stay in OCCC, that is until this
Court’s decision in Diatchenko | in Decenmber 2013,
Roberi o had no reason to believe he woul d ever again
live outside the prison walls, i.e., he had no reason
to believe that he would ever experience a tangible
benefit fromrehabilitation programm ng.

Fol Il owi ng Di at chenko |, Roberio inmediately
becane parole eligible by virtue of the fact that he
had al ready served not just 15, but nearly 28 years in
prison. His initial hearing was held on June 25,

2015, and about four nmonths | ater the Board denied him
parol e and gave hima five-year setback. Although it
noted that Roberio’s “overall conduct in prison does
not raise hei ghtened concern for violence and

subst ance abuse,” the Board found that he had been too
“conpl acent in addressing these issues.” 1d. at 8.
Noting that Roberio had conpleted very little forma
anti-viol ence or substance abuse programi ng, the
Board recommended that he “engage in rehabilitative
progranmm ng that addresses substance abuse, anger,

vi ol ence, and any potential nental health issues.” Id.

Not wi t hst andi ng the fact that two i ndependent

psychol ogi sts had deened his nental health issues

10
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resolved, and the fact that he does not appear to have
abused al cohol or drugs or engaged in any acts of

viol ence for three decades, Roberio took the Board's
recommendations to heart. Wile he may have been
“conplacent” in the years before this Court’s decision
in D atchenko I, since his parole hearing he has been
anything but. Soon after his adverse parol e deci sion,
he accepted a transfer from OCCC to Ml - Norfol k where
he successfully conpl eted nunerous rehabilitation
prograns including prograns regarding crimnal

addi ctive thinking, violence reduction, nental
flexibility, and a non-violent conflict resolution
program See Deal v. Commir of Correction, 478 Mass.
332, 339 n.8 (2017). He also qualified for placenent
in mninmumsecurity prison based on the Departnent of
Correction’s (“DOC’) objective classification scoring
system 1d. at 338. Further, according to his
counsel, Roberio was recently — on Novenber 29, 2018 -
transferred from M -Norfolk to Ml -Pondville, which
is a mninmumsecurity prison. Roberio’ s counsel and
Am ci believe that Roberio’s transfer to m ni num
security makes himthe first inmate in Massachusetts

to achieve mninmumsecurity status without either a

11
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positive vote fromthe Parole Board or a setback of
three years or |ess.

B. The Massachusetts Parol e Board

Roberio was one of the initial first-degree
juvenil e hom cide offenders to be considered for
parole by the Board. But, as illustrated in the
following table, the Board has a |ong history of

considering “lifers” for parole:

12
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Parol e Hearings for “Lifers,” 1990-2018
. Par ol e Par ol e Par ol e eal s

Vel | Rzerlings G ant ed Deni ed Rat e = Syr Setback épapnt ed*
1990 70 20 50 34% ZERO
1991 60 14 46 23% ZERO
1992 56 13 43 23% ZERO
1993 79 17 62 22% ZERO
1994 82 16 66 20% ZERO
1995 66 8 58 12% ZERO
1996 98 11 87 11% ZERO
1997 78 5 73 6% ZERO
1998 72 8 64 11% ZERO
1999 102 22 80 22% ZERO
2000 86 20 66 23% ZERO
2001 96 31 65 32% ZERO
2002 123 38 85 31% ZERO
2003 101 41 60 40% ZERO
2004 133 59 74 44% Irx*x
2005 106 33 73 31% ZERO
2006 114 35 79 31% ZERO
2007 109 29 80 27% ZERO
2008 108 29 79 27% ZERO
2009 88 35 53 40% ZERO
2010 128 40 88 31% ZERO
AN Emmm EmEs s 0000 imm
2012 ZERO
2013 | oA 25 | | BONORMONGIME | zErO
2014 101 41 60 41% ZERO
2015 113 33 89 21% ZERO
2016 122 33 89 27% 48 of 89 (54% JrFx*
2017 128 33 95 26% 55 of 95 (58% ZERO
2018 25% ** 10 15 40% 8 of 15 (53% ZERO
SOURCES:

Massachusetts Parol e Board, Annual
p. 16), 2015 (at p. 16), and

Yel | ow = Parol e Board Wbsite,
Statistical Reports for 2014 (at
2016 (at p. 15).

Green = Parol e Board Wbsite,
Addendumto this Brief (“ADD’) at
James Pi ngeon | 3-5);

Blue = Boston G obe articles dated 2/7/11 and 3/26/12. See ADD at
10-13;

B8E - See ADD at 18-20 (Supplemental Affidavit of Patricia Garin
1 3-6).

* “PAppeal s” refers inclusively to all grants of adm nistrative
appeal s, requests for reconsideration of parole denials, and
requests for expedited review hearings. The Parole Board does
not publish aggregate statistics regarding the success rates of
such appeal s and requests. The only way to assess these success
rates is by review ng Parol e Board decisions individually, and by
drawi ng on the experience of attorneys who have extensive
experience with the Parole Board. The sources of the information

deci si on by decision review See
14-17 (Affidavit (“Aff.”) of
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in this colum are: ADD at 14 (Pingeon Aff.); and R at 1-6
(Affidavit of Patricia Garin).

*** The 2018 statistics are inconplete. There were nore than 25
lifer hearings in 2018, but to date only 25 decisions have been
i ssued and listed on the Parole Board s Wbsite.

**** Based on the collective experience of the Anici, and a
review of nultiple Parole Board decisions, we have been able to
uncover four instances anong the thousands of l|ifer cases

consi dered by the Parol e Board where appeal s and/or requests for
reconsi deration were successful: (i) In 2004, Northeastern PAP
appeal ed the parol e denial and 5-year setback of David Sibinich
After appeal and rehearing, Sibinich's setback was reduced to two
years. (ii) In 2016, Northeastern PAP appeal ed the parol e deni al
and 4-year setback of Ral ph Geary. After appeal and rehearing,
Geary was paroled to the Interstate Conpact (Chio). (iii) In
2016, Harvard PLAP appeal ed a 1-year setback that had been given
to WIlfred Dacier, who received a new hearing as a result of the
appeal . (iv) PLS reviewed all lifer parole decisions from2016 to
date, and found only one successful request for reconsideration
That one occurred in 2016 on behal f of Roy Wite, whose parole
had been revoked. Upon reconsideration, and new i nformation
regardi ng the problens Wiite encountered while out on parole, he
was re-parol ed.

The statistical infornmation regarding initial
parol e hearings for first-degree juvenile hom cide
of fenders from 2014 (when the first such hearings took

pl ace) to date are as foll ows:

Initial Parole Hearings: Juvenile First-Degree Lifers, 2014-2018

Initial Parol e Ganted Parol e Rate Set backs > 3
Heari ngs Year s

12 of 34* o

35 12 (35% 9 of 22 (41%

Source: Respondent-Appellee’s Brief (“Resp. Br.”) at 13.
*One case remnmmi ns under advi senent.
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Based on all of the above statistical
information, the followng facts, all of which bear on
the ex post facto issue before the Court, appear to be

undeni abl e:

e Lifer parole rates vary fromyear to year, and
fromadmnistration to adm nistration. Many
political and other factors, unrelated to the
merits of individual cases, contribute to parole
decisions. For instance, it is no accident that
parole rates plumeted in the period 1995-1996,
and no accident that Section 133A was anended in
1996, at the exact time of public concern with
“super predators” (|l ater debunked) - see, e.g.,
Eli zabeth S. Scott & Laurence Steinberg, Soci al
Wel fare and Fairness in Juvenile Crine
Regul ation, LA, L. Rev. 35, 36, n.6 (2010).
Likewise, it is no accident that parole rates
again plumeted in the i medi ate aftermath of
Dominic Cinelli’s murder of a Wburn police
of ficer on Decenber 26, 2010. See Maria Craner,
Parole Board Still Slow to Rel ease Inmates 8
Years After Ex-Convict Killed Oficer, Critics

Say, BostoN GLoBE, June 26, 2018.
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e Wth the exception of 1995-1998, 2011 and 2012,
t he annual parole rate for lifers has al ways been
bet ween 20% and 44% reachi ng 40% or higher in
2003, 2004, 2009, 2014, and 2018. The Parole
Board’ s current assertion (see Resp. Br. at 30
n.9) that the 41%figure for 2014 was an

“aberration” is sinply not true.

e The chance that first-degree juvenile hom cide
of fenders will be paroled is not renote. At
their initial parole hearings this cohort has
been paroled at a rate of 35% If we were to
include the results of the very few review
hearings for first-degree juvenile offenders that
have occurred to date, the positive parole rate
woul d be even higher. See, e.g., ADD at 14
(Pingeon Aff. § 3).

e \Wen first-degree juvenile hom cide offenders
have been denied parole, it has not been unusual
for themto receive setbacks of greater than
three years. This has occurred in 9 of 22 cases,
i.e., arate of 41% More generally for lifers,
i ncl udi ng second-degree juvenile hom cide
of fenders, setbacks of greater than three years

have been routine, occurring annually at rates of
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50% to al nost 80% See, e.g., R at 9-14 (Grin
Aff. T 19-20).

e Although reconsideration and adm ni strative
appeal s of parole denials as well as
accel eration of review hearings, are al
t heoretical possibilities under the | aw and the
Parol e Board' s regul ations, as a practical
matter, successful reconsideration requests,
adm ni strative appeals, and expedited revi ew
heari ngs al nost never occur. Qur research has
uncovered only three successful adm nistrative
appeal s and only one successful request for
reconsi deration. See R at 9-14 (Garin Aff.
19 16-17, 23-24); ADD at 18-20 (Supp. Garin Aff.

11 4-6);, ADD at 17 (Pingeon Aff. § 5).
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V. ARGUNVENT

A As a Statutory Matter, the 1996 Anendnent
Does Not Apply Retroactively.

As a threshold matter, this Court need not reach
the Constitutional ex post facto issues raised on
appeal , because as a pure matter of statutory
interpretation there is no evidence that the 1996
Amendrment was ever intended to apply retroactively.
“Absent clear |anguage to the contrary it is presuned
that legislation is not intended to operate
retroactively.” Comonwealth v. Fuller, 421 Mass.

400, 408 (1995). Here, the 1996 Anendnent i ncludes no
| anguage to the contrary, let alone the requisite

cl ear language. Wthout this |anguage, the statutory
anmendnent may not be applied retroactively.

O course, retroactive application of statutes
“relating nmerely to . . . procedure which do not
af fect substantive rights” is perm ssible.
Comonweal th v. Greenberg, 339 Mass. 557, 578-79
(1959). For instance, statutes that provide notice to
third parties but do not affect an offender’s
substantive rights may be applied retroactively. See,
e.g., Stewart v. Chairman of the Massachusetts Parol e

Bd., 35 Mass. App. 843, 847 (1994)(uphol di ng
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retroactive application of statute requiring that

noti ce of parole hearing be given to victins’
famlies). But, here, there can be no question that
the 1996 Anendnent’s change of the maxi mum set back
period for parole eligibility fromthree years to five
years is substantive. See, e.g., Johnson v. Commr of
Correction, 258 Conn. 804, 818-19 (2002)(anendnent to
statute changing parole eligibility date for violent
of fenders i s substantive, not procedural, and,

i ndependent of ex post facto concerns, may not be
applied retroactively w thout express indication of
legislative intent). Two years of a man’s life is
substantive. Indeed, the Suprene Court recogni zed as
much in Garner, 529 U. S. at 257, when it remanded the
case to the lower courts for consideration of whether
the increase in Georgia s parole setback period from
three to eight years created a sufficient risk of
extending incarceration. |If setback rules were nerely
procedural, there would have been no need for a
remand. This Court should reject the retroactive
application of the 1996 Anendnent to Roberio, and to
all others (regardless of juvenile status) who have

received parole eligible sentences for crines
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committed prior to the effective date of the 1996
Amendnent .

B. The Retroactive Application of the 1996
Amrendnent to Roberio and Simlarly Situated
Juveni |l e Hom cide Ofenders Sufficiently
Ri sks I ncreasing Their Terns of
| ncarceration So As To Violate the State and
Federal Constitutional Ex Post Facto
Provi si ons.

Even in cases where the retroactive application
of a statutory anmendnent is permtted by the clear and
express | anguage of the statue, courts do “well to
tread lightly" to ensure the application does not run
afoul of the Constitutional prohibition against ex
post facto laws. Commonwealth v. Davis, 380 Mass. 1
16 (1980). Both “Article I, 8 9, of the United States
Constitution and art. 24 of the Massachusetts
Decl aration of Rights provide protection fromthe
operation of ex post facto laws.” Comonwealth v.
Kel l ey, 411 Mass. 212, 214 (1991). These provisions
forbid the enactnment of any law “which . . . inposes
addi tional punishnment to that then prescribed.”

Weaver v. Graham 450 U. S. 24, 28 (1981)(citing U. S
Const. art. I, 88 9, 10); see Cay v. Massachusetts
Parole Bd., 475 Mass. 133, 135 (2016)(prohibiting | aws

that retroactively increase the possible penalty for a
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crime committed before the enactnent of an applicable
statute).

“Retroactive changes that apply to the denial of
parol e are a proper subject for application of the ex
post facto clause.” Cay, 475 Mass. at 135-36; see
al so Garner, 529 U. S. at 250 (changes in parole |aws
“may be violative of” the ex post facto precept);
Lynce v. Mathis, 519 U S. 433, 445-46 (1997) (Florida
statute retroactively cancelling i nmates’ provisiona
rel ease credits violated ex post facto cl ause);
Weaver, 450 U.S. at 35 (statutory provision that
“constricts the inmate’ s opportunity to earn early
release . . . runs afoul of the prohibition against ex
post facto | aws”); Warden, Lew sburg Penitentiary v.
Marrero, 417 U.S. 653, 663 (1974) (“repeal of parole
eligibility previously available to inprisoned
of fenders would clearly present [a] serious question
under the ex post facto cl ause”).

To prevail on an ex post facto claim a party
must denonstrate (1) that the chall enged | aw has been
applied to conduct that occurred before the law s
enactnent, and (2) “that it raises the penalty from
what ever the | aw provi ded when he acted.” day, 475

Mass. at 136; see Lynce, 519 U S. at 441 (to violate
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the ex post facto clause, |aw “nmust be retrospective,
and it must disadvantage the offender affected by it
by altering the definition of crimnal conduct or

i ncreasi ng the punishnment for the crinme”)(citation
omtted). Thus, the “two critical conponents of an ex
post facto |law are that it operate retrospectively and
to the detrinment of the defendant.” Fuller, 421 Mass.
at 408; Kelley, 411 Mass. at 215 (1991)(sane).

Here, there is no dispute as to the first prong
of the requisite analysis. The parties agree that as
to Roberio and all simlarly situated first-degree
juvenil e honicide offenders (hereinafter, the “Pre-
1996 Juvenile Cohort” or the “Cohort”), the 1996
Amendnent has been applied to conduct that occurred
before its enactnent, i.e., it has been applied
retroactively. See, e.g., Resp. Br. at 17. Indeed,
only by applying the 1996 Anendnent retroactively was
it possible for the Parole Board to give Roberio a
setback of five years. The sole issue in dispute
concerns the second prong of the analysis, i.e.,
whet her the retroactive application is to the
detrinent of Roberio and the other menbers of the
Cohort.

The “detrinment” determ nation here turns on
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whet her the 1996 Amendnent “produces a sufficient risk
of increasing the nmeasure of punishnment attached to
the covered crines,” including the risk of an
increased termof incarceration. Mrales, 514 U S. at
509(enphasi s added); see Cay, 475 Mass. at 136-37
(sanme). “[T]lhere is no single forrmula for identifying
whi ch | egislative adjustnents, in matters bearing on
parol e, would survive an ex post facto challenge.”
Garner, 529 U S. at 252; Cay, 475 Mass. at 137.

Rat her, challenged | egislative adjustnents are
nmeasured on a continuum wth certain and denonstrable
detrinent (see, e.g. id. at 250) at one end of the
spectrum and specul ative, attenuated, and renpte risk
of detrinment (see, e.g., Mrales, 514 U S. at 509) at
the other end. Certain and denonstrabl e detrinent

viol ates the ex post facto prohibition. Speculative
and renote risk does not. I1d. Everything in between
nmust be exam ned and eval uated case-by-case. See id.
at 504-506, 509 (declining “to articulate a single
‘“formula” for identifying those |egislative changes

t hat have a sufficient effect on substantive crinmes or
puni shrents to fall within the constitutiona

prohi bition” and instead enphasi zing the need to
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eval uate | egislative changes for ex post facto
vi ol ations individually).

A showi ng of actual detrinment (e.g., proof that a
defendant’s term of incarceration has been increased)
is not required. See, e.g., Lindsey v. Washington,
301 U. S. 397, 401 (1937)(what matters is “the standard
of puni shment prescribed by a statute, rather than the
sentence actually inposed”’); Brown, 466 Mass. at 689
n.10 (the nere possibility of a change in parole
eligibility is enough to trigger ex post facto
prohi bition, regardless of whether the change is
applied). The issue is one of degree or sufficiency
of risk. Put differently, the issue is whether the
retroactive application of the |egislative change
creates a reasonabl e chance or risk that defendant’s
sentence will be longer. See Mirales,514 U S. at 509;
Garner, 529 U. S at 251.

Here, for many “lifers,” both adult and juvenile,
who are subject to Section 133A, there is reasonable
expectation that the retroactive application of the
1996 Amendnent will increase their sentences. The
risk of increase is especially great for Roberio and
ot her nmenbers of the Cohort. For this group, at a

mnimum there is an as-applied violation of the ex

24
ACTI VE/ 97913718. 2



post facto prohibition. There are at |east siXx
reasons that support this concl usion:

1. Commpon Sense: It is inevitable that when the

potential setback for parole consideration is
increased fromthree to five years that the total term
of incarceration that sonme “lifers” will serve wll be
greater than the sentence they woul d serve ot herw se.
Wth the retroactive application of the 1996
Amendnent, parole eligibility is delayed froma

maxi mum of three years to a maxi numof five years.

| f, upon further review, another five-year setback
were applied, the delay in eligibility would becone
ten years rather than six. And wth another setback
of five years, the delay would be fifteen years rather
than nine, and on and on, wi th ever increasing

di fferences between parole eligibility under the
retrospective application of the 1996 Anendnent as
opposed to the predecessor version of Section 133A
Common sense dictates that where eligibility is

del ayed further and further, thereis, at a mninmum a
significant risk that the period of inprisonment wll
al so be longer. This increased risk constitutes an ex
post facto violation. See, e.g., Garner, 529 U S at

261 (Souter, J. dissenting)(“At sone point, common
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sense can lead to an inference of a substantial risk
of increased punishnent”); Mrales, 540 U.S. at 525

(Stevens, J. dissenting)(increase to a parol e setback
“Wll alnpost inevitably delay the grant of parole in

sone cases”).

2. Absence of Reconsideration or Expedited

Revi ew Hearings as Real Options: Conmon sense

i ndicates that the 1996 Anendnent, by its own terns,
creates a significant risk of a |onger period of
incarceration. But even if that were not the case,
the Parole Board' s practical inplenentation of the
Amendnent, conbined with the Board’ s consi stent

hi story of neither reconsidering the length of its
set back deci sions nor accelerating review hearings,
nmakes clear that the retroactive application of the
Amendnent creates an increased risk of extending
peri ods of incarceration. For instance, with regard
to the Cohort, the statistical evidence noted above
and/or cited in Respondent’s Brief (Resp. Br. at 13)
clearly shows that: (i) the Board often gives setbacks
of four or five years, i.e., setbacks that could not
have been given under Section 133A prior to the 1996
Amendnent; and (ii) the Board virtually never

exercises its authority to reconsider its setback
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deci sions or provide for expedited review hearings
based on changed circunstances.! While the Board
certainly has the theoretical power to correct

m stakes it makes in nmeting out |engthy setbacks, its
track-record of effectively never granting requests
for reconsideration or expedited review, nakes clear
that as a practical matter its retroactive decisions
run a serious risk of extending the ternms of

i ncarceration for nenbers of the Cohort.

3. The Possibility of Parole for Cohort Menbers

Is Not Renote: If the possibility of parole for

Roberi o and the ot her Cohort nenbers was renote or
specul ative, then giving themfive-year setbacks

pursuant to the 1996 Amendnent woul d not run any

! The Parol e Board does not track reconsiderations or
the Ii ke, and, as noted above, our research has
uncovered only one instance in the last 30 years where
a request for reconsideration was successfully
granted, and only three instances in that same

ti meframe where admnistrative appeals were granted.
We are aware of no instance where requests for

expedi ted revi ew hearings have been granted. To the
extent the Court determ nes that Petitioner has not
adequately proven the futility of seeking

reconsi deration of setback decisions or expedited

revi ew hearings, the case should be remanded to the
Superior Court for further discovery. See Garner, 529
U S at 257 (remanding to afford inmate the
opportunity to obtain discovery showng that “inits
operation” an amendnent increasing a parol e setback
option “created a significant risk of increased

puni shnment ") .
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realistic risk of increasing the length of their
sentences. But the statistical evidence pertaining to
this Cohort — e.g., 12 of 34 (or 35% being granted
parole after initial parole hearings - makes clear

t hat nmenbers of the Cohort stand a very realistic
chance of achieving parole. Indeed, Roberio’ s own
devel opnment within the prison system as discussed
above, shows his very real potential to achieve
parole. Under these circunstances, it stands to
reason that delaying the review hearings of Cohort
menbers, including Roberio, through retroactive
application of the 1996 Anendnment, without giving them
t he opportunity for nore periodic guidance and advi ce,
and without the realistic possibility of reducing the
set back periods once set, runs the substantial risk of
i ncreasing their sentences.

4. The Teachi ngs of Neurosci ence and of the

Roper, Graham MIller, and Di atchenko Li ne of Cases:

The statistical evidence of parole not being a renote
possibility for juvenile hom cide offenders is
perfectly consistent with the | essons that

neur osci ence has taught us over the past 20 years
about adol escent brain devel opnent, as recogni zed by

the Suprene Court in the Roper, G ahamand MIler
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trilogy of cases, and by this Court in D atchenko I
and Di atchenko v. Dist. Attorney, 471 Mass. 12 (2015)
(“Diatchenko 11”) and their progeny. Bolstered by
scientific studies, the courts have recogni zed t hat
children are constitutionally different fromadults
for sentencing purposes, as they have a far greater
capacity to change, mature, and rehabilitate.? The
retroactive application of the 1996 Amendnment to the
Cohort is antithetical to this recognition.

5. The Uni queness of the Cohort, and the Inport

of Recogni zing the Transformation that COccurs Wen

Hopel essness |Is Replaced Wth Hope: |If anything, the

ri sk of an increased punishnment resulting fromthe
application of the 1996 Anendnent is uniquely enhanced
for the Cohort, which is made up of juvenile hom cide

of fenders, |i ke Roberio, whose world was transforned

2 See, e.g., Roper v. Simmons, 543 U.S. 551, 554
(2005) (by virtue of their age, juvenile offenders
commt crinmes when their personality traits are not
fully fixed); Gahamv. Florida, 560 U S. 48, 68
(2010) (juveniles are “nore capabl e of change” than
adults); MIller v. Al abama, 567 U. S. 460

(2012) (juvenil es “have di m nished cul pability and
greater prospects for refornf and are therefore “less
deserving of the nost severe punishnents”) (interna
citations omtted); D atchenko I, 466 Mass. at 668
(acknow edgi ng that juveniles have “hei ghtened
capacity” for “positive change and rehabilitation”
and, as such are entitled to a “neani ngful opportunity
to obtain rel ease”).
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from one of hopel essness to hope by this Court’s
decision in D atchenko I. Anmong the potentially
parol e eligible population, this Cohort is virtually
unique in that it is made up of individuals who served
years in prison —decades in the case of Roberio and
nost others in the Cohort —w thout any reasonabl e
hope that they woul d ever again experience freedom

In this regard, these individuals are very different
fromal nost all other inmates who becone parole
eligible, including second-degree lifers, all of whom
enter prison know ng that soneday they will be
eligible to get out.® For ex post facto purposes, this
difference is vitally inportant, because it neans that
once the switch fromutter hopel essness to hope was
flipped by Diatchenko |, every nenber of the Cohort,
for the first time, had reason to behave differently

in prison.

3 The only inmates from whomthe Pre-1996 Juvenile
Cohort is not unique are those first-degree juvenile
hom ci de of fenders who were convicted after the
enact ment of the 1996 Anendnent, but before this
Court’s decision in Diatchenko I. This post-1996
group of juveniles also experienced the transition
from hopel essness to hope. For this group, relief
fromthe risk of an increased termof incarceration
that comes with five-year versus three-year setbacks
can only be achieved through | egislative change, as it
does not have the same constitutional ex post facto
protection as the Cohort.
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| ndeed, prior to Diatchenko I, the individuals in
the Cohort had little or no reason to engage in prison
programm ng, rehabilitate thensel ves or otherw se
prepare for life outside of prison, a life they had no
reasonabl e expectation they woul d ever experience.
The hopel essness and despair endemc to the status of
life inprisonment without parole eligibility cannot be
overstated. As one juvenile hom cide of fender has
said, a sentence of life without the possibility of
parol e “makes you feel that life is not worth living

You have nothing to gain, nothing to | ose, you
are given absolutely no incentive to inprove yourself
as a person.” Human Rights Watch, “Wen | Die,
They' Il Send nme Home,” Youth Sentenced to Life wthout
Parole in California 60 (Jan. 2008). As anot her
juvenil e hom cide offender has explained, in the pre-
MIller world “life didn't matter.” 1d. Alife

sentence without the possibility of parole means
deni al of hope; it neans that good behavi or and

character inprovenent are inmaterial.’” G aham 560
U.S. at 70 (quoting Naovarath v. State, 105 Nev. 525,
525 (1989)). In other words, it means that there is

no reason to prove one’'s capacity for rehabilitation.
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But, now that they have been given a reason to
behave differently, there is every reason to believe,
except possibly in the nost extraordi nary cases, that
even if an individual nenber of the Cohort is not
ready for parole upon an initial hearing, he wll be
ready at sone point, and in many if not all instances
Wi thin another three years.* Unlike parole-eligible
adult lifers who have 15 or nore years to prove

t hensel ves before their initial parole hearing,

i ndividuals in the Cohort, |ike Roberio, who sought
parol e close on the heels of D atchenko I, had far
| ess tine, and perhaps not enough tinme. Still, there

isS no reason to doubt that with a shorter three-year
set back, these individuals, all of whom have j ust
recently tasted hope for the first time, will be able
to act on their newfound sense of purpose, and show

that they are ready to reenter society.> At a mninum

“ Certainly, a check-in no nore than every three years
so as to give the individuals guidance, direction, and
positive reinforcenent woul d be appropriate. See
Nancy M Canpbell, Conprehensive Framework for
Paroling Authorities in an Era of Evidence Based
Practices, NaT’ L INsT. oF CORRECTIONS 1, 38 (2008).

5| ndeed, Roberio hinself is Exhibit A for this

proposition. It is no nmere accident that he was
“conpl acent” and resisted rehabilitation progranm ng
in the years prior to D atchenko I, while being
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depriving themthe chance increases the risk that
their terms of incarceration will end up being | onger
than the terms would be otherwise, in violation of the
constitutional prohibition against ex post facto.

6. The Variability of Historic Parole Rates: As

evi denced by the statistics presented above (see
supra. 8 V.B), the history of parole in Massachusetts
appears to be as nmuch political as it is just, with
politics often playing as much of a role in parole
deci sions as individualized justice. While the parole
rates over the past 30 years have generally been

bet ween 20% and 44% they took a dramatic fall in the
m d- 1990s in response to the so-called “superpredator”
scare (which was | ater debunked by science and ot her
enpirical evidence). See, e.g., Cyde Haberman, Wen
Yout h Vi ol ence Spurred *‘ Superpredator’ Fear, N. Y. TiIMS,
Apr. 6, 2014; Elizabeth Becker, As Ex-Theorist on

‘ Superpredators,’ Bush Aide Has Regrets, N. Y. TiMS,
Feb. 9, 2004. And the rate then plumeted again in
2011 and 2012 in direct response to the outcry over
the killing of a Whburn police officer by Dom nic

Cinelli, who had been paroled in 2008. See supra.

actively engaged in such progranmm ng and achi evi ng
m ni mum security status since. See supra. 8 IV.A
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8 V.B. In each case when the rates plumeted they
gradual ly rose again, though with great variability
over a 20-44% range dependi ng on who the Governor
happened to be, the nake-up of the Board, and the
background of the Board Chair. See supra. § V.B.

Even the nost cursory review of parole rate
statistics in Massachusetts makes clear that the rates
change year to year, depending on variables that nmay
have not hi ng whatsoever to do with the nerits of the
i ndi vi dual cases before the Board. See supra. 8 V.B.
The parole rates of first-degree and other juvenile
hom ci de of fenders have not been i Mmune to these
external variables. See, e.g., ADD at 14-17 (Pingeon
Aff. 13).

For ex post facto purposes with regard to the
retroactive application of the 1996 Anendnent, al
this matters because it illustrates how nuch can
change over a period of five versus three years. For
i nstance, in that two year period, Board make-up and
political predilections may shift, with associated
risks for prospective parolees. Wth the retroactive
application of the 1996 Anendnent, nenbers of the
Cohort (and others) cannot take advantage of these

changes, with the very real and substantial risk that
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their ability to obtain parole will be conproni sed,
and their termof incarceration increased.

The whol e point of our constitutional ex post
facto protections is to fix in time the law with
respect to puni shnment so that offenders will not fal
prey to the winds of politics when it conmes to
sentenci ng and parol e decisions. See Mrales, 514
U S at 521 (Stevens, J. dissenting). It is bad
enough that non-nerits based externalities appear to
affect all parole decisions. The risk that they
negati vely affect those whose of fenses occurred before
1996, including the Cohort, should be reduced.?®

C. This Court’s Ex Post Facto Decision in

Commonweal th v. Brown Dictates the Finding
of an Ex Post Facto Violation Here.

In Brown, 466 Mass. at 689 n. 10, this Court held
that a 2012 anmendnent to Section 133A, which repl aced
mandatory parole eligibility after 15 years for those
convi cted of second-degree nmurder with parole

eligibility of anywhere from 15-25 years at the

® O course, if reconsideration of Parole Board

deci sions or acceleration of the timng of review
hearings were a real option, this risk could be
mtigated. But while parole rates have shifted with
the political tides, the one constant over tine has
been that setback decisions, once nmade, are set in
stone, with effectively no reconsideration or
acceleration ever. See R at 12-14 (Garin Aff. 1 16-
17, 23-24); ADD at 14-17 (Pingeon Aff. Y 5).
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di scretion of the sentencing judge, could not be
applied to a person whose crinme was commtted before
t he enactment of the current version of the statute
wi thout violating the ex post facto clause. The
Court’s conclusion in Brown dictates the sanme result
her e.

Both before and after the 1996 Anendnment, Section
133A effectively established two parole eligibility
dates (“p.e. dates”) for second-degree nurder
of fenders (and all juveniles convicted of first-degree
murder): (i) an initial p.e. date of 15 years; and
(ii) a second p.e. date at nost three years |ater
(pre-1996), but which under post-1996 | aw can take
pl ace as nany as five years after the initial hearing.
In Brown, the Court made clear that the initial p.e.
date could not be retroactively changed from 15 years
to 15-25 years wi thout running afoul of the
constitutional ex post facto prohibition. The Court
reached this finding regardl ess of how renote the
chance of parole at 15 years m ght have been for Brown
and ot her hom cide offenders who had committed their
crinmes before 2012, and notwi t hstandi ng the fact that
the 2012 anmendnent still gave the sentencing judge the

di scretion to inpose a | owend, 15 year, p.e. date.
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It was the risk of a |onger p.e. date that required,
and that was the basis for, the Court’s ex post facto
findi ng.

Precisely the sanme reasoning applies here with
regard to the second of the two p.e. dates. Just as
t he 2012 anendnent left the | ow end of the range for
parole eligibility in place, the 1996 Amendnment |eft
in place, at least theoretically, one, two and three
years as options for subsequent parole eligibility
after the initial denial, while sinply adding four and
five years as additional potential setback dates.
Post-1996, the Parole Board still had the discretion
to i npose setback dates of three years or |less just as
it had pre-1996. But just as the discretion of judges
post-2012 to retroactively inpose the sane 15-year
pre-2012 p.e. date that they had been required to
i npose previously did not matter in Brown for the ex
post facto analysis, the discretion of the Board post-
1996 to retroactively inpose no nore than the sane
t hree-year nmaxi mum setback to which it had previously
been limted should not matter. It is the risk of the
ext ended setback that counts. And just as the risk of
retroactively extending the initial p.e. date from 15

years to 15-25 years was an ex post facto violation in
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Brown, the risk of extending the new naxi num p.e. date
fromthree to five years if parole is denied at the
first hearing should be an ex post facto violation
here.
D. A Finding of an Ex Post Facto Violation |Is
Supported By Evidence That the 1996

Amendnent WAs Designed Wth the Intent to
| ncr ease Puni shnent .

The concl usion that the 1996 Arendnent created an
i ncreased risk of |onger sentences is supported by the
| egi sl ative intent behind the Anendnent and the design
of the Parole Board s regul ations inplenenting the
Amendnent.  Wiile this evidence is not dispositive, it
is at least informative on the ex post facto question
before the Court. See, e.g., Garner, 529 U S. at 256
(“At a mnimum policy statenents . . . provide
i mportant instruction as to how the Board interprets
its enabling statute and regul ations, and therefore
whet her, as a matter of fact, the anmendnent
created a significant risk of increased punishnment”);
see also id. at 262 (Souter, J. dissenting)(“evidence
of purpose certainly confirnms the inference of
substantial risk of |onger sentences”).

The 1996 Anendnent was passed am dst the furor

over “superpredators” in the md-1990s. See, e.g.,
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El i zabeth S. Scott & Laurence Steinberg, Soci al
Wel fare and Fairness in Juvenile Crinme Regul ation, LA
L. Rev. 35, 36 n.6 (2010) (noting that the
super predator theory drove juvenile justice policy in
the late twentieth century). And the intent of the
Amendnment was to extend the time offenders woul d serve
in prison, and thereby spare victinms the need to
revisit the offenders’ crinmes as often as they
otherwi se would. See ADD at 2 (Menorandum from
Messrs. Denniston and Supple to Governor Wl d
regardi ng House Bill No. 1894, dated March 14, 1996,
noting that purpose of proposed anmendnent is to
“benefit the famlies of the nurder victins, for they
woul d be required to undergo the trauna of a parole
hearing only once every five years instead of once
every three years”); ADD at 5 (Letter from Governor
Weld to Ms. Hurlburt, dated May 5, 1994, noting
proposed | egislation will have result that “cases w ||
be heard | ess frequently”); ADD at 6 (Fact Sheet for
Section 133A, dated February 9, 1995, stating rule’s
purpose is to prevent victins fromreliving difficult
menories of the initial offense as often).

Consistent with the | egislative purpose, the

Parol e Board' s inplenentation regul ations,
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specifically, 120 Code Mass. Regs. 8301.01(5), presune
that the setback for parole eligible “lifers,” whether
juvenile or adult, will be for the maxi numfive-year
termrather than the | ower discretionary terms: “in
cases involving inmates serving life sentences with
parole eligibility, a parole review hearing occurs
five years after the initial parole rel ease hearing,
except where the Parol e Board nenbers act to cause a
review at an earlier tinme.” This regulation could
have been witten to say that parole review hearings
for eligible lifers would occur every one to five
years after the initial parole release hearing at the
di scretion of the Parole Board. But it was not. It
even coul d have been witten |ike the parol e setback
statute at issue in Morrales, which explicitly required
the Board there to make a specific finding that it was
unreasonabl e to expect that the prisoner would be
paroled within the old maxi num set back period, and to
expl ain the bases for the finding, before extending

t he setback to the new maxi num See Morales, 514 U S.
at 503. But again it was not. Instead the regulation
was designed and witten to create a presunption of a

five-year setback, with the discretion to go | ower

requiring affirmati ve Board action to the contrary.
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Thus, like the evidence of legislative intent, the

design of the inplenenting regulation shows that the

pur pose of the 1996 Amendnent was to increase

puni shmrent for parole eligible lifers in deference to

victinmse’ famlies, as opposed to increasing the

set back period out of consideration of the anmount of

time that woul d reasonably be needed, case-by-case, to

give inmates a reasonabl e chance to achi eve parol e.

| f anything, the evidence of |egislative purpose and

i npl ementing regul ati on design buttresses the

conclusion that there is a substantial risk of

i ncreased puni shnent enbedded in the 1996 Anmendnent.
E. Suprene Court Precedent |In Non-Juvenile Ex

Post Facto Parole Cases Is Readily
Di stingui shabl e.

Nei ther this Court nor the United States Suprenme
Court has addressed an ex post facto challenge to a
parol e setback statute as applied to juvenile hom cide
of fenders. The Suprene Court has, however, considered
and rejected ex post facto challenges to the parole
setback statutes of two states —California and
Ceorgia —as applied to adult offenders. See Moral es,
514 U.S. 499; Garner, 529 U. S. 244. Both Morales and
Garner have been discussed at length in the parties’

briefs, and we will not repeat those discussions here.
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Suffice to say that both cases are readily

di stingui shable fromthe current case in one
overarching and dispositive respect: Wereas both
Mor al es and Garner concerned not just adult offenders,
but the absolute worst of the worst, doubl e-hom cide
adult offenders who had proven thensel ves
incorrigible,” this case concerns juvenile honicide

of f enders whom neur osci ence and the Suprene Court’s
and this Court’s established precedent have recogni zed
to be different fromadults, with far greater ability
to change and grow and rehabilitate. Morales and
Garner concerned the incorrigible. This case concerns
the emnently corrigible. In Mrales and Garner, the
chance of either defendant or others |ike them
(nanely, nurderers who, as fully formed adults, had
killed nore than one person on separate occasi ons)
ever obtaining parole, regardl ess of the setback
period, was renote and specul ative at best. In sharp
contrast, here, for nenbers of the Cohort, if the | aw
is applied fairly, parole is all but an inevitability
except in extraordinarily few, if any, cases. For 99%

of the Cohort nenbers, with Roberio hinself clearly

" Garner and Morales were both thensel ves doubl e-
murderers. And the California statute at issue in
Moral es applied only to doubl e nurderers.
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bei ng no exception (see supra. 8 V.A, and Deal, 478
Mass. at 338 & 339 n.8), the question of parole is not
if, but when.® See, e.g. Mller, 567 U.S. at 479-480
(di stinguishing between the typical juvenile offender
whose crine reflects the “unfortunate yet transient
imuaturity, and the rare juvenile offender whose crine
reflects irreparable corruption”); D atchenko I, 466
Mass. at 670 (noting that the “unformed nature of

adol escent identity raises doubts about concl usion
that even a heinous crime commtted by a juvenile is
evi dence of irretrievably depraved character”)
(internal quotations and citations omtted). The
parol e potential for nmenbers of the Cohort is the very
opposite of renote and specul ative, as enpirically
denonstrated by the rate at which nenbers of the

Cohort have been paroled to date (e.g., 35%of the

8 Notably, in Garner, despite the fact that the

def endant had proven hinself incorrigible, the Suprene
Court remanded for additional fact finding to
determne if the parole board was giving setbacks of
greater than three years only where there was no
realistic chance of earlier release, and |ikew se
permtting expedited review hearings if and when
changed circunstances were established. Garner, 529
US at 257. |If anything, the remand in Garner neans
that a fortiori there should be a finding of an ex
post facto violation here where both neuroscience and
this Court have recogni zed the profound potential for
virtually all juveniles to change, mature, and achieve
rehabilitation.

43
ACTI VE/ 97913718. 2



Cohort nenbers received positive parole votes at their
initial parole hearings).

The contrast between the Cohort nenbers and the
defendants at issue in Mrales and Garner could not be
greater. As a result, the outcone of those cases
cannot control the outcone here.

F. Even If This Court Finds No Federal

Constitutional Violation, It Should, Like
the South Carolina Suprene Court, Find An EX

Post Facto Violation Under the State
Consti tution.

Even if Morales and Garner were not readily
di stingui shable fromthis case, and even if this Court
were to find that there was an i nadequate basis for
Roberio to succeed under the ex post facto cl ause of
the U S. Constitution, the Court shoul d, neverthel ess,
find in favor of Roberio under the ex post facto
provi sion of the Massachusetts Declaration of Rights.

As this Court recognized in D atchenko I, the
“Court has the inherent authority to interpret State
constitutional provisions to accord greater protection
to individual rights than do simlar provisions of the
United States Constitution.” Diatchenko |, 466 Mass.
at 668; see Commonweal th v. Upton, 394 Mass. 363, 372
(1985) (Massachusetts Constitution “preceded and is

i ndependent of the Constitution of the United
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States”); Herbert P. WIlkins, Remarks to Students at
New Engl and School of Law, 31 NewENnG L. Rev. 1205
1213 (1997)(“1 think of the Suprenme Court as

descri bing a comon base from which we can go up”);
Goodridge v. Dept. of Health, 440 Mass. 309, 328
(2003) (“Massachusetts Constitution protects matters of
personal |iberty against governnent incursion as

zeal ously, and often nore so, than does the Federal
Constitution”). In fact, this Court often exercises
its inherent authority in crimnal cases, and
“afford[s] crimnal defendants greater protections
under the Massachusetts Declaration of Rights than are
avai | abl e under correspondi ng provisions of the
Federal Constitution.” D atchenko I, 466 Mass. at

668. °

® A non-exhaustive list of cases where the rights of

i ndi vi dual s under the Massachusetts Constitution have
been held by this Court to be broader than those under
the federal Constitution includes the follow ng:
Commonweal th v. Alexis, SJC 12465, 2018 W. 6579421, at
*1 (Mass. Dec. 14, 2018)(finding art. 14 provides
greater protection fromthe creation of exigent
circunstances to justify warrantless entry than the
Fourth Amendnent); Commonwealth v. Martin, 444 Mass.
213, 220 (2005)(rejecting Supreme Court's reasoning
and requiring suppression of defendant’s uncoerced but
unwar ned custodi al statements under “the broader
rights enbodied in art. 127); CGoodridge v. Dept. of
Heal t h, 440 Mass. 309, 328 (2003) (holding
Massachusetts Constitution protects sane-sex marriage
rights before issue considered under U. S.
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To be sure, in the past, this Court has not
exercised its authority to construe the ex post facto
prohi bition under the Massachusetts Constitution as
affording crimnal defendants greater rights than its
federal counterpart. See Santiago v. Commonweal t h,
428 Mass. 39, 42 (1998)(noting Massachusetts courts
treat the ex post facto clauses under the federal and
state Constitution identically); Comonwealth v.
Bruno, 432 Mass. 489, 492 n.4 (2000)(noting ex post
facto anal ysis under federal |aw would yield sane

result under Massachusetts |law). But those prior ex

Constitution); Commonwealth v. Mavredakis, 430 Mass.
848 (2000) (hol ding that preventing a suspect under
interrogation frombeing contacted by his/her attorney
or third parties is unconstitutional under art. 12
despite earlier finding allow ng practice under Fifth
and Si xth Amendnents); Commonweal th v. CGonsal ves, 429
Mass. 658, 662 (1999)(declining to follow federal |aw
and granting search and seizure “protections to
drivers and occupants of notor vehicles under art. 147
that are not recogni zed under the Fourth Amendnent);
Commonweal th v. Amrault, 424 Mass. 618, 629 (1997)
(interpreting art. 12 as providing for broader
confrontation rights than the Sixth Amendnent);
Commonweal th v. Anmendol a, 406 Mass. 592, 600-01

(1990) (adopting autonmatic standing rule that had been
rejected by the U S. Suprenme Court to allow defendants
automatically to contest the legality of searches and
seizures resulting in evidence against them; Dist.
Attorney v. Watson, 381 Mass. 648, 670 (1980)(death
penal ty unconstitutional under art. 26); Me v. Sec'y
of Admin. & Fin., 382 Mass. 629, 651 (1981)(hol ding
that statutes restricting paynment of Medicaid funds
for abortions necessary to prevent the death of the
not her unconstitutional despite permssibility of
restrictions under federal |aw).
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post facto decisions did not involve the rights of
juvenil e hom cide offenders, and they pre-dated the
Court’s decision in D atchenko I which afforded
greater protections to juvenile hom cide offenders
under the Massachusetts Declaration of R ghts than
they are afforded under the U S. Constitution. See
Di atchenko |, 466 Mass. at 666-71.

Si nce and/ or contenporaneous with this Court’s
decision in D atchenko I, the Court has tw ce
consi dered ex post facto issues in the context of
cases involving juvenile hom cide offenders. See
Brown, 466 Mass. at 689 n. 10; Cay, 475 Mass. at 135-
142. In both instances, the Court held, wthout
di stingui shing between the federal and state
Constitutions, that retroactive application of the new
laws at issue to the defendants constituted as-applied
vi ol ations of the Constitutional ex post facto
prohi bition. The result here should be no different.
| ndeed, here, even if the Court does not find a
viol ation of the federal Constitution, it should find
a violation of the ex post facto prohibition of art.
24 of the Massachusetts Declaration of Rights.

The South Carolina Suprenme Court’s decision in

Jernigan v. State, 340 S.C. 256, 264 n.5 (2000) is
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instructive. Jernigan involved a 1998 anendnent to
South Carolina s parole |aws — an anendnent that
extended the setback period after parole denial from
one to two years for violent offenders — and the
retroactive application of that amendnent to an adult
of f ender whose offense had been conmtted in 1982.

Id. at 258. The court discussed and di stingui shed
both Mral es and Garner. Moral es was distinguished on
t he sane basis we distinguish it above, nanely that

t he case involved a defendant — indeed a class of

put ati ve defendants, all double-murderers — for whom
parol e woul d never be nore than a renote and

specul ative possibility. [1d. at 262. Garner was

di stingui shed on the ground that, unlike the South
Carolina statute at issue, which automatically

i ncreased the parole setback period, the statute in
Garner permtted the parole board to exercise

di scretion before inposing a | onger setback, while

al so allowing for expedited review hearings based on
changed circunstances. 1d. at 264 n.5. Jernigan
further found that that even if application of the
1998 anendnent to the defendant’s case did not offend
the federal Constitution, it offended South Carolina’ s

state Constitution. | d.
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| f anything, the case here for an extension of ex
post facto protection under the Massachusetts
Constitution is even nore conpelling than was the case
in Jerigan for protection under the South Carolina
Constitution. Jerigan, after all, involved adult
of fenders, whereas this case involves juvenile
of fenders, whomthis Court has recognized are
different fromadults, with far greater capacity for
change. See Diatchenko |, 466 Mass. at 670;
Di at chenko 11, at 13.'° Furthernore, although the 1996
Amendnent all ows for Board discretion in setting the
maxi mum set back period, and, at least in theory,
allows for the acceleration of review hearings, it
operates very nuch like the South Carolina statute
struck down in Jernigan. The statistical evidence
di scussed above (see 8 V.B) shows that the Parole
Board frequently inposes setbacks of greater than

three years, and apparently never expedites review

10 see al so Conmonwealth v. Perez, 477 Mass. 677, 682-
684 (2017) (individualized consideration of
characteristics attendant to youth required in
sentenci ng); Commonwealth v. Costa, 472 Mass. 139, 148
(2015) (aut hori zing resentencing of juvenile originally
sentenced to consecutive life ternms for two hom ci des;
requiring consideration at resentencing of age and
other so-called “MIler factors” as well as post-

convi ction conduct in prison).
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heari ngs upon a showi ng of changed circunstances or
ot herw se.

A finding here that the application of the 1996
Amendnment to Roberio and the other nmenbers of the
Cohort runs afoul of the state Constitution’s ex post
facto prohibition would be consistent with the
teachi ngs of Diatchenko | and its progeny, and would
give life and effect to the prom se of Diatchenko |
that juvenile hom cide of fenders shoul d be provided
wi th “a meani ngful opportunity to obtain rel ease based
on denonstrated maturity and rehabilitation.”

Di at chenko |, 466 Mass. at 674.' In contrast,

permtting the retrospective application of the 1996
Amendnent, and its five-year setback, to Roberio and
t he other nmenbers of the Cohort could, at a m ninmm

unnecessarily delay their ability to denonstrate their

1 Such a decision would al so be consistent with the
post-M Il ler legislative enactnents in a nunber of
states which have extended the rights of juvenile
hom ci de of fenders by, anong other things, requiring
nore frequent parole review hearings for this cohort.
See, e.g., NeB. Rev. StaT. 883-1, 110.04

(2013) (requiring annual parole review); Cow. GEN. STAT.
854-125a (2015) (providing for a two-year setback); CaL.
PENAL CoDE § 3051 (West 2018) (extendi ng parol e
opportunities for juveniles, and, consistent with
scientific evidence that the adol escent brain is not
fully formed until at |east the age of 25, expanding
t he scope of those covered by juvenile protections to
t hose whose of fenses occurred when they were 25 or
younger) .
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maturity and rehabilitation, and, thus, reduce and
conprom se the neani ngful ness of the parole
opportunity created by D atchenko I. W ask that the
Court not permt this to happen. W ask that the
Court instead find that, at |least as applied to the
Cohort, the five-year setback provision of Section
133A constitutes an ex post facto violation under art.
24 of the Massachusetts Declaration of Rights.
VI. CONCLUSI ON

For all of the reasons stated above, Am ci
request that the decision of the Superior Court
all owi ng Roberio's five-year setback to stand be
reversed, and that the Court issue an Order nandati ng
the Parole Board to i npose no nore than a three-year
set back, consistent with the law that was in place at
the tinme of Roberio’ s offense. Amci further request
that the Court order that any application of the 1996
Amendnent to nenbers of the Cohort is prohibited by
t he ex post facto provision of the Massachusetts
Constitution, whether or not it is prohibited by the

U S. Constitution.
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THE COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE DEPARTMENT
STATE HOUSE . BOSTON 02133

(617) 727-3600

WILLIAM F. WELD
GOVERNOR

ARGEO PAUL CELLUCCI
LIEUTENANT- GOVERNOR

MEMORANDUM

TO: William F. Weld, Governor
Paul Cellucci, Lieutenant Governor ”?~y
Senior Staff

FROM: Brackett B. Denniston, Chief Legal Counsel
Christopher J. Supple, Deputy Legal Counse&*ﬁ;

DATE: March 14, 1996 i

RE: House Bill No. 1894, "An Act Relative to Eligibility

for Parole."

Summary:

Current law provides that prisoners serving life sentences
for second degree murder shall be considered for parole sixty
days prior to serving fifteen years of the sentence, and no less
than once every three years thereafter. The bill would decrease
the frequency with which such parole hearings must be held to
once every five years.

The bill would reduce the workload of the parole board.
More importantly, however, the bill would benefit the families of
murder victims, for they would be required to undergo the trauma
of a parole hearing only once every five years instead of once
every three years.

Rep. Gray filed the bill on behalf of a constituent who also
wrote to you in support of the bill. Your response (copy of
letters attached) was supportive of the bill.

EOPS recommends that you sign the bill. We have not been
informed of any opposition to the bill.

RECOMMENDATION : Sign

BILL FILED BY: Rep. Gray
OTHER AGENCIES REVIEWING: EOPS

DATE SIGNED BY LEGISLATURE: March 7, 1996
DATE DUE TO LEGISLATIVE OFFICE: March 14, 1996
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THE COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE DEPARTMENT
STATE HOUSE . BOSTON 02133

(617) 727-3600

ARGEO PAUL CELLUCCI
LIEUTENANT-GOVERNOR

May 5, 1994

{

A

Ms. Dorothy C. Hurlburt
Nine Bayberry Lane
Worcester, Massachusetts 01602

Dear Ms. Hurlburt:

Thank you for your recent letter in which you described your own tragic experience with
violent crime and expressed support for House Bill 794, An Act Relative to Regulate Parole
Eligibility. Lieutenant Governor Cellucci and | believe that this legislation merits serious
consideration; we share your outrage at a system that too often places the criminal before the
victim.

As you know, all prisoners serving a life sentence, except for prisoners at MCl-
‘Bridgewater and those serving a life sentence for murder in the first degree, are eligible for parole °
after fifteen years. If a.parole permit is not granted at the fifteen-year parole hearing, the Parole
Board shall, at least once in each ensuing three-year period, reconsider the parole request.

House Bill 794 proposes an extension of the parole eligibility period from three to five
years. The option to conduct a hearing after five years, as opposed to three, will decrease the
aumber of times that victims and their families are required to face their perpetrators at hearings:
In addition, this legislation will allow the Commonwealth to better utilize its limited resources, as
cases will be heard less frequently. }

Again, thank you for sharing your views about this important issue.

Sincerely,

William F. Weld

cc: George C. Harrington
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BARBARA E. GRAY
6TH MIDDLESEX DISTRICT
220 EDMANDS ROAD
FRAMINGHAM, MA 01701
TEL. (508) 877-0597
STATE HOUSE OFFICE
ROOM 134
TEL. (617) 722-2400

CHIEF OF STAFF
ALEXIA P. SORKIN

LEGISLATIVE AIDE
PETER A. SPELLIOS

BILL TITLE:
BILL #:
COMMITTEE:
HEARING:

SPONSOR:

PRESENT LAW:

PROPOSAL:

PURPOSE:

=
W printed on Recycled Paper

%5 /tféa/M&é&

House of Representatives
Committee on Local Affairs
STATE HOUSE. BOSTON 02133-1053

Chair, Committee on Local AHairs

Divorce Commission
House Chairperson

Local Aid Commission

Special Commission
on MCt Framingham

FACT SHEET

AN ACT RELATIVE TO THE ELIGIBILITY FOR PAROLE

H-1894 (1994 H-794)

PUBLIC SAFETY
FEBRUARY 9, 1995

REPRESENTATIVE BARBARA E. GRAY (ON BEHALF OF
GEORGE HARRINGTON ESQ.)

Section 133A of Chapter 127 of the General
Laws relates to the eligibility for parole
for prisoners who are serving a sentence for
life in a correctional institution of the
Commonwealth. Currently, the parole board
is required to conduct a public hearing and
review of eligibility for parocle within 60
days before the expiration of fifteen years
of the life sentence. 1If a parole permit is
not granted, the parole board is required to
consider eligibility for parole at least once
1n each subsequent three year period.

This bill would extend the required review
for eligibility for parole period from at
least once in each subsequent three year
period to at least once in each five year
period.

"The bill would benefit the victim and

the victim's family and friends in that
consideration for parole eligibility would take
place within a five year period as compared to
the current three year period.

The victim, family and friends would not have to
relive the crime and accompanying memories
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COST:

quite as. often. This change would not attect
the rights OI 1nmates who are obviously not
qualified for parole.

There would be a slight cost savings for the
Commonwealth in that consideration by

the parole board and the expenses accrued during
that process would take place less frequently.
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|
H 1894

Chapter L‘g .

THE COMMONWEALTH OF MASSACHUSETTS

In the Year One Thousand Nine Hundred and Ninety-six

AN ACT RELATIVE TO ELIGIBILITY FOR PAROLE.

Be it enacted by the Senate and House of Representatives in General Court

assembled, and by the authority of the same, as follows:

Section 133A of chapter 127 of the General Laws, as appearing in the 1994

Official Edition, is hereby amended by striking out, in line 24, the word

“three" and inserting in place thereof the following word:- five.

House of Representatives, February 97 , 1996.

Passed to be enacted, , Speaker.

. In Senate, /h4/(A 7 . 1996.

Passed to be enacted, / ) NS \&/\ , President.
L e & .»(./t.\

f SRR
19 Manck. - 1996. ”
Approved,
{120 AM
W (At . Dl
Governor.
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Parole records of Romney, Patrick similar

MONDAY, FEBRUARY 7, 2011

» PAROLE

2000s, he said, “The doors swung
back open.”

calls and e-mails.

winning parole to surge. A pile of
applications by inmates previ-

L R E R LR TR TR T E A PR R TR OA

2000 [Hi} 86 23%

ing written letters to the board

Continued from Page A1 The annual percentage of lit- P RISONERS RELEASED on behalf of a convicted rapist,
percent. Weld is the former US  ers who eam parole is an imper- P"S‘?“e"s ?aroled while Benjamin LaGuer, and for hav-
attorney who famously vowed to  fect tool for gauging a governor’s ~ Serving a life sentence: ing donated to a legal fund to pay
“reintroduce Massachusetts pris-  attitude toward crime and pun- Pardles  Total number of for DNA tests of evidence collect-
onersto the joy of busting rocks”  ishment, according to criminolo- granted  hearings held ed in the case against LaGuer.
Weld'’s opposition to parole gists, a former board member, On the defensive again after
earned praise from law enforce-  and advocates for parole. Dukakis | Parolingrate  pyapnire's slaying, Patrick re-
ment officials, who had criticized The Parole Board holds about ;999 70 34%  leased a damning review of how
his Democratic predecessor, Mi- 100 hearings a year for lifers, the board handled Cinelli’s pa-
chael Dukakis, as too lenient. But  who are eligible for parole after Weld role application and how staff su-
his stance drew fire from defense  serving 15 years in prison. That 1993 I 60 23%  pervised him on release. Five
lawyers. They said it kept people P barely 1 p ofthe 2fE 56 23% board members resigned under
behind bars after they no longer 9,000 to 10,000 hearings that the 9% pressure from Patrick.
| posed a danger. And, they said, it  panel — appointed by the gover- 1993 19 22% But the statistics show that
resulted in some offenders serv-  nor with the council’s approval — 1994m 82 20% the percentage of lifers to win pa-
ing out sentences and being re-  holds annually for inmates con- role peaked under Romney in
leased directly to the streets with-  victed of various crimes. 190sJ§8 66 12% 2004, when 44 percent of the 133
out the supervision of parole. And it can take time foragov-  1gq¢ lu 98 ]1%  inmates who applied were freed.
“In the early 1990s, the doors  ernor to put his or her stamp on That compares with 40 percent
of our prisons were welded shut”  the board. The board members  Weld/Cellucci of the 88 applicants in 2009, the
said James Alan Fox, acriminolo-  serve staggered five-year terms ;457 Is 78 6%  highest percentage during Pat-
gy professor at Northeastern Uni- and can be reappointed an un- 3 rick’s first term, according to the
versity, who characterized the pa-  limited number of times. Cellucci data. Statistics for 2010 were not
rale rates of lifers under Romney Also, a variety of factors can 1998 J§8 72 11%  available.
and Patrick as similar. In the cause the percentage of lifers P m 102 22% The data show that the parole

rate for lifers plunged under
Weld, then climbed under Cel-

Eric Fehmmstrom, a spokes- ously rejected can increase pres- Cellucci/Swift lucci. After reaching its apex in
man for Romney, defended his sure to grant parole, especially if Romney's second year in office, it
boss's record. He noted that the the prisoners have heeded advice 2001 JlEE] 96 32%  dipped before rising in Patrick’s
Governor'’s Council rejected to participate in programs to dis- Swift third year in office.

Rommey's first two nominees to  courage violence and drug abuse. Fox theorized that many lifers
the Parole Board as too hard-line. still, the percentage of pa- 2002 [EL] 123 31%  who won parole in the Romney
He also said that Romney grant- roled lifers can serve as a meas- Romney era had been rejected by Weld's
ed no commutations or pardons ure of the board’s artitude about =T board when they first became eli-
as governor, a power strictly at  freeing some of the most serions 2003 101 40%  gible and had reapplied five and
Romney’s discretion, and tied to  offenders, according to people fa- 2004 L] 133 44%  perhaps 10 yearslater.

bring back the death penalty. miliar with the parole system. ‘B 106 31% “There were likely inmates in
And he noted that Cinelli first Most lifers have been convicted ~ 20°° the 19908 who would ordinarily
came up for parole in 2005, when  of second-degree murder. If pa- 2006 IES 114 31%  be paroled but whose releases
Romney was governor, and the roled, they will spend the rest of Patrick were being delayed by a very
board rejected him. their lives on supervised release. stringent board and pushed off 1o

“Mitt Romney was a law-and- Lifer hearings mark the only 2007 [ 29] 109 27%  asubsequent board,” Fox said.
order governor who time and  time the full board sits. 2008 BT 108 27% Len Engel, managing associ-
again demonstrated his commit- “Lifers have the lowest recidi- ate for policy at the Crime and
ment to keeping the public safe vism rates of paralees, but it's 2009 MEE 88  40%  Justice Institute, part of the Bos-
from violent criminals,” Fehrn-  perceived by the publicas ahigh-  SOURCE: Massachusetts Department ton-based nonprofit Community
strom said in a statement last er-stakes, higher-risk decision,”  of Correction Resources for Justice, said the

week. Romney, he said, tried to
appoint board members with law

said Patricia Garin, a Boston de-
fense lawyer who helps run a

received three concurrent life

DAIGO FUNWARA/BLOBE STAFF

accusations of leniency for hav-

comparison of lifer parole rates
over the past two decades is not

enforcement backgrounds but  Northeastern University law clin- particularly meaningful, given
met resistance from council ic that provides law students as  sentences, had been paroled in  the small number of cases each
members and legislators. counsel for lifers seeking parole. February 2009 asaresultof a6-0  year, noris it surprising.
Mary Beth Heffernan, Pat- “And so the board has to be com-  vote the prior year by the board. “We knew Bill Weld was going
rick’s public safety secretary, said  posed of people who are strong in The slaying rekindled criti- to come in and change the state's
H Patrick intends to restore the their belief of the importance of cism in some quarters that Pat- approach to offenders — the joy
public’s faith in the parole system  parole and the success of parole rick was too lenient on crime. of busting rocks — and you see
in the wake of the Woburn mur- to have a high lifer[-release] The six board members who vot- that corresponding decline in
der and has introduced a bill to  rate.” ed to release Cipelli included two  grant rates for lifers during those
increase the time served by habit- The perils of paroling the whom Patrick had appointedand  years,” he said. “Then vou see
ual offenders like Cinelli. Butshe  wrong lifer became clear on Dec.  two whom Romney had appoint-  pretry much consistent percent-
declined to address the statistics. 26 when Cinelli fatally shot Wo-  ed and Patrick had reappointed, ages aver the next nine or ten
Weld did not return phone bum palice officer John Maguire according to council records. years”
during a jewelry heist. Cinelli, a During his 2006 gubernato- e ma—
violent career criminal who had  rial campaign, Patrick fended off Saltzman can be reached at

.COM.
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I, James R. Pingeon, state the following:

1. I have been the Litigation Director of Prisoners’

Legal Services of Massachusetts since 2001.

2.1 am submitting this affidavit to provide the
court with data showing the parole rates of
prisoners with life sentences, as well as data
showing the length of the setback period
established by the Board for lifers denied
parole, including individuals who committed their

crimes as juveniles.

3. The Parole Board posts life sentence decisions on
its website. https://www.mass.gov/lists/life-
sentence-decisions. I carefully reviewed all
“lifer” decisions on the Massachusetts Parole
Board’s website for 2017 and 2018. Based on my
decision-by-decision review I found that:

a) In 2017, the Board conducted a total of 128
life sentence hearings and issued 33 favorable
decisions for an overall parole rate of 26
percent.

Of the 128 life sentence hearings, 13 were held

for individuals serving sentences for a crimes
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b)

committed as a juvenile. The Board issued
favorable decision in 6 of these cases, for a
parole rate of 46 percent. Of the 13 juvenile
life sentence hearings, 4 were for individuals
serving first degree life sentences; 3 received
favorable decisions for a parole rate of 75
percent.,

For 2018, the Board has posted 25 decisions as
of December 21. It issued 10 favorable
decisions for an overall parole rate of 40
percent. The Board posts decisions as they
issue, and since there is often a long time
between the hearing and the decision, the 2018
data is not yet complete,

Of the 25 life sentence hearings, 5 were for
individuals serving life sentences crimes
committed as a juvenile. The Board issued
favorable decision in 3 of these cases, for a
parole rate of 60 percent. Of the 5 juvenile
life sentence hearings, 3 were for individuals
with first degree life sentences; all 3
received favorable votes, for a parole rate of

100 percent.
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The Massachusetts Parole Board does not report
annual statistics with regard to the length of
the setbacks it gives to those lifers who are
denied parole. The only way to determine the
number of lifers who were denied parole and
received setbacks of more than three years in any
given year is to review every lifer decision, one
by one. 1 did this for 2016, 2017, and 2018, and
found:

In 2016, 54 percent (48/89) of the prisoners
denied parole received setbacks greater than 3
years. Of these, 35 percent (6/17) were juvenile
lifers.

In 2017, 58 percent (55/95) of the prisoners
denied parole received setbacks greater than 3
years. Of these, 57 percent (4/7) were juvenile
lifers.

In 2018, 53 percent (8/15) of the prisoners
denied parole received setbacks greater than 3
years. Two juvenile lifers were denied parole,

and both received 3 year setbacks.

The Massachusetts Parole Board also does not

report the granting of requests for
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reconsideration or the granting of requests for
expedited parole hearings or the success of
administrative appeals of decisions denying .
parole. 1In order to determine whether such
reguests and appeals have been successful in
lifer cases, one must review every lifer
decision, one by one. Again, I did this for
2016, 2017, and 2018, and found no references to
successful administrative appeals, and no
indications that requests for expedited review
hearings had been granted in those years. I found
one reference to a successful request for
reconsideration in 2016. That case involved Roy
White, a lifer who had been paroled only to have
his parole revoked. He requested reconsideration
of the revocation decision, and upon
reconsideration the Parole Board re-paroled him
based on new information he provided concerning

his problems while previocusly out on parole.

Signed under the pains and penalties of perjury

this 31th day of December 2018

Ol Forr =D

James R. Pingeon
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss SUPREME JUDICIAL COURT
SJC-12482

JEFFREY S§. ROBERIO,
petitioner,

V.
PAUL M. TRESELER,

Chair, Massachusetts Parocle Board,
respondent.

SUPPLEMENTAL AFFIDAVIT OF PATRICIA GARIN

I, Patricia Garin, state the following:

1. This affidavit is filed as a supplement to the affidavit I
wrote that was filed in this case on July 21, 2016.

2.In 2011, the Parole Board, for the first time, began to
publish its Records of Decision for lifer parole release
hearings on its website.

3.In 2011, 2012 and 2013 I closely monitored these decisions
as they were posted.

4. In 2011, based upon my review of the Records of Decision
posted on the Board’s website, the Board conducted 106
lifer hearings. Records of Decision were posted in all 106
cases when I collected this data. There were 12 positive
votes for parole. There were 94 denials for a paroling rate

of 11%. Of the 94 parole denials, 74 of the denials were
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for setbacks of four or five years. 0f the prisomners who
received parole denials, 79% of them received a four-or
five-year setback.

. In 2012, based upon my review of the Records of Decision
posted on the Board’s website, the Board conducted 136
lifer hearings. Records of Decision were posted in 133
cases when I collected this data. (Two prisoners died
waiting for a Record of Decision and one prisoner’s case
was continued pending appointment of counsel.) Of the 133
Records of Decision posted, there were 25 positive votes
for parole. There were 108 denials for a paroling rate of
19%. Of thé 108 parcle denials, 74 of the denials were for
setbacks of four or five years. 0f the prisoners who
received parole denials, 79% of them received a four-or
five-year setback.

. At the time I collected my data for the 2013 hearings,
there were 101 Records of Decision posted on the Parole
Board’‘s website. Subsequently, the Parole Board removed the
Records of Decision for the years 2011, 2012 and 2013 from
its website and so not all the 2012 hearings that were
conducted are included in these ficures. Of the 101 posted
Records of Decision for 2013 hearings that I studied, there
were 25 positive votes for parcle. There were 76 denials

for a paroling rate of 25%. Of the 76 parocle denials, 56 of
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the denials were for setbacks of four or five years. Of the

pr_soners who received parole denials, 7£4% of them received
g four-or five-year setback.

Signed under the pailns and penalties of perjury this 27tn day

of December 2018,

70@(‘/&/:@.\_ 3%&/?}/13\__

Patricia Garin
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