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QUESTION PRESENTED
Did the Oregon Supreme Court correctly find that petitioner's crimes
committed at age 15—which included four murders and 26 attempted murders
during shootings at petitioner's home and the next morning at his high school
reflected "irreparable corruption rather than the transience of youth," thus
justifying a cumulative 112-year prison sentence?
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RESPONDENT'S BRIEF IN OPPOSITION

INTRODUCTION
The only significant issue raised in petitioner's petition for a writ of
certiorari is whether Miller v. Alabama, 567 U.S. 46 (2012), and Montgomery
v. Louisiana,

U.S.

, 136 S. Ct. 718 (2016), prohibit the imposition of

consecutive sentences for juveniles convicted of numerous crimes when the
aggregate of those sentences totals almost 112 years. This case presents a poor
vehicle for addressing that issue, however, because the Oregon Supreme
Court's decision did not turn on its resolution. Instead, it found as a factual
matter that the sentencing court in petitioner's case had considered the factors
identified by this Court in Miller, and that petitioner's crimes reflected
"irreparable corruption rather than the transience of youth." Therefore, under
Miller, even a true life-without-parole sentence would have been authorized.
The other issues that petitioner attempts to raise were not raised in the
state courts, and petitioner has not identified a split among state or federal
courts that would justify issuance of the writ to address them. Additionally,
even if petitioner were to succeed on the constitutional questions, state-law
procedural bars will likely prevent him from obtaining any relief in this case.

2
STATEMENT OF THE CASE
1.

Petitioner, who was 15 years old at the time of his crimes, shot and

killed his father and mother at home. The next morning, he went to his high
school and shot about two dozen of his classmates. Two of those students died.
After he was taken into custody, petitioner attempted to kill the arresting officer
with a knife.
A grand jury charged petitioner with four counts of aggravated murder,
Or. Rev. Stat. § 163.095, twenty-six counts of attempted aggravated murder,
Or. Rev. Stat. § 161.405, Or. Rev. Stat. § 163.095, twenty-six counts of firstdegree assault, Or. Rev. Stat. § 163.185, attempted aggravated murder of a
police officer, Or. Rev. Stat. § 163.095, and various weapons charges—for a
total of fifty-eight criminal charges. As part of a plea agreement, petitioner
pleaded guilty to four counts of murder, Or. Rev. Stat. § 163.115, and twentyfive counts of attempted murder, Or. Rev. Stat. § 161.405, Or. Rev. Stat. §
163.115, and he pleaded no contest to the attempted murder of the arresting
officer. The state agreed to accept the pleas to the lesser-included offenses,
drop the remaining charges, seek concurrent 25-year sentences for the four
counts of murder, and recommend 90-month sentences for each count of
attempted murder. Petitioner reserved his right to argue for concurrent
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sentences on the attempted murder convictions, the upshot being that he was
permitted to argue for an overall sentence of as little as 25 years' incarceration.
In urging concurrent sentences, petitioner argued that the trial court was
required to consider petitioner's age. He argued that fully consecutive
sentences would be draconian and unconstitutional, because it would amount to
a life sentence. In making that argument, petitioner relied on several decisions
of this Court, most notably, Thompson v. Oklahoma, 487 U.S. 815 (1988), and
Johnson v. Texas, 509 U.S. 350 (1993), and he argued that the Eighth
Amendment required a sentencing court to consider his youth when imposing a
sentence.
After a six-day sentencing hearing, at which petitioner presented expert
testimony about his youth and his mental health issues, the sentencing court
imposed 25-year prison sentences on each murder count, to be served
concurrently with each other, and 90-month prison sentences on each attempted
murder count, with 40 months of each sentence to run consecutively to all other
counts. The result was an overall prison sentence of 1,340 months—almost 112
years. Petitioner is not eligible for parole or early release during that time.
2.

Petitioner appealed, arguing in part that his sentence was cruel and

unusual under the Eighth Amendment to the United States Constitution and
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Article I, section 16, of the Oregon Constitution.' The Oregon Court of
Appeals noted that, "[i]n sheer magnitude, [petitioner's] crimes are among the
most horrific in Oregon's history." State v. Kinkel, 56 P.3d 463, 470, rev. den.,
61 P.3d 938 (Or. App 2002) (Kinkel'). That court rejected petitioner's
argument that his sentence was cruel and unusual, reasoning that it could not
"say that 30 sentences

each for the serious crime of murder or attempted

murder—which happen cumulatively to span a greater length than the
defendant's life expectancy, shock the conscience." Id.
3.

In 2003, petitioner filed a timely petition for state post-conviction

relief, but he did not raise any claims relating to his sentence.2 That petition
was denied and the Oregon Court of Appeals affirmed. Kinkel v. Lawhead, 246
P.3d 746, rev. den., 256 P.3d 121 (Or. App. 2011) (Kinkel II).

Article I, section 16, of the Oregon Constitution, provides, in part:
Excessive bail shall not be required, nor excessive fines
imposed. Cruel and unusual punishments shall not be inflicted,
but all penalties shall be proportioned to the offense.
2

In its opinion in this case, the Oregon Supreme Court stated that
petitioner challenged his sentence in his first petition for state post-conviction
relief. See Kinkel v. Persson, 417 P.3d 401, 406 (Or. 2018) (Kinkel IV) ("A
year later, petitioner filed a timely post-conviction petition, again challenging
his sentence."). That statement was incorrect, but that inaccuracy has no
bearing on the legal issues in this case.
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4.

Nearly 14 years after he was first sentenced, petitioner filed a

second petition for state post-conviction relief. In that petition, relying on this
Court's decisions in Miller and Graham v. Florida, 560 U.S. 48 (2010),
petitioner argued that his sentence violated his rights to be free from cruel and
unusual punishment under the Eighth and Fourteenth Amendments to the
United States Constitution.
a.

The defendant superintendent moved for summary judgment.3 The

superintendent argued that this petition was statutorily barred under Or. Rev.
Stat. § 138.510, which requires post-conviction relief petitions to be filed within
two years, and Or. Rev. Stat. § 138.550, which prohibits successive postconviction relief petitions and post-conviction relief claims that could
reasonably have been raised on direct appeal. The superintendent also argued
that, even if the petition was not statutorily barred, the circumstances of
petitioner's crimes and sentences do not render his sentence unconstitutional
under Miller and Graham. The post-conviction court granted the motion for
summary judgment, adopting the superintendent's arguments.

3

The defendant in this state post-conviction relief action is the
superintendent of the prison where petitioner was incarcerated at the time the
petition was filed. Or. Rev. Stat. § 138.570.
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b.

On appeal to the Oregon Court of Appeals, petitioner renewed his

arguments that his sentence violated the Eighth Amendment. Additionally,
petitioner argued that the procedural obstacles of Or. Rev. Stat. § 138.510 and
.550 did not bar his otherwise untimely, successive petition. The Oregon Court
of Appeals disagreed with petitioner, and it held that Or. Rev. Stat. §
138.550(2) barred petitioner's claims for relief. Relying on the Oregon
Supreme Court's decision in Verduzco v. State of Oregon, 355 P.3d 902 (Or.
2015), the Oregon Court of Appeals held that "petitioner cannot succeed in
asserting that he could not have raised his Eighth Amendment challenges earlier
because he, in fact, earlier challenged the sentence on that basis." Kinkel v.
Persson, 367 P.3d 956, 965 (2016), aff'd, 417 P.3d 401 (Or. App. 2018) (Kinkel
III) (emphasis in original).
c.

The Oregon Supreme Court allowed petitioner's petition for

review. In that court, petitioner renewed his argument that his sentence violated
the Eighth Amendment as interpreted by this Court in Miller, and that
procedural barriers to considering his constitutional claim were required to give
way in light of this Court's decision in Montgomery. The Oregon Supreme
Court concluded that it did not need to resolve the parties' "procedural"
arguments to decide the case. Kinkel v. Persson, 417 P.3d 401, 407-08 (2018)
(Kinkel IV). Instead, even assuming that petitioner was not procedurally barred
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from relitigating his Eighth Amendment claim, the court concluded that
petitioner's sentence did not violate the Eighth Amendment. Id.
The Oregon Supreme Court first noted that this Court had "neither
considered nor decided in Miller and Graham how the categorical limitations
that it announced for a single sentence for one conviction would apply to an
aggregate sentence for multiple convictions." Kinkel IV, 417 P.3d at 411. Even
assuming that Miller and Graham applied to non-life sentences, though, the
Oregon Supreme Court concluded that those cases would compel a sentencing
court to consider "the severity of the sentence," the "nature of the offender,"
and "the nature and number of the juvenile offender's convictions" when
evaluating whether a juvenile offender's sentence violates the Eighth
Amendment. Kinkel IV, 417 P.3d at 412.
Based on those considerations, the Oregon Supreme Court determined
that petitioner's sentence here was constitutional, focusing first on the nature
and number of his convictions:
Given the nature and the number of the crimes that
petitioner committed, we are hard pressed to say that his aggregate
sentence is constitutionally disproportionate even taking his youth
into account. Petitioner killed four people over the course of two
days. Additionally, he shot and wounded almost two dozen of his
classmates with the intent to kill them. He put a gun to another
classmate's head and would have killed him except that the gun
ran out of bullets, permitting two students to subdue petitioner
before he could shoot anyone else. Finally, even after officers had

8
placed petitioner under arrest, he attempted to kill one of the
officers with a knife he had hidden on his person.
Id.
Beyond the sheer number and magnitude of petitioner's crimes, though,
the Oregon Supreme Court noted that "[t]he sentencing court's findings in this
case persuade us that petitioner comes within the class of juveniles who, as
Miller recognized, may be sentenced to life without possibility of parole for
homicide." Kinkel IV, 417 P.3d at 413. Again reviewing this Court's decisions,
the Oregon Supreme Court confin ied that it was "the transience of youth—the
recognition that most juvenile crimes are attributable to traits that will disappear
or significantly diminish as a youthful offender ages"—that was the "primary
characteristic that justifies a constitutional distinction between the permissible
punishment for a juvenile and an adult whose crimes are otherwise identical."
Id. at 415. But "when the traits that led to the commission of the homicide are
fixed or irreparable, rather than transient, then that characteristic no longer bars
imposition of a life sentence without possibility of parole[.]" Id. Here, the
Oregon Supreme Court noted that the sentencing court based its sentencing
decision, in part, on petitioner's schizoaffective disorder—a condition that "was
not a function of his youth." Id. It held that the sentencing court's findings
"are inconsistent with a determination that petitioner's crimes reflect the
transient immaturity of youth." Id at 416. (internal quotation omitted).
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Consequently, the court affiHued the denial of petitioner's successive petition
for state post-conviction relief.4 Id. at 417.
REASONS TO DENY CERTIORARI
In his petition for certiorari, petitioner suggests that this case presents
three questions:
1.
Does a treatable, but not curable, mental illness
constitute 'irreparable corruption' under Miller v. Alabama and
Montgomery v. Louisiana?
2.
Do Graham v. Florida, Miller v. Alabama, and
Montgomery v. Louisiana apply to a juvenile under the age of 18
sentenced to 112 years in prison?
3.
Is a juvenile under the age of 18 entitled to a
meaningful opportunity under Miller v. Alabama and Montgomery
v. Louisiana to present evidence showing they are not 'irreparably
corrupt' or 'permanently incorrigible' before the state can impose a
sentence of life without the possibility of parole?
(Pet i). For the reasons explained below, these issues are not certworthy in this
case either because this case does not cleanly present the issue or because there
is no substantial reason for this court to resolve the question at this time.
Moreover, this case is a poor vehicle for reviewing all of these issues because,

4

One member of the Oregon Supreme Court dissented. Kinkel IV,
417 P.3d at 417 (Egan, J. pro tempore, dissenting). The dissent believed that
petitioner's sentence was unconstitutional because his youth was "inextricable
from his crimes." Id. at 419 (Egan, J. pro tempore, dissenting).
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even if petitioner were correct about any of them, Oregon procedural bars will
ultimately prevent petitioner from obtaining any relief.
A.

Petitioner's first and third questions were not presented to the
Oregon Supreme Court, and petitioner has not identified any circuit
or state-court splits on these issues.
Petitioner's first question presented asks this Court to address whether a

"treatable, but not curable, mental illness" could constitute "irreparable
corruption," sufficient to peuuit a true life sentence under Miller and
Montgomery. And his third question presented is whether a juvenile is "entitled
to a meaningful opportunity...to present evidence showing they are not
`irreparably corrupt' before the state can impose a true life sentence. Those
issues, however, were never presented to the Oregon Supreme Court (or any
other Oregon court) in this case.
Petitioner's "Questions Presented" and "Proposed Rules of Law" in his
briefing to the Oregon Supreme Court related only to petitioner's status as a
juvenile and the length of his sentence:
Questions Presented
1) Does a 112-year prison sentence without any possibility
of parole for a juvenile offender violate the Eighth Amendment's
proscription against cruel and unusual punishment?
2) May the State of Oregon insist that Petitioner serve a
sentence that violates the Eighth Amendment?
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Petitioner's Proposed Rules of Law
1) A sentence that requires a juvenile to spend a lifetime in
prison without any possibility of parole violates the Eighth
Amendment without a finding that the person is irretrievably
depraved. Sentencing courts cannot make an assessment of
irretrievable corruption while the brain is still immature and
developing.
2) A sentence that violates the Eighth Amendment is void.
A state cannot insist that an offender serve an unconstitutional
sentence.
(APP-7).5 He did not advocate for a rule that considered his psychological
condition.
To be sure, petitioner made passing reference to his mental-health
condition by way of factual background in his brief to the Oregon Supreme
Court. (See, e.g., APP-8; APP-27). But he did not advance any legal
arguments regarding how those mental-health issues would affect an Eighth
Amendment analysis, nor did he frame his issues to the court in that way.6
With respect to petitioner's third question presented, he has never argued
that he did not receive an opportunity to advocate for a reduced sentence in this

For this Court's convenience, petitioner's Brief on the Merits to
the Oregon Supreme Court is appended to this brief at APP-1.
6

In his first petition for state post-conviction relief in 2003,
petitioner alleged that, due to his mental illness, his guilty pleas were not
knowing, intelligent, and voluntary. That is not the same argument he is now
making in this Court.
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case. And indeed, the record refutes that contention. As noted, after petitioner
pleaded guilty and no contest to the four counts of murder and twenty-six
counts of attempted murder, the trial court held a six-day sentencing hearing.
At that hearing, petitioner presented a number of character witnesses and two
expert witnesses: an expert in child and adolescent psychiatry and a
psychologist who worked extensively with juvenile offenders. Petitioner's
attorney specifically argued that the sentencing court should consider his youth
and his mental health when imposing a sentence and, as the Oregon Supreme
Court concluded, he "advanced virtually the same arguments that later infointed
[this] Court's decision in Miller." Kinkel IV, 417 Or. at 405. Although
petitioner and the sentencing court did not have the benefits of this Court's
decisions in Roper v. Simmons, 543 U.S. 551 (2005), Graham, Miller, and
Montgomery in 1999 when petitioner was sentenced, petitioner had a
meaningful opportunity to present evidence about the issues that would permit
the imposition of a life-without-parole sentence

and he did so.

Moreover, because petitioner did not advance these arguments to the
Oregon courts, the Oregon Supreme Court's opinion cannot reasonably be read
as holding that untreated mental illness is enough to satisfy Miller 's irreparable
corruption standard or that a juvenile is not entitled to a hearing where he can
refute irreparable corruption evidence. In short, there is no reason for this Court
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review these issues in this case where petitioner has not established that the
Oregon Supreme Court committed an error.
Even if those issues had been presented to the Oregon courts, however,
petitioner has not identified any need for this court to review them at this time.
Petitioner has not identified

and the superintendent is not aware of any

splits

of authority among the state or federal courts on either of these issues.
B.

Whether the rule from Graham and Miller applies to lengthy
aggregate sentences for multiple convictions is a certworthy issue,
but the Oregon Supreme Court's decision did not turn on its
resolution.
Petitioner's second question presented is whether Graham, Miller, and

Montgomery "apply to a juvenile under the age of 18 sentenced to 112 years in
prison." (Pet O. Presumably, the import of this question is whether Miller's
prohibition on mandatory true life sentences for juveniles should be extended to
include situations where a juvenile is sentenced to a lengthy aggregate sentence
for multiple criminal convictions when the total length of incarceration will
exceed the juvenile's expected lifespan. That issue may be worthy of
certiorari, as there is a lower court split on how Miller applies in those
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circumstances.' But, that issue is not presented by this case because the Oregon
Supreme Court necessarily assumed that the rule applied to such sentences.8

Compare Davis v. State, 415 P.3d 666, 676 (Wyo. 2018) (applying
Miller to conclude that aggregate sentence of at least 54 years is the "functional
equivalent of life without parole"); Ira v. Janecka, 419 P.3d 161, 166 (N.M.
2018) (holding that Roper, Graham, and Miller require consideration of "the
cumulative impact of consecutive sentences"); People v. Contreras, 411 P.3d
445, 455 (Cal. 2018) (concluding that Graham applies to aggregate sentence of
at least 50 years); People v. Franklin, 370 P.3d 1053, 1059, cert. denied sub
nom Franklin v. California, 137 S. Ct. 573 (Cal. 2016) (applying Miller to
lengthy sentences that amount to the "functional equivalent of life without
parole"); Steilman v. Michael, 407 P.3d 313, 319 (Mont. 2017), cert denied,
138 S. Ct. 1999 (2018) (concluding that 110-year aggregate sentence constitutes
a de facto life sentence, but holding that it did not violate Miller because the
defendant would be eligible for release after 55 years depending upon his
behavior in prison); Casiano v. Comm 'r of Corr., 115 A.3d 1031, 1044 (Conn.
2015), cert. denied sub nom Semple v. Casiano, 136 S. Ct. 1364 (2016)
(agreeing with courts that have extended Miller to sentences where a juvenile
may actually be imprisoned for the rest of his life as a result of a lengthy
sentence); People v. Reyes, 63 N.E.3d 884, 887-88 (Ill. 2016) (holding that
Miller applies to a mandatory teiin-of-years sentences that functionally amounts
to life in prison without the possibility of parole); State v. Zuber, 152 A.3d 197,
213, cert. denied sub nom New Jersey v. Zuber, 138 S. Ct. 152 (N.J. 2017)
(finding that aggregate sentences trigger the protections of Miller); State v.
Charles, 892 N.W.2d 915, 921, cert. denied sub nom Charles v. South Dakota,
138 S. Ct. 407 (S.D. 2017) (upholding 92-year sentence with parole eligibility
at age 60, but declaring that a sentence to a term of years for a juvenile
homicide offender will not always pass constitutional muster); and State v.
Ramos, 387 P.3d 650, 659, cert. denied sub nom Ramos v. Washington, 138 S.
Ct. 467 (Wash. 2017) (stating that Miller "applies equally" to de facto life
without parole sentences), with State v. Ali, 895 N.W.2d 237, 244-46 (Minn
2017), cert. denied sub nom Ali v. Minnesota, 138 S. Ct. 640 (2018) (declining
to extend Miller to aggregate sentences that are the "functional equivalent" of
life without the possibility of parole); Murry v. Hobbs, 2013 Ark. LEXIS 71, at
*3 (Ark. Feb. 14, 2013) (per curiam) (holding that Miller is applicable only
when a mandatory life without parole sentence is imposed); Lucero v. People,
Footnote continued...
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The Oregon Supreme Court explained that the sentencing court had done
what was required by this Court's decisions in Roper, Graham, Miller, and
Montgomery: It considered the effect of petitioner's youth on the commission
of his crimes, and it concluded "that petitioner comes within the class of
juveniles who, as Miller recognized, may be sentenced to life without the
possibility of parole for a homicide." Kinkel IV, 417 P.3d at 413. So, the issue

(...continued)
394 P.3d 1128, 1130 (Colo. 2017), cert. denied sub nom Lucero v. Colorado,
138 S. Ct. 641 (2018) (holding that neither Graham nor Miller applies to an
aggregate term-of-years sentence); Foster v. State, 754 S.E.2d 33, 37 (Ga.
2014) (concluding that Miller does not apply when the sentencing court has
discretion over the sentence imposed); Conley v. State, 972 N.E.2d 864, 879
(Ind. 2012) (noting that Miller does not apply to Indiana's discretionary life
without parole sentence for juveniles); State v. Nathan, 522 S.W.3d 881, 892
(Mo. 2017) (noting that because this Court has never held that a juvenile
defendant cannot receive multiple sentences for multiple crimes, Miller does
not extend beyond mandatory life without parole sentences); Turner v. State,
443 S.W.3d 128, 129 (Tex. Crim. App. 2014) (holding Miller prohibits
mandatory life without parole for juvenile offenders and does not apply to
juvenile offenders sentenced to life with the possibility of parole); and Johnson
v. Commonwealth, 793 S.E.2d 326, 331 (Va. 2016) (holding that Miller does
not apply to a sentence where a juvenile offender has the opportunity to be
considered for parole).
8

The court suggested that it did not believe that Miller prohibited
lengthy aggregate sentences—citing with approval this Court's dicta in 0 W eil
v. Vermont, 144 U.S. 323 (1886), that the "mere fact that cumulative
punishments may be imposed for distinct offenses in the same prosecution is
not material" to the question of whether the punishment for each was
unconstitutional or unreasonable. Kinkel IV, 417 P.3 d at 410. But the court did
not develop or rely upon that rationale for upholding the sentence in this case.
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presented by petitioner's second question—while certainly interesting as an
academic matter—is not presented in this case.9
C.

Even if petitioner were to prevail on the merits, state-law procedural
bars would prevent him from obtaining relief from his sentence.
Finally, this Court should deny the petition for a writ of certiorari

because, even if this court were to reverse the decision of the Oregon Supreme
Court, state law procedural bars would likely prevent petitioner from obtaining
relief from his sentence. Under the Oregon Post-Conviction Hearing Act, Or.
Rev. Stat. §§ 138.510 - .686, petitioners must file a petition for post-conviction
relief within two years of the conclusion of their direct appeals, they may not
raise any issues in a post-conviction relief petition that could reasonably have
been raised on direct appeal, and they cannot file successive post-conviction
relief petitions. Or. Rev. Stat. § 138.510(3); Or. Rev. Stat § 138.550(2), (3).
The statute of limitations and the bar on successive petitions contain an escape
clause to peimit untimely or successive petitions for grounds for relief "which
could not reasonably have been raised" in a timely petition. Or. Rev. Stat. §
138.510(3); Or. Rev. Stat. § 138.550(3).

9

Petitioner does not ask this Court to consider whether the Oregon
Supreme Court correctly applied the Miller factors in his case. But even if he
had, that would not be a certworthy issue; rather, it would simply be asking this
Court to engage in error correcting.
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Petitioner's current case arises from a second post-conviction relief
petition filed over a decade after the conclusion of his direct appeal. And it
contains Eighth Amendment challenges to the length of his sentence that could
reasonably have been raised on direct appeal

and, in fact, were raised at his

original sentencing hearing. The state post-conviction relief trial court denied
this petition because it was successive, and did not fall within the escape clause.
The Court of Appeals affirmed that denial on the alternative ground that his
challenge to his sentence reasonably could have been raised on direct appeal.
If this Court were to allow petitioner's petition for a writ of certiorari
and if it were to reverse the decision of the Oregon Supreme Court, those state
law procedural bars would remain available to the state courts for consideration
on remand. And, based on the Oregon Supreme Court's existing precedent, the
state courts would likely affirm the dismissal of his petition as being barred by
Or. Rev. Stat. § 138.550(2). See Verduzco, 355 P.3d 902 (affirming dismissal
of post-conviction relief petition under Or. Rev. Stat. § 138.550(3), where the
successive petition alleged the same claims as were alleged in the original
petition). That is the same basis on which the Oregon Court of Appeals already
affirmed the dismissal of petitioner's petition. See Kinkel III, 367 P.3d at 965
(relying on Verduzco). Because a decision by this Court is unlikely to have any
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practical effect on petitioner's ultimate sentence in this case, this Court should
deny his petition for certiorari.
CONCLUSION
For all of the foregoing reasons, this Court should deny petitioner's
petition for a writ of certiorari.
Respectfully submitted,
FREDERICK M. BOSS
Deputy Attorney General
/
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