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21 May 2008 

1. Timeliness:  This motion is filed within the timeframe established by the Military 
Commission Trial Judiciary Rules of Court and the Military Judge’s email order of 15 March 
2008.  

2. Relief Sought:  The defense respectfully requests that this Commission order the 
government to produce the requested discovery, namely copies of all correspondence, reports, or 
other writings between the U.S. government and the International Committee of the Red Cross 
relating to conditions at the Bagram Theater Internment Facility (BTIF) or any predecessor 
facilities, such as the Bagram Collection Point (BCP) and communications and notes of 
communications with the ICRC referenced in the document labeled with Bates number 766-
004485. 

3. Burden of Proof:  The defense bears the burden of establishing, by a preponderance of 
the evidence, that it is entitled to the requested relief.  R.M.C. 905(c)(2)(A).   

4. Facts:  

a. The defense requested the government to produce “copies of all correspondence, 
reports, or other writings between the U.S. government and the International Committee of the 
Red Cross relating to conditions at the Bagram Theater Internment Facility (BTIF) or any 
predecessor facilities, such as the Bagram Collection Point (BCP) as well as communications 
with ICRC referenced in the document labeled with Bates number 766-004485.  (Def. Supp. 
Req. for Discovery, 3 Mar 08, paras. 1(a), (n) (attachment A to Def. Mot. to Compel Production 
of Documents (Detention Facility SOPs) filed 21 May 08).)   

 
b. The government refused to produce these documents on the basis that “The 

information requested is not relevant to the prosecution of the accused and not required to be 
provided under R.M.C. 701.”  (Govt. Resp. to Def. Supp. Req. for Discovery, 16 May 08, paras. 
1(b), (n) (attachment B to Def. Mot. to Compel Production of Documents (Detention Facility 
SOPs) filed 21 May 08).)   

 
c. In a memorandum to Commander, Bagram Air Base, dated 19 August 2003, 

Commander, 327th Military Police Battalion, Bagram Air Base, set out a three-phase “five-year 
construction vision” for the Bagram Personnel Control Facility, also known as the Bagram 
Theater Internment Facility or BTIF.  (LTC H.B.W. Memo, dtd 19 Aug 03 (BPCF 5-Year 
Construction Vision) (attachment A).)  The memo explains that “The purpose of Phase One is . . 
. to meet minimal International Committee of the Red Cross (ICRC) requests.”   
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d.  Under a mandate from the international community pursuant to the Geneva 
Conventions the ICRC visits detainees who are held in connection with international conflicts as 
well as internal violence “to verify whether they are being treated according to relevant 
international standards.”  http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlall/detention?Open 
Document.  “ICRC detention visits aim to ensure respect for the life and dignity of prisoners of 
war and other detainees and to prevent torture, ill-treatment or abuse which violate essential 
rights and the basic principles of humanity . . . .”  Id. The ICRC makes “recommendations to the 
authorities concerned about any improvements to conditions that may be necessary.”  Id.  

 
e.   In the course of an investigation into the December 2002 death of a detainee 

named Habibullah who was detained in Bagram, Major B., the CJTF180 Staff Liaison with the 
ICRC, turned over to Special Agents C. and B. files of correspondence he had with the ICRC 
while he was stationed in Bagram from November 2002 to June 2003.  (Agent’s Investigation 
Report, dtd 27 May 04, at 2, Bates no. 00766-004485 (attachment B); Sworn Statement of Major 
B, dtd 26 May 04 at 1, Bates no. 00766-004526 [hereinafter MAJ B. Sworn Stmt].)  These files 
include CJTF180’s letters to the ICRC addressing concerns the ICRC raised as well as Major 
B.’s notes taken during ICRC visits and after action reports.  (MAJ B. Sworn Stmt at 3, Bates no. 
00766-004528.)  During this time, the ICRC made two-day visits every ten days.  (Id. at 2, Bates 
no. 00766-004527.)   

 
f.   Major B. explained that some of the ICRC complaints related to handcuffs and 

hooding, which the CJTF180 eventually “changed” due to those complaints, and living 
conditions, diet, the used of “safety positions” and the use of “punishment.”  (Id. at 3, 5, Bates 
no. 00766-004528, 4530.)  On 26 November 2002, Major B. and others reviewed the ICRC six-
month report, which covered the previous six months.  (Id.)  The report apparently raised 
concerns regarding sleep deprivation, chaining and forced standing as the BCP Officer-in-Charge 
wrote a response to the ICRC report to justify such treatment.  (Id. at 5, Bates no. 00766-
004530.)  Major B. also mentioned a complaint by the ICRC that that “a detainee was kept 
chained to the ceiling for over a day.”  (Id. at 4, Bates no. 00766-004529.)  And during a visit, 
the ICRC observed a detainee being punished for falling asleep on the toilet by cuffing his hands 
and chaining him in the airlock.  (Id.)   
 
5. Discussion:    
 

a.   The M.C.A., R.M.C. and Regulation for Trial by Military Commission Require 
Production of the Requested ICRC Documents Relating to Detention Facility 
Conditions 

 
(i) The Military Commission Act (“M.C.A.”) states that “Defense counsel in a 

military commission under this chapter shall have a reasonable opportunity to obtain witnesses 
and other evidence as provided in regulations prescribed by the Secretary of Defense.”  See 10 
U.S.C. § 949j.  The Regulation echoes the statute.  See Regulation for Trial by Military 
Commissions 17-2(a) (“Pursuant to 10 U.S.C.§ 949j, the defense counsel in a military 
commission shall have a reasonable opportunity to obtain witnesses and other evidence as 
provided by R.M.C. 701-703, and Mil. Comm. R. Evid. 505.”).    
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 (ii) Moreover, Rule for Military Commission 701 requires the government to permit 
the defense to examine documents and things “within the possession, custody, or control of the 
Government, the existence of which is known or by the exercise of due diligence may become 
known to trial counsel, and which are material to the preparation of the defense or are intended 
for use by the trial counsel as evidence in the prosecution case-in-chief at trial.”  R.M.C. 
701(c)(1) (emphasis added).1   

 
 (iii) The Requested ICRC Documents Relating to Detention Facility Conditions 

Documents Are Material To the Preparation of the Defense  

(1) In response to a defense request to inspect the BTIF, the government 
emphasized how much the BTIF had changed since Mr. Khadr’s confinement there in 2002.  
Without debating the merits of that contention, evidence of the conditions and practices at the 
facility in 2002 is relevant to the key factual issues in this case, i.e., the reliability of statements 
Mr. Khadr is alleged to have made while detained at Bagram and repeated later at Guantanamo 
Bay. 

 
(2) Materials provided in discovery show that the ICRC made numerous visits 

to, and expressed serious concerns about, the conditions at the BTIF in 2002 contemporaneous 
with the period of Mr. Khadr’s detention there.  Not only did ICRC personnel have the 
opportunity to observe the physical conditions of the facility, they were able to confidentially 
interview detainees about their treatment at the facility.  (See Annex A to 377th MP Co. 
TACSOP, Bates no. 766-005818 (attachment D); Sworn Statement of C.P.C., dtd 7 Feb 04, at 4, 
Bates no. 766-006712 (attachment E).)  These inspections and interviews prompted ICRC to 
raise concerns with the U.S. government, which have resulted in, inter alia, “improvements” to 
the facility since 2002.  ICRC reports and correspondence are therefore likely to provide an 
additional source of information potentially confirming Mr. Khadr’s allegations about the 
circumstances of his confinement and interrogation.  Therefore, this Commission should order 
the government to produce the requested documents. 

 

                                                 
1 The Discussion accompanying R.M.C. 701(c) instructs the military commission judges to look 
to United States v. Yunis, 867 F.2d 617 (D.C. Cir. 1989), which applied Federal Rule of Criminal 
Procedure 16 addressing discovery, for the proper materiality standard.  In Yunis, the court ruled 
that the defendant was entitled to “information [that] is at least ‘helpful to the defense of [the] 
accused.’”  Id. at 623 (quoting Roviaro v. United States, 353 U.S. 53, 60-61 (1957)); see also 
United States v. Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1993) (“materiality standard is not a heavy 
burden”) (internal quotations omitted); United States v. Gaddis, 877 F.2d 605, 611 (7th Cir.1989) 
(defining material evidence as evidence that would “significantly help [ ] in ‘uncovering 
admissible evidence, aiding witness preparation, corroborating testimony, or assisting 
impeachment and rebuttal’”) (quoting United States v. Felt, 491 F.Supp. 179, 186 
(D.D.C.1979)).  Thus, the materiality standard set forth in R.M.C. 701(c) requires the 
prosecution to turn over any information that is “at least helpful to the defense.” 
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b. Due Process, Notions of Fair Trial & the M.C.A. Require Production of the 
Requested ICRC Documents Relating to Detention Facility Conditions  

(i) The notion of a fair trial encompasses the right of access to evidence.  See 
M.C.A., 10 U.S.C. § 949j; R.M.C. 701; Fed. R. Crim. P. 16.  Well-settled U.S. Supreme Court 
precedents interpreting our Constitution – made applicable by MCA § 949j(d)(2) – support 
production of evidence favorable to the accused where it is material to guilt or punishment.  
Brady v. Maryland, 373 U.S. 83, 87 (1963); see also United States v. Bagley, 473 U.S. 667, 675 
(1985) (impeachment evidence falls within Brady rule); United States v. Mahoney, 58 M.J. 346, 
349 (C.A.A.F. 2003) (same).     

c.   International Law Requires Production of the Requested ICRC Documents 
Relating to Detention Facility Conditions 

(i) The M.C.A. and the Manual for Military Commissions (M.M.C.) incorporate the 
judicial safeguards of Common Article 3 of the Geneva Conventions.  See 10 U.S.C. § 948(b)(f) 
(“A military commission established under this chapter is a regularly constituted court, affording 
all the necessary ‘judicial guarantees which are recognized as indispensable by civilized peoples’ 
for purposes of Common Article 3 of the Geneva Conventions.”)2; R.M.C., Preamble (stating 
that the Manual for Military Commissions “provides procedural and evidentiary rules that [. . .] 
extend to the accused all the ‘necessary judicial guarantees’ as required by Common Article 3.”)  
They must, therefore, be read in light of Common Article 3 and international law surrounding 
that provision.   

(ii) The Geneva Convention Relative to the Treatment of Prisoners of War prohibits 
“the passing of sentences and the carrying out of executions without previous judgment 
pronounced by a regularly constituted court affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples.”  See Geneva Convention, Aug. 12, 1949, 6 
U.S.T. 3316, 75 U.N.T.S. 135, Common Article 3.  The judicial safeguards required by Common 
Article 3 are delineated in article 75 of Protocol I to the Geneva Conventions of 1949.3  Article 
                                                 
2 Whether military commissions, in fact, comply with Common Article 3 is ultimately a judicial 
question that Congress does not have the power to answer.  See Marbury v. Madison, 5 U.S. (1 
Cranch) 137, 177 (1803) (“It is emphatically the province and duty of the judicial department to 
say what the law is.”) (emphasis added).  Any congressional attempt to legislative an answer to 
such a judicial question violates the bedrock separation of powers principle and has no legal 
effect.  See id. at 176-77 (“The powers of the legislature are defined and limited; and that those 
limits may not be mistaken, or forgotten, the constitution is written.”).  Because a statute should 
be construed to avoid constitutional problems unless doing so would be “plainly contrary” to the 
intent of the legislature, Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades 
Council, 485 U.S. 568, 575 (1988); see also Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 
347 (1936), the only reasonable interpretation is that § 948b(f) is that it requires military 
commissions to comply with Common Article 3.   
3 See Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
Protection of Victims of International Armed Conflicts, art. 75, 1125 U.N.T.S. 3, entered into 
force Dec. 7, 1978 [hereinafter Additional Protocol].  The Protocol has not been ratified by the 
United States, but the U.S. government has acknowledged that Article 75 is customary 
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75(a) provides that the procedures for trial “shall afford the accused before and during his trial all 
necessary rights and means of defense.”4   

(iii) Read in light of international law principles, precedents applying the U.S. 
Constitution, and the rules governing this Commission, the government’s refusal to produce the 
requested documents ignores fundamental concepts of fairness and places in question the 
integrity of these proceedings. 

d.   Conclusion 

(i) The integrity of these proceedings will be fatally undermined if the defense is 
denied access to evidence within the control of the government that relates to ICRC inspections 
of the BTIF.  See United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987) (“[I]nvestigation is an 
essential component of the adversary process.”).  The requested documents contain evidence of 
conditions and practices in place at the BTIF in 2002 and are thus material to the defense’s 
ability to prepare for trial.  The Commission should therefore order the government to produce 
the requested documents. 

6. Oral Argument:  The defense requests oral argument as it is entitled to pursuant to 
R.M.C. 905(h), which provides that “Upon request, either party is entitled to an R.M.C. 803 
session to present oral argument or have evidentiary hearing concerning the disposition of 
written motions.” Oral argument will allow for thorough consideration of the issues raised by 
this motion. 
 
7. Witnesses & Evidence:  The defense does not anticipate the need to call witnesses in 
connection with this motion.  The defense relies on the following documents as evidence in 
support of this motion: 

 Attachments A - E 

                                                                                                                                                             
international law.  See Hamdan v. Rumsfeld, 126 S.Ct. 2749, 2797 (2006) (stating that the 
government “regard[s] the provisions of Article 75 as an articulation of safeguards to which all 
persons in the hands of an enemy are entitled”).  See also Memorandum from W. Hays Parks, 
Chief, International Law Branch, DAJA-IA, et. al., to Mr. John H. McNeill, Assistant General 
Counsel (International), OSD (8 May 1986) (stating art. 75 of Additional Protocol I is customary 
international law).  The Supreme Court has also relied on the Additional Protocol in construing 
the meaning of Common Article 3 of the Geneva Conventions as applied to military 
commissions.  See Hamdan, 126 S.Ct. at 2796. 
4 The ICTY and the ICTR similarly provide “minimum guarantees” for the accused to “be 
entitled to a fair and . . . hearing.”  Statute of the International Tribunal for the Prosecution of 
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the 
Territory of the Former Yugoslavia since 1991, art. 21(2), U.N. Doc. S/25704 at 36, annex 
(1993) and S/25704/Add.1 (1993), adopted by Security Council 25 May 1993, U.N. Doc. 
S/RES/827 (1993); Statute of the International Tribunal for Rwanda, art. 20(2), adopted by S.C. 
Res. 955, U.N. SCOR, 49th Sess., U.N. Doc. S/RES/955 (1994), 33 I.L.M. 1598, 1600 (1994). 



Defense Supplemental Request for Discovery, 3 March 2008 (attachment A to Defense 
Motion to Compel Production of Documents (Detention Facility SOPs) filed 21 May 
2008). 

Government Response to Defense Supplemental Request for Discovery, 16 May 2008, 
(attachment B to Defense Motion to Compel Production of Documents (Detention 
Facility SOPs) filed 21 May 2008). 

8. Conference: The defense has conferred with the prosecution regarding the requested 
relief. The government objects to the requested relief. 

9. Additional Information: In making this motion, or any other motion, Mr. Khadr does 
not waive any of his objections to the jurisdiction, legitimacy, and/or authority of this Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 

10.	 Attachments: 

A.	 LTC H.B.W. Memo dated19 August 2003 (BPCF 5-Year Construction Vision) 

B.	 Agent's Investigation Report dated 27 May 2004, Bates no. 00766-004484-86 

C.	 Excerpts from Sworn Statement of Major B dated 26 May 2004, Bates no. 00766­
004526-30 

D..	 Annex A to 37ih MP Co. TACSOP, Bates no. 00766-005818 

E.	 Excerpt from Sworn Statement ofC.P.C. dated 7 Feb 04, Bates no. 00766-006712 

~~b~Y-
LCDR, USN 
Detailed Defense Counsel 

Rebecca S. Snyder 
Assistan~ Detailed Defense Counsel 
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