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Westlaw.
766 A.2d 1263

766 A.2d 1263, 2001 PA Super 1

(Cite as: 766 A.2d 1263)
C

Superior Court of Pennsylvania.
In re A.M., Appellant.
Qubmitted Sept. 27, 2000.
Filed Jan. 3, 2001.

Juvenile was adjudicated delinquent in the Court of Common Pleas, Luzeme County, Criminal Division, No. 99-701 Ciavarella
and Toole, JJ., for allegedly engaging in indecent acts with his three-year-old sister. Juvenile appealed. The Superior Court,
No. 1662 MDA 1999, MontemiIro, 1., held that failure to inform juvenile of his right to counsel required vacation of his
“delinquency adjudication and remand.

Vacated and remanded.

West Headnotes

1] Infants 211 €=254

211 Infants
211Vl Dependent, Ne glected, and Delinquent Children
21 1VITI(F) Review
211k254 k Determination and Disposition. Most Cited Cases
Failure of court of common pleas to inform juvenile of both his right to an attorney at both the adjudication and disposition
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hearings and his right to have court-appointed comnsel if he could not afford representation, required that his delinquency
adjudication be vacated and case remanded, where juvenile appeared with only his parents who did not waive his right ©©
counsel. U.S.C.A. Const. Amend. 6; 42 Pa.C.S.A, §6337.

[21 Infants 211 =199

211 Infants
211VII Dependent, Neglected, and Delinquent Children

211VIIKD) Proceedings
211k199 k. Plea ot Admission. Most Cited Cases

IVIOST b Bl Sl

Infants 211 &==205

211 Infants
211V1II Dependent, Neglected, and Delinquent Children
211VITKD) Proceedings
211K205 k. Counsel or Guardian Ad Litemn. Most Cited Cases

An admission, the juvenile equivalent of a guilty plea, is a critical stage at which a respondent must be afforded the right to
counsel. U.S.C.A. Const. Amend. 6; 42 pa.C.S.A, §633T.

[3] Infants 211 €=o205

{ 211 Tnfants
211VIII Dependent, Neglected, and Delinquent Children

211VII{D} Proceedings
211k205 k Counsel or Guardian Ad Litem. Most Cited Cases

IVIOOL A A I s

Counsel must be provided for a child in a delinguency proceeding unless his parent, guardian of custodian is present in court
and affirmatively waives his right to representation. U.S.C.A. Const.Amend. 6; 472 Pa.C.S.A. § 6337

M

141 Infants 211 €==205

211 Infants
211Vl Dependent, Neglected, and Delinquent Children
211VIIKD) Proceedings
211k205 k. Counsel or Guardian Ad Litern. Most Cited Cases
When a respondent appears without counsel at any stage of a delinquency proceeding, the court has both a constitutional and a
stattory duty to inform the child of his right to counsel, and his right to have court appointed counsel if he camnot afford
representation. U.S.C.A. Const. Amend. 6;42 Pa.C.S.A. §6337.
#1264 Lourdes M. Rosado, Phitadelphia, for appellant.

Frank P, Barletta, Assistant District Attorney, Wilkes-Barre, for Commonwealth, appeliee.
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Before KELLY, ORIE MELVIN and MONTEMURO P, 11,

FN* Retired Justice assigned to Superior Court.

MONTEMURO, J.:

1 Appetlant, AM., a juvenile, appeals from the Order entered August 19, 1999 in the Luzerne County Court of Common
Pleas. Appellant was arrested and charged with indecent assault on the basis of allegations that he engaged in indecent acts
with his three-year-old sister. When Appellant appeared with his parents at the disposition hearing, his mother reported that
Appellant's attorney could not be present and asked for a continuance. This request was nEver entertained, and at the conclusion
of the hearing, the court committed Appellant to NorthwesieIn Intermediate Secured Unit.

{119 2 Appellant raises five issues for our review. However, we need only consider whether the lower court erred in holding
Appellant's juvenile adjudication and disposition hearings in the absence of counsel and/or a waiver of the right t0 counsel.

[21{319 3 Preliminarily, we note that the right to counsel is applicable to adjudication and disposition hearings. 42 Pa.C.S.A. §
6337; Inre Gault, 387 U.S. 1. 36, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967} An admission, the juvenile equivalent of a puilty
plea, is a critical stage at which a respondent must be afforded the right to counsel. Commonwealth ¥. Sheehan, 446 Pa. 33,
285 A.2d 465, 469-70 (1 1). Moreover, counsel must be provided for a child unless his parent, guardian or custodian is
present in court and affirmatively waives his right to representation. Gaylt. Pennsylvania has codified this principle in the
Tuvenile Act, 42 Pa.C.S. § 6337, which states in relevant part:

[A] party is entitied to representation by counsel at all stages of any proceedings under [the Juvenile Act] and if he is without

financial resources or otherwise unable o employ counsel, t© have the court provide counsel for him. If @ party appears

without counsel the court shall ascertain whether he knows of his right thereto and to be provided with counsel by the
court if applicable.

42 Pa.C.S.A § 6337 (emphasis added).

[4] § 4 Furtber, when a respondent appears without counsel at any stage of a delinquency proceeding, the court has both a
constitational and a statutory duty to inform the child of his right to counsel, and his right to have court appointed counsel if he
cannot afford representation. In re Gault,supra; Sec. 6337.

65 As the record demonstrates, the court failed to comply with these mandates at both Appellant's adjudication and disposition

hearings.1:"1\]"l Because the Commonwealth*1265 concedes that Appellant was unfairly denied counsel at his hearings, We need

not address Appellant's remaining claims.
FN]. Based on the following dialogue, which occurred at the conclusion of the hearing, the court concluded that

3of5 6/1/200"
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Appellant had made an admission to the charge and adjudicated Appellant delinquent.
THE COURT: Do I understand the naturg of the charges, that there was an alleged indecent contact?
THE RESPONDENT: {Respondent nods head.)
THE COURT: Do you care o say something?
MR. M (RESPON'DENTS STEPFATHER): Do you understand the charges?
THE RESPONDENT: {Respondent nods head.)
THE COURT: How oid are you, A, 137
THE RESPONDENT: Yeah.
THE COURT: How old was the-?
MRS. M (RESPONDENT‘S MOTHER): Three. She's three.

THE COURT: Again, I can understand and appreciate the delicacy of all the issues involved. T think it might be
more appropriate, considering the nature of the offense, that A. be detained; that he be evaluated as soon as
possible, and (hat some detention plan be-

[ASSISTANT DISTRICT ATTORNEY} RADICK: £ 1 may interrupt you. vour Honor, these are A.'s parents and
{his is his sister who 18 the victim. I believe that A. is ready to make an admission to the charges as of our meeting
the other day.

MRS. M: I's not that he's not aware of what he's done or he hasn't admitted what he's done. He needs help just as
well as she does. 1 tried repeatedly to get help through Children and Youth and this was their answer. So, here we
are.

THE COURT: A., you admit this?
THE RESPONDENT: (Respondent nods head.)

THE COURT: All right. On the basis of the admission, I find you delinquent. T will direct that he is going 0 be
detained then for the purpose of undergoing appropriate cvaluations in preparation of an appropriate treatment plan

4 of 5 6/1/200
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and disposition.
(N.T., 7/15/99, at 2-4Y.
§ 6 Therefore, we vacate the Order of adjudication and remand this case for further proceedings.
g 7 Order vacated; case remanded for further proceedings; jurisdiction relinquished.

Pa.Super.,2001.
Inre AM.
166 A.2d 1263,2001 PA Super 1

END OF DOCUMENT :
© 2009 Thomson Reuters/West. No CJaim to Orig. US Gov. Works.
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Thursday, June 4, 2009 12:29 P.M.

Times Leader, The (Wilkes Barre,

PA){PUBLICATION2}

SUPERIOR COURT OVERTURNS RULING IN CHILD'S
CASE JUDGE MARK A. CIAVARELLA SHOULD NOT
HAVE FOUND A BOY DELINQUENT IN A 1999 CASE, THE
COURT SAYS.

January 6, 2001
MICHAEL McNARNEY mmcnarney@leader.net

WILKES-BARRE - The Pennsylvania Superior Court has overturned a Luzerne
County judge's decision that put a juvenile behind bars without the child's atforney
present during the ruling.

The Superior Court ruled that Court of Common Pleas Judge Mark A. Ciavareila
was wrong to find 2 13-year-old boy delinquent on Aug. 19, 19990 after the boy
admitted he engaged in indecent acts with his 3-year-old sister.

A finding of definquency in juvenile court is simitar to a finding of guilt in aduit court.
The boy is not identified in court papers.

According to the Supericr Court decision filed Jan. 3, the poy's mother told
Ciavarella that the boy’s attorney could not appear at the hearing. She also asked
for the hearing to be postponed so the attorney could be present.

Ciavarella did not entertain the mother's request, according to court papers, and
committed the boy to the Northwestern Intermediate Secured Unit.

The Superior Court's decision said the boy should have had an attorney present,
and Ciavarella had 2 constitutional and statutory duty to inform the bay of his right
to have an attorney present.

The Superior Court voided Ciavarella's order finding the boy definquent and sent the
case back to the Court of Gommon Pleas.

in an interview, Ciavarella said he thinks the boy's family filed an appeal simply
because they were unhappy with his rubng.

**| can't understand why they (the parents) thought they needed a lawyer when they
were the ones who brought the charges in the first place," Ciavarella said.

**1'}l never do it again,” Ciavarella said of allowing a defendant to proceed without 2
lawyer. ~“They obviously have a right fo 2 lawyer, and even if they come in and tell
me that don't want a lawyer, they're going to have one."

1ofl 6/4/2009 1:
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IN TEE COURT OF COMMON PLEAS OF LUZERNﬁ‘COUNTY
11th JUDICIAL DISTRICT

JUVENILE‘SECTION

IN THE INTEREST OF:

Juvenile No. 2007~74

H.T., & juvenile

TRANSCRIPT OF EROCEEDINGS

BEFORE:
THE BONORABLE MARK A. CIAVARELLA, JR. P.J.
Penn Place Building
Third Floor
Wilkes~Barre, Pennsylvania
Commencing Tunesday, April 17, 2007
APPEABANCES:-

- oN BEHALF OF THE COMMONWEARLTH:
TEOMAS KILLINO, Esquire
- oN BEHALF OF THE JUVENILE:

Unrepresented

COPY .




JUVENILE OQFFICER: Case NoO. 6, H"

2 T. -, all parties please step forward.

3 (Whereupon, all parties were sworn en

4 masse.)

5 THE COURT: B0 ey you've peen charged
6 with harassment, how do you wish To plead?

7 THE JUVENILE: Guilty.

8 THE COURT: pased upon her admission, 1'11
9 adjudicate her delinguent.

10 What makes you think you have the right to
11 do this kind of crap?

12 THE JUVENILE: I don't, Sir.

13 THE COQURT: Why would you do this?

14 THE JUVENILE: I have no ratioﬁale

15 explanation for that. I -~

16 THE CQURT: Did Miss Gregory e€ver do

17 anything to you?

18 THE JUVENILE: Not personally,'no. 1
19 didn't take into consideration that Miss

20 Gregory is a person as opposed to just a

21 school administration memper at my school.

22 THE CQURT: How long have you been at

23 Crestwood?

24 THE JUVENILE: A yearl énd a half.

25

THE COURT: What grade are you in?

COPY




THE JUVENILE: I'm in my sophomore year,

2 tenth grade.

3 THE COURT: Where did you do before?

4 THE JUVENILE: Pocono Mountain East High
5 School.

6 THE COURT: vou've been at Crestwood when
7 I've been at Crestwood?

8 THE JUVENILE: Yes.

9 THE COQURT: You heard me speak?

10 THE JUVENILE: Yes. '

11 THE COURT: Told you what type of conduct
12 I expected from children in that school

13 relative to the juvenile justice system?

14 THE JUVENILE: Yes, sir.

15 THE COURT: Told you what conduct 1

16 expected.from the students in that school

17 relative toO their conduct towards teachers?
18 THE JUVENILE: Yes, sir.

19 THE COURT: IS +this. acceptable?

20 THE JUVENILE: No, sir.

21 THE COURT: What did I say would happen if
22 you acted in an unacceptable way towards

23 teachers and/or administrators? |

24 THE JUVENILE: I don'tArecall, sir.

25 THE COURT: You don't recall? You don't

COPY




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

rememper me saying that if you did any of
these things to @& teacher, that I would send
you away? You don't remenber those words?

THE JUVENILE: No, sir.

THE COURT: Were you sleeping?.

THE JUVENILE: No, sir.

THE COURT: You can't remember that?

THE JUVENILE: No, sir.

t go to that school, I didﬁ't
walk into that school and I didn't speak tO
that student body just to scare you, just to
blow smoke, just to make you think that I
would do that when I wouldn'tT. I‘ﬁ a man of.
my word. You're gone. send her up to FACT.
Let her stay there antil she figures it out.
Thank you.

MOTHER OF JUVENILE: No, that'é not fair.
That's not what the officer said. That's not
what he said.

THE COURT: Thank you.

(Whereupon, the proceedings were

concluded.)

THE COURT: It's going to come pack to you

W

COPY



CERTIVFICATE

I hereby certify that the proceedings and
evidence are contained fully and accurately.to the best of
my ability in the notes taken by me on the juvenile matter
in the above cause, and that this 1s a true and correct

transcript.

£ 10077 9\}/4/& / //uiM/o

Date ILisa L. Tratthen, RPR

85fficial Court Reporter

The -foregoing record of the proceedings upon the
juvenile matter in the above cause is hereby approved and

directed to be filed.

Date Mir¥ B. Ciavarella, Jr., P.J.




[N THE COURT OF

COMMON PLEAS OF LU
1

1T JUDICIAL DISTRICT
JUVENILE SECTION
IN THE INTEREST OF:

H.. - ¥ T ..~

NOTICE OF APPEAL

Notice is hereby given that H - T...

appeals to the Superior Court of Pennsylvania from final order

this matter on the 17" day of April 2007.

evidenced by the attache

d copy of the docket entry.
| .
?_]E: R v
o & Z5
= = i
cs g T val S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
':'_E o ;:}E%é Attorney for Hillary Transue
e - ;ﬁﬂnﬁ“’; JUVENILE LAW CENTER
W F oo 1315 Walnut Street, Suite 400
&n © o

Philadelphia, PA 19107
(215) 625-0551 (office)
(215) 625-2808 (facsimile)

Date: May 3, 2007

ZERNE COUNTY

: Juvenile No. 2007-74
, a juvenile

, by undersigned counsel, hereby

of disposition entered in

This order has been entered in the docket as

oo
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY

11™ JUDICIAL DISTRICT
JUVENILE SECTION
IN THE INTEREST OF:
Juvenile No. 2007-74
H.T., A Juvenile

-
-

APPLICATION FOR S UPERSEDEAS

", Ty 1 through her counsel, Juvenile Law Center, submits this Apphcatlon for

Supersedeas (ot Sta y), and an accompanying Memorandum of Law, of the April 17, 2007 Orders

of the Luzerne County Court of Common Pleas, Juvenile Division (Court) adjudicating her

delinquent; Temoving her from the custody of her parents, K.

aandl . D -and,

committing her to a residential treatment program operated by Youth Services Agency (formerly

“Camp Adams”). H.T. files this Application for Supersedeas to immediately suspend the effect

oﬁﬂus Com:t s disposition order while the Superior Court considers her appeal to restore the

.L,,_

aﬁdatesz g,g due process, the Pennsylvania Juvenile Act and the Pennsylvania Rules of Juvenile

a~ __; s
Ceprt Pn@e&;ﬂure In support of this application H.T. states:

urt has authority to entertain this Application
Pennsylvania Rule of Appellate Procedure 1732.

FACTUAL BACKGROUND

for Supersedeas pursuant to

2. On February 7, 2007, Officer Scott Rozitski entered an Allegation—Complaint charging

H.T. with harassment of her school vice-principal, Bonnie Gregory, in violation of 18

Pa.C.S. § 2709(a)(4) (a third degree misdemeanor).

3. The Allegation—Complaint, attached as Exhibit A, alleges that between July 2006 and

1 Typically the full names of children involved in delinguent matiers are
to the child will be initialized as “HT.”

kept confidential. Hereinafter, references



10.

11.

12.

13.

14.

December 2006, H.T. created and maintained a website on MySpace.com, that contained
derogatory and negative comments about Bonnie Gregory.

On April 17,2007 H.T. appeared before the Honorable Mark A. Civarella, Jr. of the
Court of Common Pleas of Luzerne County, Juvenile Djvision (Court) for a delinquency
adjudication hearing without counsel.

On April 17, 2007, prior to the adjudication hearing, L T _, mother of H.T.,
signed a written statement waiving her daughter’s right to counsel.

H.T. did not sign a statement waiving her right to counsel.

During the adjudication hearing the Court did not ascertain whether H.T. knew she had
the right to counsel, nor did the Court obtain an affirmative waiver of counsel from H.T.
At the conclusion of the bearing, the Court found that H.T. admitted to the charge of
harassment and adjudicated her delinquent.

During the adjudication hearing the Court did not inquire as to whether H.T.’s admission
to the underlying criminal charge, Harassment (18 Pa.C.5. § 2709(a)(4)), was voluntarily
and knowingly made.

H.T. did not have the advice of counsel during the entering of her admission.
Immediately following the adj udicatory hearing, the Court ordered that H.T. be placed
outside her pérents’ home. Specifically, the Court committed H.T. to Youth Services
Agency—a residential treatment facility for juveniles—for an indeterminate period of
time.

H.T. did not have the advice of counse! during the disposition hearing.

The Commonwealth does not contest paragraphs 2 through 12 of this application.

On May 3, 2007 H.T. filed a Notice of Appeal.



HT ISLIKELYTO PREVAIL ON THE MERIT. S OF HER APPEAL

15. The adjudicatory and disposition orders must be vacated because the Court violated

H.T.’s constitutional and statutory rights to counsel at all stages of her delinquency

proceeding.

a.

H.T. has a constitutional right to counsel guaranteed by the Due Process Clause of
the Fourteenth Amendment to the United States Constitution. In re Gault, 387
U.S. 1 (1967). | |

In Pennsylvania, 2 juvenile’s constitutional nght to counsel has been codified in
the Juvenile Act, 42 Pa. C.S. § 6337, which states in relevant part:

[A] party is entitled to representation by legal counsel at all stages
of any proceedings under [the Juvenile Act] and if he is without
financial resources OT otherwise unable to employ counsel, to have
the court provide counsel for him. 1f a party appears without
counsel the court shail ascertain whether he knows of his right
thereto and to be provided with counsel by the court if applicable.

16. Additionally, the adjudicatory and disposition orders must be vacated because the Court

violated Pennsylvania Rules of Juvenile Court Procedure issued by the Pennsylvania

Supreme Court to protect HT.’s right to counsel at any and all delinquency proceedings.

a. Pennsylvania Rule of Juvenile Court Procedure 152 states, “A juvenile may not

waive the right to counsel unless: (1) the waiver is knowingly, intelligently and
voluntarily made; and (2) the court conducts a colloquy with the juvenile on the
record.”

The Comment to Rule 152 also specifically provides that “[a] guardian may not
waive a juvenile’s right to counse 7 expressly suspegding 42 Pa.C.S. § 6337 that

previously allowed parental waiver of counsel.



17. FLT.’s admission is invalid because it was entered in disregard of her
constitutional and statutory rights.

. The U.S. Constitution requires that an admission be voluntary, knowing
and intelligent.

b. Pennsylvania Rule of Juvenile Court Procedure 407, and the comment thereto,
states, “Before the court can accept an admission, the court shall determine that
the admission is made voluntarily and knowingly” and ask questions on the record
to authenticate the juvenile’s understanding.

[UNLESS THIS COURT GRANTS THIS APPLICATION FOR SUPERSEDEAS, H.T. WILL
SUFFER IRREPARABLE INJURY

18. Unless relief is awarded, F1.T. will be irreparably harmed in that she will remain in
residential placement for three months away from her family and community as set forth
above. H.T. bas no adequate remedy at law if she is deprived of her liberty and other
constitutionally protected rights.

THE ISSUANCE OF 4 SUPERSEDEAS WLL NOT SUBS TANTIALLY HARM THE
COMMONWEALTH

19. The Commonwealth will not be irreparably harmed if a supersedeas 13 granted. The
Commonwealth and Petitioner both support juvenile court proceedings that meet
constjtutional and statutory requirements.

THE ISSUANCE OF 4 S UUPERSEDEAS WILL NOT ADVERSELY AFFECT THE PUBLIC
INTEREST

20. It is in the public’s interest that juveniles are tried with the assistance of counsel and that

the admissions of juveniles be voluntary, knowingly and intelligently made.



CONCLUSION

71. WHEREFORE, H.T. prays that this Court enter a supersedeas of the April 17, 2007

Orders and immediately releases H.T. from the custody of Youth Services Agency.

Date: May 3, 2007

Laval S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
Marsha Levick, Esq. (Attorney Id. No. 77585)

Riya Shah, Esq. (Attorney 1d. No. 200644 )

Attorney for Hillary Transue

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)




CERTIFICATE OF SERVICE

I hereby certify that on May 3, 2007 1 served by hand-delivery OR first class mail, this
Application for Supersedeas and an accompanying Memorandum of Law, upon the persons
indicated below, which service satisfies the requirements of Rules 121 and 122 of the

Pennsylvania Rules of Appellate Procedure:

District Attorney of Luzerne County
200 North River Street
Wilkes-Barre, PA 18711

The Hon. Mark A. Ciavarella

The Court of Common Pleas of Luzeme County
200 North River Street

Wilkes-Barre, PA 18711

Court Reporter’s Office

The Court of Common Pleas of Luzeme County
200 North River Street

Wilkes-Barre, PA 18711

Robert Riley, Clerk of Courts

The Court of Common Pleas of Luzeme County
200 North River Street

Wilkes-Barre, PA 18711

%»Q%/&z/

Laval S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
Attorney for Hillary Transue

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)




VERIFICATION

Iaval S. Miller-Wilson, Esg., being duly sworn according to law, veriﬁes' that the
information contained in the Application for Supersedeas 18 true and correct to the best of his
knowledge, information and belief. This verification is made subject to the penalties of 18 Pa.

Cons. Stat. § 4904 relating to unsworn falsification to authorities.

\ Tval S. Miller-Wilson, Esg. (Attorney 1d. No. 77585)
JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

1 Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)

=
j Dated: May.t; 2007



e

=

IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY

{TH JUDICIAL DISTRICT
JUVENILE SECTION
IN THE INTEREST OF:
Juvenile No. 2007-74
H.T., A Juvenile

PETITION FOR WRIT OF HABEAS CORPUS

H. T ..} through her counsel, Juvenile Law Center, submits this Petitioﬁ for
Writ of Habeas Corpus, and an accompanying Memorandum of Law, challenging the legality of
her detention in a Youth Residential Treatment Facility following this Court’s April 17, 2007
“{E@er aﬁﬁudwatel_lg her delinquent; removing her from the custody of her parents, K¢ .and

i.J.J

‘-*-'E. 3 T .. and committing her to placement in a facility operated by Youth Services

z:&ger!,j I—ﬁ%’ﬂes this petition to request immediate Teview of her detention and vacate the
e ;;ndéymga@ldlcauon of delinquency. In support of this motion H.T. states as follows:
1. This Court has authority to entertain this petition for writ of habeas corpus pursuant to
Pennsylvama Rule of Juvenile Court Procedure 125.
FACTUAL BACKGRO UND
5. On February 7, 2007, Officer Scott Rozitski entered an Allegation—Complaint charging
H.T. with harassment of her school vice-principal, Bonnie Gregory, i violation of 18
Pa.C.S. § 2709(a)4) (a third degree misdemeanor).
3. The Allegation—Complaint, attached as Exhibit A alleges that between July 2006 and
December 2006, F.T. created and maintained a wehsite on MySpace.com that contained
derogatory and negative comments about Bonnie Gregory-

e ———
1 Typically the full names of children involved in delinquent mafters are kept confidential. Hereinafter, references
to the child will be initialized as “H.T.”



4. On April 17,2007 H.T. appeared before the Honorable Mark A. Civarella, Jr. of the
Court of Common Pleas of 1 uzerne County, Juvenile Division (Court) for a delinquency
adjudication hearing without counsel.

5. On April 17,2007, prior to the adjudication hearing, I, T ...,mother of H.T.,
signed a written statement waiving her daughter’s right to counsel.

6. H.T.did notsigna staternent waiving her right to counsel.

7. During the hearing, the Court did not ascertain whether H.T. knew she had the right to
counsel, nor did the Court obtain an affirmative waiver of counsel from H.T.

8. During the hearing the Court did not inquire as to whether H.T.’s admission t0 the
underlying criminal charge, Harassment (18 Pa.C.S. § 2709(a)(4)), was voluntarily and
knowingly made.

9. H.T.did not have the advice of counsel during the entering of her admission.

10. At‘the conclusion of the hearing, the Court found that H.T. admitted to the charge of
harassment and adjudicated her delinquent.

11. Immediately following the adjudicatory hearing, the Court ordered that H.T. be placed
outside her parents” home. Specifically, the Court committed FL.T. to Youth Services
Agency-—=a residential treatment facility for juveniles—for an indeterminate period of
time.

12. On Apnil 30, 2007, H.T. filed a Notice of Appeal, which has been docketed in this Court.

HT ISLIKELYTO PREVAIL ON THE MERIT. S OF THIS APPEAL
13. H.T.’s confinement is the collateral result of an improper adjudication of delinquency.
14. The adjudicatory and disposition orders must be vacated because the Court violated

H.T.'s constitutional and statutory rights to counsel at all stages of her delinquency



proceeding.
2 H.T. has a constitutional right to counsel guaranteed by the Due Process Clause of
the Fourteenth Amendment 10 the United States Constitution.
b. In Pennsylvania, a juvenile’s constitutional right to counsel has been codified in
ihe Juvenile Act, 42 Pa. C.S. § 6337, which states in relevant part:
[A] party is entitled to representation by legal counsel at all stages
of any proceedings under [the Juvenile Act] and if he is without
financial resources Ot otherwise unable to employ counsel, to have
the court provide counsel for him. If a party appears without

counsel the court shall ascertain whether he knows of his right
thereto and to be provided with counsel by the court if applicable.

15. The adjudicatory and disposition orders st be vacated because the Court violated the
Pennsylvania Rules of Juvenile Court Procedure issued by the Pennsylvania Supreme
Court to protect H.T.’s right to counsel at any and all delinquency proceedings.

a. Pennsylvania Rule of I uvenile Court Procedure 152 states, «“A juvenile may not
waive the right to counsel unless: (1) the watver is knowingly, intelligently and
voluntarily made; and (2) the court conducts a colloquy with the juvenile on the
record.”

16. H.T.’s admission is invalid because it was entered in disregard of her
constitutional and statutory rights.

a. The U.S. Constitution requires that an admission be voluntary, knowing
and intelligent.

b. Pennsylvania Rule of J uvenile Court Procedure 407, and the comment thereto,
states, “Before the court can accept an admission, the court shall determine that
the admission is made voluntarily and knowingly” ‘and ask questions on the record

to authenticate the juvenile’s understanding.



17. Furthermore, H.T.’s detention is inconsistent with the purposes of the Pennsylvania
Juvenile Act. The detention of a juvenile is governed under the Pennsylvania Juvenile
Act at 42 Pa.C.S. § 6352, stating that the court shall impose the minimum amount of
confinement that is consistent with the protection of the public and the rehabilitation of
the child. ILT.’s confinement, a result of an improper adj udication of delinquency, is
inconsistent with the protection of the public, and will not further her rehabilitation.

UNLESS THIS COURT GRANTS THIS PETITION FOR WRIT OF HABEAS CORPUS, H.T.
WILL SUFFER IRREPARABLE INJURY

18. Unless relief is awarded, H.T. will be irreparably harmed in that she will remain in
residential placement an indeterminate amount of time away from her family and

! community as set forth above. H.T. hasno adequate remedy at law if she is deprived of

her liberty and other constitutionally protected rights.

THE ISSUANCE OF A WRIT OF HABEAS CORPUS WLIL NOT SUBSTANTIALLY HARM THE
COMMONWEALTH

19. The Commonwealth will not be irreparably harmed if H.T. is released from detention and
the underlying delinquency adjudication is vacated. The Commonwealth supports

juvenile court proceedings that meet constitutional and statutory requirements.

THE ISSUANCE OF A WRIT OF HABEAS CORPUS WILL NOT ADVERSELY AFFECT THE
PUBLIC INTEREST

20. It is in the public’s interest to assure that the confinement of juveniles is limited to
instances where there is a concern of public safety, or when necessary to promote the
rehabilitation of the child. H.T. presents no threat to public safety, and her adjudication
was improperly imposed, therefore she requires no rehabilitation through the juvenile

justice system.



21. Tt is in the public’s interest that juveniles are only Jetained when tried with the full

panoply of constitutional and statutory rights — including assistance of counsel and

admissions made voluntarily, knowingly and intelligently.

CONCLUSION

77 WHEREFORE, H.T. prays that this Court enter a writ of habeas corpus to immediately

release H.T. from confinement and vacate the underlying adjudication and disposition

orders of the Court of Common Pleas of Luzerne County dated April 17, 2007.

Date: May 3, 2007

e e

Taval S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
Marsha Levick, Esq. (Attorney 1d. No. 77585)
Riya Shah, Esq. (Attormey Id. No. 200644 )

Attorneys for Hillary Transue
JUVENILE LAW CENTER
1315 Walnut Street, Suite 400
Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)



RO

o)
CERTIFICATE OF SERVICE ol \f\

I hereby certify that on May 3, 2007 I served by first class mail, this petition for a writ of
habeas corpus upon the persons indicated below, which service satisfies the requirements of Rule

345 of the Pennéylvania Rules of Juvenile Court Procedure:

District Attorney of Luzerne County
200 North River Street
Wilkes-Barre, PA 18711

The Hon. Mark A. Ciavarella

The Court of Common Pleas of Luzerne County
200 North River Street ' '
Wilkes-Barre, PA 18711

Court Reporter’s Office

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Clerk of Courts

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Luzerne County Juvenile Probation
280 River Street
Wilkes-Barre, PA 18702

Laval S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
Attorney for Hillary Transue

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)
(215) 625-2808 (facsimile)




“IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY
JUVENILE DIVISION
COURT ORDER B
- RD Docket No. N V' 7"’ & 007

RE _Lf 7 K | | 'DateofHearing: \5—/6"07

- DOB: 9,;3 ‘?/ . - TYPEOFHEARING:

' 4 | - ADJUDICATION (DISPOSITION LATER DATE)
____ DELINQUENT CHILD . —__ ADJUDICATION & DISPOSITION
_ _ DEPENDENT CHILD : ____ DISPOSITION - , N
____ DELINQUENT/DEPENDENT CHILD ___ DETENTION/DETENTION SERVICE PLAN.
____ INFORMAL ADJUSTMENT GRANTED __- DETENTION REVIEW HEARING
X _CONSENT DECREE GRANTED | ___PLACEMENT/DISPOSITIONAL REVIEW .
____ CASE DISMISSED : —__ VIOLATION OF PROBATION REVIEW 3

' : ____OTHER : - i
ORIGINAL CHARGE: _ ' CURRENT CHARGE and/or VIGLATION: __ o S
Date: X B - _Date: ?’?Pﬂogj ‘ '. £

The foliowing is the Juvenite Prohatlon Department's recommendation for the above named juvemie

Committed to YOUTI-I SERVICES AGENCY - ACT Program
: Committed to YOUTH. SERVICES AGENCY - FACT Prog;‘_am

Comrrntted to

Released from

. Continued in foster care I placement at

IV-E: Itis ordered that said foster eare, s 2 determination that continuation in hisher residence would be cnntrary to the wetfere of the clutd
and sald foster care is necessary because reasonable efforts were made prior to the foster careto prevent or eliminate the need for reraval of zms

child from bis/her home. It Is notin the hest interest of the child’s development to remain In the home. Kt 1s also ordered that Luzerne County " . ]
Juvenite Probation Department and Luzerne Codnty Chlldren & Youth Servleu shm caxe manegement renponslbli[ty for this child whlle hefshe

remains In. foster eare. ‘ ; - o /

* Luzerne County J uvenile Probatien Department and Luzerne County Children & Youth Services equaliy share all -
foster care/ placements costs and case management responsibility whll'e chlld remams in foster care /placement

Remanded to the LUZERNE COUNTY JUVENILE DETENTION CENTER for: o
forensic psychological evaluation conducted by the staff psycholog!st at Detentlon (§ee aﬂached Fo arensxr.- Epaiuauan S
Order) - parentulgunniiens to assume cost T
drug/alcoho! evaluation conducted by Court Advocate Program at the Detentton Center - parentslguardlans to assume cost'

further planning and/or piaeement { foster care . o -
other .
Detention Plan: attend school & medical exam

' Parent(s)/guardian(s) to contribute financial support toward their child's detention/foster care/placement costs as

determined by the Court and/or Juvenile Probation Department. Parent(s)/guardian(s) responsible for ¢hild's ..
_ medical and dental coverage before and during commitment as well as anylall clothing needs while he/she remains
in foster care / placement. '



[

M. o '—T— : A- Date: ___ 6:'/6—0‘7
Transfer disposltion fo . . ‘County Juvenile Court.

Reieased into the custody of F Arents

Placed on Probation for: indefinite perlod. - periodof

Z Consent—Qecree for 6 MQS. L
Piaced under House Arrest. Special terms: except for school, wOrk,:" rnedicai_, counseling and church. -

Cou rtesy Supervision (received from)

Courtesy Supervislon (transferred to)

Interstate Compact -

Participate in the Weekender Program at ‘ L _. for a Weekends.
Parent(s)/Guardian(s) responsible for cost of said Weekender Program, o L R

Luzerne County Juvenile Probation Office and Luzerne County Children & Youth Services wiil sharc case- .
management responsibility for the child/family while child is in the community. ‘

TRAACS Program (Youth Services Agency of Pennsylvania).

Curfew: Sunday through Thursday (ﬂ‘,pm - Friday and Satui-aéy, C, 2 A
SPecialterms' : _ v ' S l‘ BRI /

- Cooperate with JPO staff psychoiogist for a.forensic psychological evaluatron to be conducted at the Juvenrle.'g;._-.'u
. Probation Office, Parent(s)/guardlan(s) responsible for cost of safd evaluation. (See atrached Farensic Evaluauon-‘,' o

Order) : N

Placed on an electronic monitor. Pcrm]ssion to be out for work, school, medlcal counseling and church i
Parent(s)!Guardran(s) responsible for al costs!damages/repatrs of said eiectronic monxtorlng system. e

Cooperate with random b[ood breath and urine testing to be conducted by the Juvemle Probatlon Ofﬁce.

‘Attend AAJNA meetings Special terms: __ L "j"_, e

Perform hours of commumty_ service at a site to be determined by the JuVen!le Probatlon Office
Special terms: __ TRAACS Conununity Action Program. ‘ o ; : :

Not to apply for an operator's license thhout permission of the Court OR gur‘rendcroperator"s license to-_'the "'

Operntor's license restrlcted for work purposes only-

Cooperate with the ollawm agencies and allow anv/all recommendatwns :
(PARENT(S)/GUARDIAN(S) RESPONSIBLE FOR COST OF ANY/ALL EVALUATIONSISERVICES)

Chlldren s Service Center' " ‘ P S
psychological evaluation = : .
psychiatric evaluation ' : e :
outpatient services
Functional Family Therapy

Type 50 support services : :
All reports, evaluations, etc, are to be submitted by the agency to the Juvenrle Probatmn Oft‘ fce, .

I'H' ] l




'.~3' T _.. N i .‘.'

~/

Re: Hﬁ 7 -  Date: S/,

b Mf |

IR

i

Nartheast Counseling

psychologicallpsychiatric evaluation

‘outpatient services ‘
All reports, evaluations, etc. are to be submitted by the agency to the Juveni!e Probatmn Ol‘fce.
Forensic Program , : '

Wyoming Valley Alcohol and Drug Services for an Evaluation!Treatment‘and follow all recommendations '
Clear Brook Inc, for an Evaluation/Treatment and follow ail recormnendatmns
Clear Brook Inc. Aftercare and follow 2ll recommendations
Cathaolic Social Services _ _ The Bridge Youth Services _ Underage Ilrinkl‘ng P"r'&gram'_' ‘
Court Advocate Progrant ‘ nghway Safety Program o

Lower Luzerne County Alcohol and Drug Services (Serento Gardens)

Obtain employment within _____ - days

All agency reports are to be- sent on a monthly basts to the Juvemle Prohatmn Ofﬁce.

Pay restitution/fines; and if he/she secures employment, he/she is directed to pay 75% of hlslher earnings until :
the restitution/fine obligation, has been fulfilled in accordance with’ Section' 6352 of the Juvenile Act.
Parent(s)/guardian(s) shall be responsible for their child's restitution to- the extent that is allowable under the
Parental Liability Act, Also, directed to coniply with Act 12 of 1995 aJ udgement Order for-sald restltuuon willbe
entered in the Prothonotary's Qffice of Luzerne County A wage attachment may be ordered to heip defray the
cost of restitution.

Amount ordered $ Payment to be recelved within = .

Pay al Court refated costs lmmedlately

PROBATION SUPERVISION FEE Ordered to pay $35.00 per month payable at the end of each month.
SEE PARENT COURT ORDER for appropr.iate participation/directives..
'Report. for fingerprinting / photogfrap_h, |
DNA sampié ordered; |

Evidénc‘e to be destroyed.

Money sejzed is to be placed in the arrestlng law enforcement agency s drug fund.

SPECIAL CONDITIONS




—

Re: H A/// — - . , ~ Date: ‘5-—“"'/6""’7L /'.

—

Additional Probation Conditions:

Probation is an opportunity to prove that I can modify and finp_rove n:ij( behavior with the Help of my
_ parents, the community and my probation officer, I understand that Probation is a privilege grinted by the
" Judge and can be revoked at any time depending upon th e‘se;iousness of violation of my pro_batipn/parole rules.

Also, I realize that compliance with all ruies is necessary for my successful adfustment. -

i th those individuals to whom the Court

I'must obey all Laws - Federal, ?S_tate and Local. I must reside wi _
has entrusted my custody. I must stay away from all victims/witnesses: I mustnot associate with dccomplices, I

must inform the Court of any change in residence, and I must notify my Probation Officer of any change of

teiephone number. I must obtain permission from the Chief Probation Officer prior to leaving Luzerne County, .
I must not possess any type of weapon or firearm. Hunting is not permitted without special permission of the

Chief Probation Officer. I must refrain from the use of all illegal substances. I must attend school, job trainingor*

obtain a job. Also, I realize that failure to compiy with the terms of my probation/parole may result. in .
appropriate action to be decided by the Court. Further, I understand- that I am not released from
Probation/Parole until I have received a letter from the Court notifying me of my release. . T

You are subject to Search and Seizure Procedures. : ' S P .

Absent effective preventive services the child will be removed f!'_bm the l.'li)itne,zahd;fosfer careis
the planned arrangement for the child. T T o

_X'_ Parent(s)/Guardian(s) are hereby ordered to provide the following information to the Luzerne County -
Juvenile Probation Office within five (5) days of this order: - = ! ~«. .. o w0 ofure
* Birth Certificate YL o
* Social Security Card and/or INS Documentation ST T
* Financial Information (Pay Stubs, W-2 Sorms, Bank Statements, = . "
' Social Security Verification, Child Support Payment Information; -~ . - .
* if Self Emplayed, please Jurnish Income Tax Return) = o T

P

[

* Insurance Information

Juvenile Probation Officer: _ ) Resp_éqtfully.éub;nﬁttéﬂi,

: \ sentative .

e Co-Dept of'P,.robia_ﬁon"Sérvi‘qes'
Juvenile Division . R P

Telephone No.:

(W-B: 570-825-1552) (Eazleton_: 570-459-6500) " -

P.J. |
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IN THE SUPERIOR COURT OF PENNSYLVANIA
FOR THE MIDDLE DISTRICT

DOCKET NO. 788 MDA 2007

In the Interest of H.T., A Minor

Appeal of H.T., Appellant

PRAECIPE TO DISCONTINUE APPEAL

Appeal from the April 17, 2007 Order of the Luzerne County
Court of Common Pleas, Juvenile Division

TO THE PROTHONOTARY:

Please discontinue the above-captioned appeal.

T Lce

Laval S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
Attorney for H.T.

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)

Dated: May 23, 2007



CERTIFICATE OF SERVICE

I hereby certify that on May 23, 2007 1 served by first class mail, this Praecipe to
Discontinue Appeal upon the persons indicated below, which service satisfies the
requirements of Rules 121 and 122 of the Pennsylvania Rules of Appellate Procedure:

Thomas Killino, Esq.

Frank McCabe, Esq,

[UZERNE COUNTY DISTRICT ATTORNEY’S OFFICE
200 North River Street

Wilkes-Barre, PA 18711

Michael Loughney, Chief

LUZERNE COUNTY JUVENILE PROB ATION
Penn Place, Suite 329

20 North Penn Avenue

Wilkes-Barre, PA 18701

THE HON. MARK A. CIAVARELLA

The Court of Common Pleas of Luzeme County
200 North River Street

Wilkes-Barre, PA 18711

CLERK OF COURTS

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Jon- Lt

Laval S. Miller-Wilson, Esq. (Attorney Id. No. 77585)
Attorney for ILT.

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)
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IN THE COURT OF COMMON PLEAS
{ UZERNE COUNTY, PENNSYLVANIA

IN THE INTEREST OF: . JUVENILE ACTION - LAW

AEDACTED

A juvenile :  NO. 086 of 2008

TRANSCRIPT OF PROCEEDINGS

BEFORE:
THE HONORABLE MARK A. CIAVARELLA, JR., P.J.
Penn Place Building
20 North Pennsylvania Ave.
Wilkes-Barre, Pennsylvania 18711-1001
Commencing, Tuesday, April 28, 2008
APPEARANCES

-~ ON BEHALF OF THE COMMONWEALTH:
Stephanie Pollock, Esq.
Assistant District Attorney

CORY




SYRIRRIART

REDACTED

2

THE COURT: You're taking drugs to school?
THE JUVENILE: No, it was in the car.

1 {Whereupon, the following occurred on 1 She'l go to FACT. When she's at FACT, she'll

2 Tuesday, April 29, 2008:) 2 have a drug and alcohot eval, 1f she has a

3 {Whereupon, all parties were duly swoen.) 3 drug and alcohol problem, we'lf get her some

4 THE COURT: you've been charged 4 rehab.

& with a vivlation of the Controlled Substance, 6 THE COURT: Do we understand what we're

6 Drug, Device and Cosmetlc Act, How do you 8 doing here?

7 wish to plead? ' 7 JUVENILE'S MOTHER: She went to Sorento

8 THE JUVENILE: Guiity. 8 Gardens,

9 THE COURT: Did you do it or didn't you do 9 THE COURT: And I'm not saying that she
10 It? 10  wasn't, but I'm going to have the peopie up at
11 THE JUVENILE: 1 did do it. 14 the camp do a drug and alcohoi evaluation,

12 THE COURY: Based upon her admission, 12 probably maybe a litde more thorough and if
13  we'll adjudicate her delinquent, 13 she has a problem they may want to send her to
14 MS. POLLOCK: Your Honor, I have the lab 14 Clearbrook. If she doesn't have a problem,
15 report and $113 restitution to the PSP Lab. 18 that's good and that will be a good thing.
16 I have paperwork here. 16 Let's hope she doesn't have a problem. She'll
17 THE COURT: What grade sre you in? 17 be remanded. Thank you.
16 THE JUVENILE: 1ith. 18 {Whereupon, the proceedings concluded.}
19 THE COURT: How many times have you been |19 '
20 involved with the faw? 20
21 THE JUVENILE: This is the first time. 21
22 THE COURT: Ever been suspended from 2z
23 school? 23
24 THE JUVENILE: Yeah. 24
5 THE COURT: How many times? 26
‘ ' 3

1 THE JUVENILE: Two.

2 THE COURT: How come?

3 THE JUVENILE: It was an Incident with my
4 cell phone and then this.

B THE COURT: What do you want to do with
6 vyour life?

7 THE JUVENILE: Go to coliege.

B THE COURT: You can't go to college when
8 vyou're doing drugs. What do you want te do
‘2 with your life after college?

1 THE JUVENILE: I want to go -- I'm
2 thinking about some kind of medical school,

3 THE COURT: Medicat school. Al the
4 medical schools want drug peopie. They all
5 want people who have addiction problems. This

5 happened at schooil?

T THE JUVENILE: Yeah,

3
]

i

THE COURT: Well, the recommendation is
that I remand her and [ send her to FACT,
While at FACT she'li have a drug and alcohol
eval and that she be involved in spediality
court. I'm going to follow the
recommendation. You're geing to remanded.

COPY
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cERTIPFIC ATE

1 HEREBY CERTIFY that the proceedings and
evidence are contained fully and accurately in the
notes of testimony taken by me in the proceedings
of the above cause, and that this {s a true and

correct transcript thereof.

Fimberiy M. Bearity T
official Court Reporter

The foregoing record of the proceedings of the
above cause 1s hereby approved and directed tO be

filed.

Mafk A. Ciavarelia, Jr. .
president Judge

-COPY



Attorneys for M.Y.

BALLARD SPAHR ANDREWS & INGERSOLL, LLP
By: KenyaS. Mann, Pa. ID No. 61156
Amy Shellhammer, Pa. 1D No. 91804

1735 Market Street, 51st Floor
Philadelphia, Pennsylvania 19103-7599

(215) 665-8500
COURT OF COMMON PLEAS

LUZERNE COUNTY

IN THE INTEREST OF:;
11™ JUDICIAL DISTRICT
JUVENILE SECTION

M.Y., a juvenile
JUVENILE NO. 086-2008

NpoN
- ;‘ f: DOB 6/3/91
(= >
=8 & 53
Ty Q. >
[T -3
=2 P Fu
WE >~ FTF
C:\EJJ T Ll
=~ - APPLICATION FOR SUPERSEDEAS
M.Y.,' through her counsel, submits this Application for Supersedeas (or Stay),

and accompanying Memorandum of Law, of the April 29, 2008 Orders of the Luzeme County
Court of Common Pleas, Juvenile Division (the “Court”) adjudicating her delinquent; removing
her from the custody of her parents,] - ‘1and M Y ; and committing her to a
residential treatment program operated by Youth Services Agency (formerly “Camp Adams”).
M.Y. files this Application for Supersedeas to immediately suspend the effect of this Court’s
disposition order while the Superior Court considers her appeal to restore the mandates of due
process, the Pennsylvania Juvenile Act and the Pennsylvania Rules of J uvenile Court Procedure

In support of this application M.Y. states:
This Court has authority to entertain this Application for Supersedeas

1.
pursuant to Pennsylvania Rule of Appellate Procedure 1732.

1 Typically the full names of children involved in delinquent matters are kept confidential.

DMEAST #10032934 vi



L. FACTUAL BACKGROUND

2. On January 30, 2008, Pennsylvania State Trooper Kevin Azaravich
entered an Allegation-Complaint charging M.Y. with possession of a small amount of marijuana
and possession of paraphernalia, in violation of 35 Pa. Cons. Stat. § 780-113(31) and (32)
(ungraded misdemeanors).

3. The Allegation-Complaint alleges that at 9:00 a.m. on January 30, 2008,
Karen Bonomo, a teacher at Hazleton Area High School, informed the school’s Vice Principal,
Clarence John, that M.Y.’s behavior was sluggish and her pupiis were dilated. As a result,
school officials questioned M.Y ., who allegedly admitted to smoking marijuana that morning.
Marijuana and drug paraphernalia were allegedly found during searches of M.Y.’s possessions
and her car.

4, On April 29, 2008 M.Y . appeared before the Honorable Mark A.
Ciavarella, Jr. of the Court of Common Pleas of Luzerne County, Juvenile Division (Court) for a
delinquency adjudication hearing without counsel.

5. On April 29, 2008, prior to the adjudication hearing, Js T .
father of M.Y ., signed a written statement waiving his daughter’s right to counsel.

6. M.Y. also signed the statement, which was never read or explained to her.

7. During the adjudication hearing the Court did not ascertain whether M.Y.
knew she had the right to counsel, nor did the Court perform a colloquy or obtain an affirmative
waiver of counsel from M.Y.

8. At the conclusion of the hearing, the Court found that M.Y. admitted to
the charges of possessing marijuana and drug paraphernalia and adjudicated her delinquent.

9. During the adjudication hearing, the Court did not inquire as to whether
M.Y.’s admission to the underlying criminal charges was voluntarily and knowingly made.

10.  M.Y. did not have the advice of counsel during the entry of her admission.

DMEAST #10032934 vt



i1, Immediately following the adjudicatory hearing, the Court ordered that
M.Y. be placed outside her parents’ home. Specifically, the Court committed M.Y. to Youth
Services Agency—a residential treatment facility for juveniles—for an indeterminate period of
time.

2. M.Y. did not have the advice of counsel during the disposition hearing.

13.  On May 6, 2008 M.Y. filed a Notice of Appeal.

{ B M.Y. IS LIKELY TO PREVAIL ON THE MERITS OF HER APPEAL

14.  The adjudicatory and disposition orders must be vacated because the Court
violated M.Y.’s constitutional and statutory rights to counsel at all stages of her delinquency

proceeding.

15.  M.Y. has a constitutional right to counsel guaranteed by the Due Process
Clause of the Fourteenth Amendment to the United States Constitution. In re Gault, 387 U.S. 1
(1967).

16. In Pennsylvania, a juvenile’s constitutional right to counsel has been

codified in the Juvenile Act, 42 Pa. Cons. Stat. § 6337, which states in relevant part:

[A] party is entitled to representation by legal counsel at all stages of any
proceedings under [the Juvenile Act] and if he is without financial
resources or otherwise unable to employ counsel, to have the court provide
counsel for him. If a party appears without counsel the court shall
ascertain whether he knows of his right thereto and to be provided with
counsel by the court if applicable.

17.  Additionally, the adjudicatory and disposition orders must be vacated
because the Court violated Pennsylvania Rules of Juvenile Court Procedure issued by the
Pennsylvania Supreme Court to protect M.Y.’s right to counsel at any and all delinquency

proceedings.
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18. Pennsylvania Rule of Juvenile Court Procedure 152 states, “[a] juvenile
may not waive the right to counsel unless: (1) the waiver is knowingly, intelligently and
voluntarily made; and (2) the court conducts a colloquy with the juvenile on the record.”

19.  The Comment to Rule 152 also specifically provides that “[a] guardian
may not waive a juvenile’s right to couhsel,f’ expressly suspending 42 Pa. Cons. Stat. § 6337,
which previously allowed parental waiver of counsel.

20. Furthermore, M.Y.’s admission is invalid because it was entered in
disregard of her constitutional and statutory rights.

21, The U.S. Constitution requires that an admission be voluntary, knowing
and intelligent,

22, Pennsylvania Rule of Juvenile Court Procedure 407, and the comment
thereto, states, “Before the court can accept an admission, the court shall determine that the
admission is made voluntarily and knowingly” and ask questions on the record to authenticate

the juvenile’s understanding.

III. UNLESS THIS COURT GRANTS THIS APPLICATION FOR SUPERSEDEAS,
M.Y. WILL SUFFER IRREPARABLE INJURY
23, Unless relief is awarded, M.Y. will be irreparably harmed in that she will
remain in residential placement for several months away from her family and community as set
forth above. M.Y. has no adequate remedy at law if she is deprived of her liberty and other

constitutionally protected rights.

IV. THE ISSUANCE OF A SUPERSEDEAS WILL NOT SUBSTANTIALLY HARM
THE COMMONWEALTH

24.  The Commonwealth will not be irreparably harmed if a supersedeas is
granted. The Commonwealth and Petitioner both support juvenile court proceedings that meet

constitutional and statutory requirements.
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V. THE ISSUANCE OF A SUPERSEDEAS WILL NOT ADVERSELY AFFECT THE
PUBLIC INTEREST

25.  Itis in the public’s interest that juveniles are tried with the assistance of

counsel and that the admissions of juveniles be voluntary, knowingly and intelligently made.

VL. CONCLUSION

WHEREFORE, M.Y. prays that this Court enter a supcrsedeas of the April 29,

2008 Orders and immediately release M.Y. from the custody of Youth Services Agency.

4’”"‘7
Yy A

Kenya ¢ Mann, Pa. D No. 61156

Amy Shellhammer, Pa. 1D No. 91804
BALLARD SPAHR ANDREWS & INGERSOLL, LLP
1735 Market Street, 51% Floor

Philadelphia, PA 19103-7599

(215) 665-8500

Attorneys for M.Y.

Dated: May 5, 2008
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BALLARD SPAHR ANDREWS & INGERSOLL, LLP
By: Kenya S. Mann, Pa. ID No, 61156

Amy Shellhammer, Pa. [D No. 91804
1735 Market Street, 51st Floor

Philadelphia, Peansylvania 19103-7599
(215) 665-8500

IN THE INTEREST OF:

M.Y., a juvenile
DOB 6/3/91

Attomeys for MLY.

COURT OF COMMON PLEAS
LUZERNE COUNTY

11™ JUDICIAL DISTRICT
JUVENILE SECTION

JUVENILE NO. 086-2008

MEMORANDUM OF LAW IN SUPPORT OF M.Y.'S APPLICATION FOR

SUPERSEDEAS

L INTRODUCTION

Pursuant to Pennsylvania Rule of Appellate Procedure 1732, MY ., through her

counsel, Juvenile Law Center, submits this Memorandum of Law in support of her Application

for Supersedeas (or Stay) of the April 29, 2008 Orders of the Luzerne County Court of Common

Pleas, Juvenile Division (Court) adjudicating her delinquent; removing her from the custody of

her parents, J -~ <. and M Y

" ; and commifting her to a residential treatment

program operated by Youth Services Agency. M.Y. files this application for supersedeas to

immediately suspend the effect of this Court’s disposition order while the Superior Court

~ considers her appeal to restore the mandates of due process, the Pennsylvania Juvenile Act and
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IL FACTUAL BACKGROUND

On April 29, 2008, the Luzerne County Court of Common Pleas, Juvenile
Division, adjudicated sixteen year-year-old M.Y. delinquent after accepting her admission to two
violations of the Controlled Substances act -- possessing a small amount of marijuana and
possessing drug paraphemalia (35 Pa. Cons. Stat. § 781-113(31) and (32)) ~ both of which are
ungraded misdemeanors. Disposition immediately followed M.Y .’s adjudicatory hearing, and
the Court placed her in a residential treatment facility. At both stages of the April 29"
delinquency proceeding, M.Y. appeared before the Court without counsel.

The above proceedings were initiated when Pennsylvania State Trooper Kevin
Azaravich filed an Allegation-Complaint alleging that, at 9:00 a.m. on January 30, 2008, Karen
Bonomo, a teacher at Hazleton Area High School, informed the school’s Vice Principal,
Clarence John, that M.Y s behavior was sluggish and her pupils were dilated. As a result,
school officials questioned M.Y ., who allegedly admitted to smoking marijuana that morning.
Marijuana and drug paraphemnalia were allegedly found during subsequent searches of M.Y.’s
possessions and her car. On April 29, 2008, M.Y. appeared before the Honorable Mark A.
Ciavarella, Jr. of the Court of Commeon Pleas of Luzerne County for an adjudication hearing.
M.Y. did not have private counsel, nor was she appointed eounsel. Prior to the adjudication
hearing, J. Y . , M.Y.’s father, si gned a written statement waiving his daughter’s
right to counsel. M.Y. also signed the statement, which was never read or explained to her. The
Court did not administer a colloquy with M.Y. on the record to explain the consequences of
waiving counsel.

During the adjudication hearing, M.Y. admitted possessing the marijuana and
paraphernalia. When she made this admission, she was not represented by counsel. At no time
did the Court conduct a colloquy with M.Y. on the record to explain her rights and make a
determination as to the appropriateness of her admission. At the conclusion of the hearing, the

Court found that M.Y . admitted to the charges involved and adjudicated her delinquent. M.Y.
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was committed to a residential treatment facility operated by Youth Services Agency and has

been there since April 29, 2008.

IIl. STANDARD FOR SUPERSEDEAS

Pursuant to Pennsylvania Rule of Appellate Procedure 1732, M.Y. seeks a
supersedeas to suspend the effect of this Court’s disposition order while the Pennsylvania

Superior Court considers her appeal. The Supreme Court of Pennsylvania, in Commonwealth v,

Martorano, 634 A.2d 1063 (Pa. 1993), outlined the criteria for granting a supersedeas in criminal
matters pending appeal. To obtain a supersedeas, M.Y. must establish she is likely to prevail on
the merits of her claim and that without such relief she will suffer irreparable harm. Martorano,
634 A.2d at 184-185. The Court must also consider whether the issnance of a supersedeas
would have a serious adverse effect on other interested parties and whether a supersedeas is in

the public interest. Id. As set forth below, M.Y. meets all these requirements.

IV.  ARGUMENT

A. M.Y. Is Likely To Succeed On The Merits Of Her Claim

This application seeks to restore the mandates of due process. In the landmark
decision In re Gault, 387 U.S. 1 (1967), the United States Supreme Court vacated the
delinquency adjudication of fifteen-year-old, Gerald Gault. The Court held that accused youth
facing the prospect of incarceration have the right to counsel. Gault recognized that a system in
which children’s interests are not protected is a system that violates due process. Attorneys are
needed in the juvenile justice system to assist clients to “cope with problems of law, to make
skilled inquiry in the facts, to insist upon regularity of the proceedings, and to ascertain whether
(the client] . . . has a defense and to prepare and submit.” 387 U.S. at 36.

Following Gault, the Pennsylvania General Assembly incorporated these
constitutional requirements of due process and the right to counsel for juveniles accused of

crimes in its Juvenile Act, which explicitly states that children in Pennsylvania are entitled to
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legal representation “at all stages” of delinquency proceedings. 42 Pa. Cons. Stat. § 6337. Ata
minimum, this means children must have an attorney representing their interests from the
detention hearing through the time their delinquency petition is discharged. Moreover, the
Pennsylvania Supreme Court recently issued two rules that expressly govern the process by
which a juvenile may waive counsel, Pennsylvania Rule of Juvenile Court Procedure 152, and
admit to criminal conduct, Pennsytvania Rule of Juvenile Court Procedure 407. Both rules
require juvenile courts to ask questions on the record to insure that a juvenile’s waiver of counsel
and admission to wrongdoing is knowingly, intelligently and voluntarily made. 1d.
Pennsylvania courts adopted the axioms of In re Gault. Six years ago, in a case
remarkably similar to the instant matter, a unanimous panel of the Pennsylvania Superior Court,
citing In re Gault and Section 6337 of the Juvenile Act, vacated the delinquency adjudication of
a juvenile, A.M., because the lower court failed to inform A.M. of his right to counsel. A.M,,
like M.Y., admitted to criminal conduct without the benefit of counsel. Even though A.M.’s

admission was given in the presence of his parents, the Superior Court reversed. The Court held

[a]n admission, the juvenile equivalent of a guilty
plea, is a critical stage at which a respondent must
be afforded the right to counsel. . .When a
respondent appears without counsel at any stage of
a delinquency proceeding, the court has both a
constitutional and a statutory duty to inform the
child of his right to counsel, and his right to have
court appointed counsel if he cannot afford
representation.

In re AM., 766 A.2d 1263, 1264 (Pa. Super. 2001) (citations omitted).

Forty years afier the Supreme Court’s landmark decision in Gault, and six years

after the Superior Court reversed A.M.”s delinquency adjudication in this Court, M.Y. was
adjudicated delinquent at a hearing in which she was pot afforded the most minimal
constitutional protections. Because M.Y.’s adjudicatory and disposition proceedings were
constitutionally infirm and violated constitutional law, Pennsylvania statute, and Pennsylvania

Rules of Juvenile Court Procedure, the orders of adjudication and disposition must be vacated.

DMEAST #10032968 vi



1. M.Y. Has Both a Constitutional and Statutory Right to Counsel At All
Stages of Delinquency Proceedings '

In failing to afford M.Y. the right to counsel at her adjudicatory and disposition
hearings, the Court violated M.Y.’s constitutional and statutory rights to counset, as guaranteed
by the Due Process Clause of the Fourteenth Amendment to the United States Constitution and
the Pennsylvania Juvenile Act. U.S. Const. amd. 14: 42 Pa. Cons. Stat. § 6337. Deprivation of
the right to counsel can never be harmless error. McKaskle v. Wiggins, 465 U.S. 168, 177 n.8
(1984); Commonwealth v. Payson, 723 A.2d 695, 699-700, 704 (Pa. Super. 1999).

Itis well-settled that M.Y. had the right to counsel at both her adjudicatory and
disposition hearings. Forty years ago, the Supreme Court held that the Due Process Clause of the
Fourteenth Amendment of the United States Constitution guarantees children who are the subject

of delinquency proceedings the right to counsel. Gault, 387 U.S. at 36. The Supreme Court

wrote:

A proceeding where the issue is whether the child
will be found to be “delinquent” and subjected to
the loss of his liberty for years is comparable in
seriousness to a felony prosecution. The juvenile
needs the assistance of counsel to cope with
problems of law, to make skilled inquiry into the
facts, to insist upon regularity of the proceedings,
and to ascertain whether he has a defense and to
prepare and submit it. The child “requires the
guiding hand of counsel at every step in the
proceedings against him.”

Id. (footnotes omitted). See also Gideon v. Wainwright, 372 U.S. 335 (1963); In the Interest of
A.M., 766 A.2d 1263, 1264 (Pa. Super. 2001) (holding that juveniles have a constitutional right

to counsel in delinquency proceedings); In the Interest of A.P., 617 A.2d 764, 767 (Pa. Super.
1992), aff'd, 536 Pa. 450, 639 A.2d 1181 (1994) (same); [n the Matter of Brandon Smith, 573
A.2d 1077, 1080 (Pa. Super. 1990) (same); In the Matter of Rochelle Bonner, 447 A.2d 1043,

1045 (Pa. Super. 1982) (same).
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In Pennsylvania, a juvenile’s constitutional right to counsel has been codified in

the Juvenile Act, 42 Pa. Cons. Stat. § 6337, which states in relevant part:

[A] party is entitled to representation by legal
counsel at all stages of any proceedings under [the
Juvenile Act] and if he is without financial
resources or otherwise unable to employ counsel, to
have the court provide counsel for him. If a party
appears without counsel the court shall ascertain
whether he knows of his right thereto and to be
provided with counsel by the court if applicable.

1d. (emphasis added).
Thus, when a juvenile appears without counsel at any stage of a delinquency
proceeding, the court has both a constitutional and statutory duty to inform the child of her right

to counsel and her right to have court-appointed counsel if she cannot afford a lawyer.

2. A Juvenile May Not Waive Her Right to Counsel Unless the Court
Conducts a Colloguy on the Record that Makes Her Fully Aware of The

Consequences of That Waiver

Waiver of a right guaranteed by the United States Constitution, including the right
to counsel, is only valid if made with knowledge and intelligence. Payson, 723 A.2d at 700
(citation omitted). As the Supreme Court recognized more than 50 years ago, when a defendant

appears without counsel:

[the Constitutional right to counsel] imposes the
serious and weighty responsibility upon the trial
judge of determining whether there is an intelligent
and competent waiver by the accused. To discharge
this duty properly in light of the strong presumption
against waiver of the constitutional right to counsel,
a judge must investigate as long and as thoroughly
as the circumstances of the case before him
demand.... To be valid such waiver must be made
with_an apprehension of the nature of the charges,
the statutory offenses included within them. the
range of allowable punishments thereunder,
possible defenses to the charges and circumstances
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in_mitigation thereof, and all other facts essential to
a broad understanding of the whole matter. A judge
can make certain that an accused’s professed waiver
of counsel is understandingly and wisely made only

from a penetrating and comprehensive examination
of all the circumstances. . .

Von Moltke v. Gillies, 332 U.S. 708, 723-24 (1948) (holding that defendant’s constitutional right

to counsel in a criminal prosecution in federal court was violated where trial court failed to
obtain a knowing and intelligent waiver from defendant, who appeared without counsel)
(citations and internal quotations omitted) (emphasis added).

Pennsylvania courts have consistently held that in order to make a knowing and
intelligent waiver, the respondent must be made aware of both the nature of the right and the
risks and consequences of forfeiting it. Seg, e.g., Commonwealth v. Starr, 541 Pa. 564, 581, 664
A.2d 1326, 1335 (1995) (noting that when defendant wishes to proceed pro se, the trial court
must conduct a “probing colloquy” into defendant’s waiver of counsel, including an inquiry as to
whether the defendant understands his right to counsel and is aware of the consequences of
waiving that right) (citations omitted); Commonwealth v. Monica, 528 Pa. 266, 273-74, 597
A.2d 600, 603 (1991) (holding that trial court committed reversible error when it allowed
defendant to represent himself at trial where court failed to conduct an on-the-record inquiry to
determine whether defendant appreciated that he had the right to counsel and the risks of
proceeding without counsel ) (citations omitted); Commonwealth v. Ritchey, 431 Pa. 269, 272,
245 A.2d 446, 449 (1968) (vacating conviction where petitioner at time of entry of guilty plea
was not informed of his right to court-appointed counsel if he was indigent and thus waiver of
counsel could not have been knowing and inteiligent).

Concern about a juvenile’s comprehension of the consequences of waiving the
right to counsel led the Supreme Court of Pennsylvania to require an extensive colloquy.
Pennsylvania Rule of Juvenile Court Procedure 152 instructs courts not to permit waiver unless

“1) the waiver is knowingly, intelligently, and voluntarily made; and 2) the court conducts a
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colloguy with the juvenile on the record.” The Comment to Rule 152 recommends that courts, at

a minimum, elicit:

1. Whether the juvenile understands the right to be represented by
counsel;

2. Whether the juvenile understands the nature of the allegations
and the elements of each of those allegations;

3. Whether the juvenile is aware of the dispositions, community
service, or fines that may be imposed by the court;

4. Whether the juvenile understands that if he or she waives the
right to counsel, he or she will still be bound by all the normal
rules of procedure and that counsel would be familiar with
these rules;

5. Whether the juvenile understands that there are possible
defenses to these allegations that counsel might be aware of,
and if these defenses are not raised at the adjudicatory hearing,
they may be lost permanently;

6. Whether the juvenile understands that, in addition to defenses,
the juvenile has many rights that, if not timely asserted, may be
lost permanently; and if errors occur and are not timely
objected to, or otherwise timely raised by the juvenile, these
errors may be lost permanently;

7. Whether the juvenile knows the whereabouts of absent
guardians and if they understand they should be present; and

8. Whether the juvenile has had the opportunity to consult with
his or her guardian about this decision.

Comment, Pa. R. Juv. Ct. P. 152. The recommended colloquy assures a child’s full awareness of
the consequences of waiver.

Moreover, the presumption is always against the waiver of a constitutional right.
Monica, 528 Pa. at 273, 597 A.2d at 603; Payson, 723 A.2d at 700 (citation omitted). Waiver
cannot be presumed where the record is silent. The record must clearly demonstrate an
informed relinquishment of a known rig,ht‘— the accused was offered counsel but intelligently and

understandingly rejected the counsel. Monica 528 Pa. at 273, 597 A.2d at 603; Commonwealth

DMEAST #10032968 vi



v, Hill, 492 Pa. 100, 109, 422 A.2d 491, 496 (1980); Payson, 723 A.2d at 700. And where, as in
the instant case, the record is silent as to M.Y.’s waiver, the Commonwealth has the burden of

proving that the defendant voluntarily and knowingly waived a constitutional right. Monica, 528

Pa. at 273, 597 A.2d at 603; Sheehan, 446 Pa. at 44, 285 A.2d at 470 (citation omitted); Ritchey,
431 Pa. at 275-76, 245 A.2d at 450-51 (1968) (citations omitted). The Court did not conduct any
colloquy with M.Y. prior to allowing her to waive her right to counsel. The record shows that
rather than giving M.Y. the right to make an informed waiver of counsel, her father waived on

her behalf and she was permitted to sign a waiver form that she did not understand.

3. A Parent or Guardian Cannot Waive a Juvenile's Right to Counsel

The waiver of counsel made by M.Y.’s mother is plainly improper. The
Pennsylvania Rules of Juvenile Court Procedure specifically instruct that even in the presence of
a parent or guardian, the child must still make the waiver of her right to counsel on her own. Pa.
R. Juv. Ct. P. 152. “A guardian may never waive the juvenile’s right to counsel.” Comment, Pa.
R. Juv. Ct. P. 152, Although M.Y.’s mother signed a written statement waiving H.T’s right to
counsel, this practice is explicitly prohibited by the Rules of Juvenile Court Procedure. The
Supreme Court suspended Section 6337’s provision allowing a parent or guardian to waive
counsel for his/her child, stating “waiver of counsel belongs to the juvenile and the guardian may
not waive the right for the juvenile.” Comment, Pa. R. Juv. Ct. P. 152. M.Y.’s father had no
legal knowledge to waive M.Y.’s right to counsel. Furthermore, a parent cannot substitute for an

attorney in providing the child with guidance on the legal matters with which she is confronted.

4, A Juvenile Cannot Admit to the Facts of a Delinguency Adjudication
Unless the Court Conducts a Colloguy to Determine the Admission Is

Made Voluntarily and Knowingly

In addition to violating M.Y.’s right to counsel when accepting her
admission in the absence of counsel, the court violated another well-settled principle of

constitutional law ~ admissions from juveniles must be voluntary, knowing, and intelligent.
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Henderson v. Morgan, 426 U.S. 637, 644-45 (1976); Boykin v. Alabama, 395 U.5S. 238, 242-43

(1969). See also Gault, 387 U.S. at 55 (“if counsel was not present for some permissible reason

when an admission was obtained, the greatest care must be taken to assure that the admission

was voluntary, in the sense not only that it was not coerced or suggested, but also that it was not
the product of ignorance of rights or of adolescent fantasy, fright or despair.”) (emphasis added).
The constitutional standard for determining whether an admission is voluntarily and intelligently
made is the same as that which govems the waiver of any constitutional right — the respondent’s
admission must be an “intentional relinquishment or abandonment of a known right or
privilegé.” Commonwealth v. Hines, 496 Pa. 555, 559-60, 437 A.2d 1180, 1182 (1981) (citing
Boykin, 395 U.S. at 243 n.5 (internal citation omitted)).
For an admission to be voluntary, knowing, and intelligent under the

United States Constitution, a child must be informed, at a minimum, of the following: (1) that
she has a right to counsel and to have the court appoint counsel if she can’t afford to hire an
attorney; (2) that she has the right to remain silent; (3) that she has the right to an evidentiary
hearing where she would have, inter alia, (a) the right to counsel, (b) the right to present
evidence, () the right to cross-examine government witnesses, (d) the right to challenge the
government’s evidence, and (e) the right to appeal from a final judgment of the court; (4) that she
is presumed innocent until proven guilty by the government; (5) that she would be waiving these
constitutional rights if he entered an admission; and (6) the possible dispositions that the court
could impose if he enters an admission. Boykin, 395 U.S. at 243; Hill v, Beyer, 62 F .3d 474,
480-81 (3d Cir. 1995) (citing Boykin, supra).

Pennsylvania law is in accord with this standard. See, e.g., Commonwealth v.
Hallock, 722 A.2d 180, 182 (Pa. Super. 1998). See also 42 Pa. Cons. Stat. § 6338 (stating that
party to juvenile proceeding has, intet alia, the right to introduce evidence and cross examine
witnesses, and the right against self-incrimination). Furthermore, the Rules of Juvenile Court
Procedure direct juvenile courts to elicit specific information to determine if the child’s
admission is voluntarily and knowingly made:
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1. Does the juvenile understand the nature of the allegations to
which he or she is admitting?

7. 1Is there a factual basis for the admission?

3. Does the juvenile understand that he or she has the right to
hearing before the judge?

4. Does the juvenile understand that he or she is presumed innocent
until found delinquent?

5. Is the juvenile aware of the dispositions that could be imposed?

6. Ts the juvenile aware that the judge is not bound by the terms of
any agreement tendered unless the judge accepts such
agreement?

7. Has the juvenile spoken with his or her attomey or waived the
right to counsel in accordance with Rule 1527

8. Does the juvenile have any questions about admitting to the facts
or delinquency based on the allegations?

9, Has the juvenile had the opportunity to speak with a guardian
about his or her decision?

Pa. R. Juv. Ct. P. 407(A)1). The Comment to this Rule permits juvenile courts to use a written
admission form, provided the questions are asked “on the record” to authenticate the juvenile’s
completion and understanding of the form and the juvenile’s agreement with the statements
made. Comment, Pa. R. Juv. Ct. P. 407. In the instant matter, there is no evidence M.Y.
received such a colloquy prior to her admission. She received no paperwork reviewing the
consequences of her admission. Even in what little colloquy did take place, the court did not
advise M.Y. of her constitutional rights and that she would be giving up these rights if she
entered an admission. The court failed to apprise her of the possible dispositions that the court
could impose if she pled guilty. Nothing in the record indicated that M.Y. was elsewhere
informed of these rights, or that she understood these rights. Moreover, because M.Y. was
denied the right to counsel, she certainly did not have counsel to explain her rights and the
possible consequences she faced by admitting her involvement.
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B. M.Y. Will Suffer Irreparable Injury

Unless this Court grants M.Y.’s Application for Supersedeas, she will sutfer
jrreparable injury by remaining in residential placement for an indeterminate amount of time,
away from her family and community. 1t is well-settled that juveniles retain a substantial liberty

interest in not being confined unnecessarily. See, e.2.. In the Interest of Davis, 377 Pa. Super 46,

57 546 A.2d 1149, 1153 (1988) (stating that a juvenile has the same substantial interest in
retaining his liberty as an adult).

Although an appeal has already been filed, an order of supersedeas is required
because of the delay associated with appellate review. While waiting for an order of appellate
review, M.Y . will have already suffered irreparable injury: removal from her parents’ home and
placement in a juvenile residential treatment facility pursuant to an unlawful adjudication of
delinquency. M.Y. has no other adequate remedy at law if she is deprived of her liberty and

other constitutionally protected rights

C. The Commonwealth Wiﬂ Not Be Substantially Harmed by the Issuance of
M.Y.'s Application for Supersedeas, and the Granting of Such Relief is in the
Public’s Interest
The Commonwealth will not be irreparably harmed if the delinquency
adjudication is vacated. The Commonwealth supports juvenile court proceedings that meet
constitutional and statutory requirements. Proceedings should be reviewed to assure that
fundamental constitutional rights are not disregarded as they were in the case of M.Y.’s
adjudication and disposition. As the United States Supreme Court recognized in Goss v. Lopez,
unwarranted violations of constitutional rights promote no interests of the State. 419 U.8. 565,
579 (1975).
Finally, it is in the public’s interest that juveniles are tried in a fair and appropriate
manner, with the full panoply'of constitutional and statutory rights, including the assistance of

counsel and admissions of juveniles made voluntarily, knowingly and intelligently. In this case,
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M.Y. was adjudicated without these constitutional and statutory rights, and therefore it would not
serve the interest of the public to adjudicate her delinquent unlawfully and commit her to a

residential treatment facility based upon that unlawful adjudication.

III. CONCLUSION

WHEREFORE, M.Y. prays that this Court enter a supersedeas for the April 29,
2008 Orders and immediately reteases M.Y. from the custody of Youth Services Agency.

l(enya £. Mann, Pa. ID No. 61156

Amy Shetthammer, Pa. [D No. 91804
BALLARD SPAHR ANDREWS & INGERSOLL, LLP
1735 Market Street, 51 Floor

Philadelphia, PA 19103-7599

(215) 665-8500

Attorneys for M.Y.

Dated: May 5, 2008
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VERIFICATION

Amy Shellhammer, Esq., being duly sworn according to law, verifies that the
information contained in the foregoing Application for Supersedeas and Memorandum of Law is
true and cotrect to the best of her knowledge, information and belief. This verification is made

subject to the penaities of 18 Pa. Cons. Stat. § 4904 relating to unsworn falsification to

authorities.

/f n (71 /! 1
Ty A1 hed A/ CW
Kdnya S. Mapn, P4. ID No. 61156
Amy Shellhammer, Pa. ID No. 91804
BALLARD SPAHR ANDREWS & INGERSOLL, LLP
1735 Market Street, 51% Floor
Philadelphia, PA 19103-7599
(215) 665-8500

Attorneys for M.Y.
Dated: May 5, 2008
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CERTIFICATE OF SERVICE

I hereby certify that on this date | caused the foregoing Application for
Supersedeas and supporting Memorandum of Law to be served upon the persons indicated below
by Federal Express and by first class mail, which service satisfies the requirements of Rules 121

and 122 of the Pennsylvania Rules of Appellate Procedure:

District Attorney of Luzeme County
200 North River Street
Wilkes-Barre, PA 18711

The Honorable Mark A. Ciavarella

Court of Common Pleas of Luzeme County
200 North River Street

Wilkes-Barre, PA 18711

Court Reporter’s Office

Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Clerk of Courts

Court of Common Pleas, Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Luzeme County Juvenile Probation
Luzeme County Courthouse

Penn Place

20 North Pennsylvania Avenue
Wilkes-Barre, PA 18711

At

'{%my Shellf %mm"‘e}r
Dated: May 5, 2008 &
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY
11"" JUDICJAL DISTRICT
JUVENILE SECTION

IN THE INTEREST OF: :

Juvenile No. 086-2008
M.Y., A Juvenile :

PROPOSED ORDER

AND NOW, this ____ day of May 2008, upon consideration of M.Y s Petition
for Writ of Habeas Corpus, it is hereby ORDERED that M.Y.’s Petition is GRANTED, a
Writ of Habeas Corpus is [SSUED, and this Court’s April 29, 2008 Orders of
adjudication and disposition are VACATED. M.Y. is to be released from the custody of

Youth Services Agency and returned to her parents, } and M Y

BY THE COURT:

The Hon. Mark A. Ciavarelia, Jr.



Copies to:

Kenya Mann

Amy Shellhammer

Ballard Spahr Andrews & Ingersoll, LLP
1735 Market Street, 51* Floor
Philadelphia, PA 19103-7599

District Attomey of Luzeme County
200 North River Street
Wilkes-Barre, PA 18711

Court Reporter’s Office

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Luzeme County Juvenile Probation
280 River Street
Wilkes-Barre, PA 18702

Clerk of Courts

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711



BALLARD SPAHR ANDREWS & INGERSOLL, LLP Attomeys for MY
By:  KenyaS. Mann, Pa. 1D No. 61 156
Amy Shellhammer, Pa. ID No. 91804
1735 Market Street, 51st Floor
Philadelphia, Pennsylvania 19103-7599
(215) 665-8500

IN THE INTEREST OF: . COURT OF COMMON PLEAS
. LUZERNE COUNTY
M.Y.. a juvenile . §1™ JUDICIAL DISTRICT
DOB 6/3/91 . JUVENILE SECTION

JUVENILE NO. 086-2008

PETITION FOR WRIT OF HABEAS CORPUS

M.Y.,! through her counsel, submits this Petition for Writ of Habeas Corpus
challenging the legality of her detention in a juvenile residential treatment facility following this
Court’s April 29, 2008 Order adjudicating her delinquent; removing her from the custody ofher
parents,J . ..and M Y +  and committing her to placement in a facility
operated by Youth Services Agency (formerly “Camp Adams™). M.Y. files this Petition to
request immediate review of her detention and vacate the underlying adjudication of
delinquency. In support of this petition M.Y. states as follows:

1. This Court has authority to entertain this Petition for Writ of Habeas

Corpu%_?ursuant to Pennsylvania Rule of Juvenile Court Procedure 125.
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1 Typreally the full names of children involved in delinquent matters are kept confidential.
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I. FACTUAL BACKGROUND

2. On January 30, 2008, Pennsylvania State Trooper Kevin Azaravich
cntered an Allegation-Complaint charging M.Y. with possession of a small amount of marijuana
and possession of paraphernalia, in violation of 35 Pa. Cons. Stat. § 780-1 13(31) and (32)
(ungraded misdemeanors).

3. The Allegation-Complaint alleges that at 9:00 a.m. on January 30, 2008,
Karen Bonomo, a teacher at Hazleton Area High School, informed the school’s Vice Principal,
Clarence John, that M.Y.’s behavior was sluggish and her pupils were dilated. As a result,
school officials questioned M.Y., who allegedly admitted to smoking marijuana that moming.
Marijuana and drug paraphernalia were alleged!y found during searches of M.Y.’s possessions
and her car.

4. On April 29, 2008 M.Y. appeared before the Honorable Mark A.
Ciavarella, Jr. of the Court of Common Pleas of Luzeme County, Juvenile Division (Court) for a
delir¢uency adjudication hearing without counsel.

s, On April 29, 2008, prior to the adjudication hearing, J-» T ,
father of MY, signed a written statement waiving his daughter’s right to counsel.

6. M.Y. also signed the statement, which was never read or explained to her.

7. During the adjudication hearing the Court did not ascertain whether M.Y.
knew she had the right to counsel, nor did the Court perform a colloquy or obtain an affirmative
waiver of counsel from M.Y.

8. During the adjudication hearing, the Court did not inquire as to whether
M.Y.’s admission to the underlying criminal charges was voluntarily and knowingly made.

9. M.Y. did not have the advice of counsel during the entry of her admission.

10. At the conclusion of the hearing, the Court found that M.Y. admitted to

the charges of possessing marijuana and drug paraphernalia and adjudicated her delinquent.

DMEAST #10033152 vt



if. Immediately following the adjudicatory hearing, the Court ordered that
M.Y. be placed outside her parents’ home. Specifically, the Court committed M.Y . to Youth
Services Agency-—a residential treatment facility for juveniles—for an indeterminate period of
time.

12.  M.Y. did not have the advice of counsel during the disposition hearing,

13.  On May 6, 2008 M.Y. filed a Notice of Appeal, which has been docketed

in this Court.

N, M.Y. IS LIKELY TO PREVAIL ON THE MERITS OF HER APPEAL

14, M.Y.’s confinement is the collateral result of an improper adjudication of

delinquency.
| 15. = The adjudicatory and disposition orders must be vacated because the Court

violated M.Y.’s constitutional and statutory rights to counsel at all stages of her delinquency
proceedings.

16.  M.Y. has a constitutional right to counsel guaranteed by the Due Process
Clause of the Fourteenth Amendment to the United States Constitution. [n re Gault, 387 U.S. 1
(1967).

17. In Pennsylvania, a juvenile’s constitutional right to counsel has been

codified in the Juvenile Act, 42 Pa. Cons. Stat. § 6337, which states in relevant part:

[A] party is entitled to representation by legal counsel at all stages of any
proceedings under [the Juvenile Act] and if he is without financial
resources or otherwise unable to employ counsel, to have the court provide
counsel for him. If a party appears without counsel the court shall
ascertain whether he knows of his right thereto and to be provided with

counsel by the court if applicable.

18. The adjudicatory and disposition orders must be vacated because the Court
violated Pennsylvania Rules of Juvenile Court Procedure issued by the Pennsylvania Supreme

Court to protect M.Y.’s right to counsel at any and all delinquency proceedings.
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19. Pennsylvania Rule of Juvenile Court Procedure 152 states, “[a] juvenile
may not waive the right to counsel uniess: (1) the waiver is knowingly, intelligently and
voluntarily made; and (2) the court conducts a colloquy with the juvenile on the record.”

20.  The Comment to Rule 152 also specifically provides that “{a} guardian
may not waive a juvenile’s right to counsel,” expressly suspending 42 Pa. Cons. Stat. § 6337,
which previously allowed parental waiver of counsel.

21, Furthermore, M.Y.’s admission is invalid because it was entered in
disregard of her constitutional and statutory rights.

22, The U.S. Constitution requires that an admission be voluntary, knowing
and intelligent.

23.  Pennsylvania Rule of Juvenile Court Procedure 407, and the comment
thereto, states, “Before the court can accept an admission, the court shall determine that the
admission is made voluntarily and knowingly” and ask questions on the record to authenticate
the juvenile’s understanding.

24.  Furthermore, M.Y.’s detention is inconsistent with the purposes of the
Pennsyivania Juvenile Act. The detention of a juvenile is governed under the Juvenile Act, 42

Pa. Cons. Stat. § 6352, stating that a court shall impose the munimum amount of confinement that

is consistent with the protection of the public and the rehabilitation of the child. M.Y.’s
confinement, a result of an improper adjudication of delinquency, does not protect the public and

will not further M.Y.’s rehabilitation.

[II. UNLESS THIS COURT GRANTS THIS PETITION FOR WRIT OF HABEAS
CORPUS, M.Y. WILL SUFFER IRREPARABLE INJURY
25 Unless relief is awarded, M.Y. will be irreparably harmed in that she will
remain in residential placement for several months away from her family and community as set
forth above. M.Y. has no adequate remedy at law if she is deprived of her liberty and other

constitutionally protected rights.
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IV. THE ISSUANCE OF A WRIT OF HABEAS CORPUS WILL NOT
SUBSTANTIALLY HARM THE COMMONWEALTH
26.  The Commonwealth will not be irreparably harmed if M.Y. is released
from detention and the underlying delinquency adjudication is vacated. The Commonwealth and
Petitioner both support juvenile court proceedings that meet constitutional and statutory

requirements.

V. THE ISSUANCE OF A WRIT OF HABEAS CORPUS WILL NOT ADVERSELY
AFFECT THE PUBLIC INTEREST

27.  ltis in the public’s interest to assure that the confinement of juveniles is
limited to instances where there is a concern for public safety, or when confinement is necessary
to promote the rehabilitation of the child. M.Y. presents no threat to public safety, and her
adjudication was improperly imposed; therefore, she requires no rehabilitation through the
juvenile justice system.

28.  Itisin the public’s interest that juveniles are only detained when provided
with the full panoply of constitutional and statutory rights -- including the assistance of counsel

to assure that admissions, if made, are voluntary, knowing and intelligent.
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VI. CONCLUSION

WHEREFORE, M.Y. prays that this Court enter a writ of habeas corpus to
immediately release M.Y. from confinement and vacate the underlying adjudication and

disposition Orders entered by this Court on April 29, 20

l(enya S<Mann, Pa’ 1D No. 61156 -
Amy Shelthammer, Pa. [D No. 91804
BALLARD SPAHR ANDREWS & INGERSOLL, LLP
1735 Market Street, S1** Floor

Philadelphia, PA 19103-7599

(215) 665-8500

Attorneys for MY

Dated: May 5, 2008
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CERTIFICATE OF SERVICE

[ hereby certify that on this date | caused the foregoing Petition for Writ of
Habeas Corpus to be served upon the persons indicated below by Federal Express and by first
class mail, which service satisfies the requirements of Rules 121 and 122 of the Pennsylvania

Rules of Appellate Procedure:

District Attomney of Luzerne County
200 North River Street
Wilkes-Barre, PA 18711

The Honorable Mark A. Ciavarella

Court of Common Pleas of Luzemne County
200 North River Street

Wilkes-Barre, PA 18711

Court Reporter’s Office

Court of Common Pleas of Luzeme County
200 North River Street

Wilkes-Barre, PA 18711

Clerk of Courts

Court of Common Pleas, Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Luzerne County Juvenile Probation
Luzerne County Courthouse

Penn Place

20 North Pennsylvania Avenue
Wilkes-Barre, PA 18711

;’f -
Vi K et A ~—
Athy Shellfajnmer”

Dated: May 5, 2008
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. N THE COURT OF COMMON PLEAS OF LUZERNE COUA Y~ © |

JUVENILE DIVISION

COURT ORDER
Dacket No. T\o8o Dea®

RE: 4& . TV [ P — Date of Hearing: ,5’!&3\‘69\
DOB: . laly TYPE OF HEARING:

ADJUDICATION (PISPOSITION LATER DATE)
ADJUDICATION & DISPOSITION

___ DELINQUENT CHILD

___ DEPENDENT CHILD _____ DISPOSITION

—___ DELINQUENT/DEPENDENT CHILD ' ____ DETENTION/DETENTION SERVICE FLAN
____ INFORMAL ADJUSTMENT GRANTED ___ DETENTIONREVIEW HEARING

____ CONSENT DECREE GRANTED ___ PLACEMENT/DISPOSITIONAL REVIEW
___ CASEDISMISSED ____ VIOLATION OF PROBATION REYIEW

_:fL_ OTHER ﬁ@m&wﬁ.ﬁg@a&_
ORIGINAL CHARGE: CURRENT CHARGE sad/or VIOLATION: _Qmésjau_q&

. +
" v

an 9 ‘as\ o

associafed with Probation of (heir child,

Ly

Date:

Please note parents ave responsible for oll pr osis and o
The following is the Juvenile Probation Department’s recommendation for the above named juvenile:

Committed to YOUTH SERVICES AGENCY - ACT Program.
Committed to YOUTH SERVICES AGENCY - FACT Program.

Committed to

Reteased from _ Mq Q:t}c.nlm% \-QCT“ ngr'am .

Continged in foster care / placement 2f s
It is ovdered that sald fosker care is s defermination that confinuntion in hisher residence would be contrary t the welfare of tha child: and said
[oater care is necestary becanye ressonable efforts were mide prior 1o the [oster cave fo prevent or efiminate the need for removs? of this child
from hivher home. Ttis oot in the best interestof the child’s development to remafn in the home

AR Bl

It s ordered that said foster care Is 2 determination that continuation in hiher residence ‘would be conivary {v the wellare of the child; ead said
foster cara is necessnry becauss rexsonsble efforty were not made prior to the foster tara to prevent or wars aol required due to the emergency
arture of the siiuation, mfcty, and cireamstances of the family or sliminats the need for remova of this chitd from his/ker home- Tt s not ia the

best tnterest of the child's development to remain in tha home.

|

Luzerne County Juvenile Probation Department and Luzerne County Chifdren & Youth Services equally share all
foster care / placements costs and case mapagement responsibility while child remains in foster care / placement.

|

Remanded to the LUZERNE COUNTY JUVENILE DETENTION CENTER for:
forensle psychological evalustion conducted by the staff psychologict at Petention (Seg affached Lorensic Evaluation

Order) - parenisfgnardians fo asume cost
drug/aieohol cvaluxtion condacted by Conrt Advecafe Program st the Detention Center - parent/gusrdiang fo agsuse cost

further planping andfor placement/ foster care

other
Detention Plan; attend schoot & medical exam

|

m

Psrent(s)/guardian(s} to contribute fipancial support toward their child's detention/foster care/placement costs a3
determined by the Court and/or Juvenile Probation Dept. Parent(s)guardian(s) responsible for child's medicat and
dental coverage before and during commitment as well as any/all clothing needs while he/she remaing in foster

care/placement.
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Luzerne County Juvenile

TRAACS Program (Yeuth

Special terms:

Curfew; Sunday through Thorsday Friday and Saturday .

Conditleny of Probstion:
Transfer disposition to County Juvenile Court.
Participate in the Weekeader Program at for weekends.

Parent(syGuardian(s) responsible ter cost of sald Weekender Program.

Probation Office and Luzerne County Children & Youth Services will share case

anagement responsibility for the child/family while child is in the community.

Services Agency of Pennsylvania).

evaloation.

systen.

Court.

Operator's license restricte

—————

Children's Service Center:

outpatient services
Functionat Family

T

Cuoperate with JPO stafl psychologist for a forensic psychological evaluation to be condueted at the Juvenile
Probation Office (See attacked [Forensic Evaluation Order). Parent(s)/gunrdian(s) respousible for cost of said

Placed on an electronic monitor. Permission o be out for work, school, medical, counseling and church.
Parent(s)/Guardian(s) responsible for all costs/damages/repsirs of suid electronic monitering system.

XXX_ Cooperate with random blood, breath and urine testing to be conducted by the Juvenile Probation Office.

Attend AA/NA meetings. Speclal terms: .

Placed on SCRANM monitor. Payent(sy Guardian(s) responsible for all costs/damages/repairs of said monitoring

Periorm hours of community service at a site to be determined by the Juvenile Probation Office.
Special terms: TRAACS Commnunity Action Program.

Not to apply for &n operator's license withont permission of the Court OR surrender operator's license to the

d for work purposes ouly.

Cooperate with the following agencies and follow any/all recommendations

(PARENT(S)GUARDIAN(S) RESPONSIBLE FOR COST OF ANY/ALL EVALUATIONS/SERVICES):

ptychological evalnation
paychiatric evaluation

Therapy

Type 50 support services
All reports, evaluations, etc. are to be submitted by the agency fo the Juveniie Probation Office.




R
[W—A_ug._ 25,

re N\ % | : . Date: 5\l\3\‘m%\

2008~ 2:49PM— No. 2656P, p——

3

Northeast Connseling

peychological/psychiatric evaluation

outpatient services

All reports, evaluations, ete. are fo be submitted by the sgency & the Juvenile Probation Offics.

Forensle Program

Wyoaming Vailey Alcobol and Drug Services for an Evaluztion/Treatment gnd follow all recoromendations

Clear Brook Ing. for an Evaleation/Treatment and follow ajl recommendatlons

Clear Brook Inc, Aftereare and foliow afl recommendations

Catholic Social Services ____. Court Advocate Program v The Bridge Youth Services
Luzerne Co. Probation Services Underage Drinking / Highway Safety Program

Lower Luzerne County Alcohol and Drug Services (Serento Gardens)

Participate in the CYC Rise To A New Life Program

Obtain employment within _____ days

Other:__~

All agency reports are to be sent on a mouthly basis te the Juvenile Probation Office.

Pay restitution/fines; and if he/she secares employment, he/she is directed to pay 75% of his/her earnings
until the resfitution/fine oblgation has been fuifitled in accordance with Section 6352 of the Juveniles Art
Parent{s)/guardian(s) shait be respopsible for their child’s restitution to the extept that is allowable under the
Parental Liability Act. Also, directed to comply with Act 12 of 1995, a Judgement Order for said restitution
wiil be entered in the Prothonotary's Office of Luzerne County. A wage attachment may be opdered to\he]p

defray the cost of restitution.
Amount ordered § . Payment to be received within .

Pay ail Court related costs immediately.

PROB;&TION SUPERVISION FEE: Ordered to pay $35.00 per month payable at the end of cach month.
SEE PARENT COURT ORDER for appropriate participatlon/directives.

Report for fingerprinting / photograph.

DNA Sample ordered.

Evidence to be destroyed.

Money selzed is fo be placed in the arresting law eaforcement ageney's drug fund.
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Additional Probation Copditions:

Probation is an opportunity to prove that 1
parents, the community and my probation officer.
Judge and can be revoked at any time depending upon
Also, I realize that compliance with 21l rules is necessary

1 must obey all Laws
has entrusted my custody. Imus
1 must inform the Court of any change in
telephone mumber. I must obtain permis
County. ] mnst not possess any type of weapon 0K
of the Chief Probation Officer, I must refrain fr
training or gbtain @ job. Also, 1
in appropriate action to he
Probation/Parole until I have

t stay away fr
regidence, and I
siop from the
fircarm.

You are subject to Search and Seizure Procedures.

the planned arrangement for the child,

Parent(s)/Guardian(s) ar
Juvenile Probation Office within five (3)
* Birth Certificate
* Social Secuxity Card an
* Financial Information (Pay Stitbs,
Social Securlty Verificatlon,
if Self Employed, please furnish Income
# Insurance {nformation

d/or INS Documentati

Juvenile Probation Officer

nlA

Telephone No.:

(W-B: 570-825-1557)  (Hlazleton: 570-459-6500)

can modify and jmprove m
1 understand that Probatio
the seripusness of violation of
for ry successful adjustment.

- Federal, State and Local. 1 must reside wi
om all victims/witnesses.

om the use of all illegal sub
realize that failure to comply with the terms o
decided by the Court. Further, I understan
received a letter from the Cou

Absent effective preventive services tbe child will be removed from the ho

e hereby ordered to provide the following information to th
days of this order:
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y behavior with the help of my
n is a privilege granted by the
my probation/parele rules.

th those individuals to whom the Court
I must not associate with accomplices.
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY

11™ JUDICIAL DISTRICT
JUVENILE SECTION
IN THE INTEREST OF
Docket No. JV 477-2007
S.S, A Juvenile

PETITION FOR WRIT OF HABEAS CORPUS

S s ! through his counsel, Juvenile Law Center, submits this Petition for a
Writ of Habeas Corpus challenging the legality of his commitment at Glenn Mills School, a
residential program for delinquent youth located in Delaware County Pennsylvania. On
November 14, 2007, the Luzerne County Juvenile Court adjudicated S.S. delinquent; removed
him from the custody of his mother, R K - and committed him to placement. S.5.
requests immediate review of his commitment and that the adjudication and disposition orders be
vacated. In support of this Petition S.8. states as follows:
1. This Court has authority to entertain this Petition for a Writ of Habeas Corpus pursuant
to Pennsylvania Rule of Juvenile Court Procedure 125 z
FACTUAL BACKGROUND |
2. In October 2007, S.S. was the subject of a delinquency hearing in the Dauphin County
Court of Common Pleas, Juvenile Division (Dauphin County Juvenile Court). The
delinquency petition alleged that S.8. violated several provisions of the Crimes Code: 18

Pa.C.S. 3921 (Theft by Unlawful Taking or Disposition), 18 Pa.C.5. § 3928

1 Typically the full names of children involved in delinquent matters are kept confidential. Hereinafter, references
to the child will be initialized as “S.5.”

2 Rule 125 (Habeas Corpus) states: “A. The petition for writ of habeas corpus challenging the legality of the
juvenile’s detention or placement shall be filed with the clerk of courts of the judicial district in which the order
directing the juvenile’s detention or placement was entered. B. The clerk of court shall forward the petition
immediately to the presiding juvenile court judge for review ands shall identify the petition as time sensitive.”



(Unauthorized Use of an Automobile), 18 Pa.C.S. § 4906 (False Reports to Law
Enforcement); and, that S.S. required treatment, supefvision and rehabilitation pursuant
to Section 6202 of the Juvenile Act.

3. At the October 2007 delinquency hearing in Dauphin County, 5.S. was represented by
counsel and the Dauphin County Juvenile Court accepted S.S.” counseled admission to §
3928 (Unauthorized Use of an Autorhobile) and § 4906 (False Reports to Law
Enforcement).

4. The Court transferred the case to the Luzerne County Court of Common Pleas, Juvenile
Division (Luzerne County Juvenile Court) because S.S. was a resident of Luzeme
County.

5 On November 14, 2007, S.S. appeared, without counsel, before the Honorable Mérk A
Ciavarella, Jr. of the Luzerne County Juvenile Court for a combined delinquency
adjudication/disposition hearing.

6. During the hearing in Luzeme County S.5. did not have counsel. Further the Luzeme
County Juvenile Court did not ascertain whether S.S. knew he had the right to counsel,
nor did the Court obtain an affirmative waiver of counsel from S.S. on'the record.

7. At the hearing, the Luzerne County Juvenile Court adjudicated S.5. delinquent and
ordered him placed outside his mother’s home.

8. S.S. was subsequently sent by Luzerne County Tuvenile Court to Glenn Mills School-—a
residential treatment facility for juveniles—for an indeterminate period of time.

SS IS LIKELY TO PREVAIL ON THE MERITS OF THIS APPEAL
9. S.S.” confinement is the result of an improper adjudication and disposition.

10. The adjudicatory and disposition orders must be vacated because the Luzerne County



Juvenile Court violated 5.5. constitutional and statutory rights to counsel at all stages of
his delinquency proceeding.
a S.S. has a constitutional right to counsel guaranteed by the Due Process Clause of
the Fourteenth Amendment to the United States Constitution.
b. In Pennsylvania, a juvenile’s constitutional right to counsel has been codified in
the Juvenile Act, 42 Pa. C.S. ‘§ 6337, which states in relevant part:
[A] party is entitled to representation by legal counsel at all stages
of any proceedings under [the Juvenile Act] and if he is without
financial resources or otherwise unable to employ counsel, to have
the court provide counsel for him. [If a party appears without

counsel the court shall ascertain whether he knows of his right
 thereto and to be provided with counsel by the court if applicable.

11. In this instance the adjudicatory and disposition orders must be vacated because the
Luzerne County Juvenile Court violated the Pennsylvania Rules of Juvenile Court
Procedure issued by the Pennsylvania Supreme Court to protect S.S.’ right to counsel at
any and all delinquency proceedings.

12. Pennsylvania Rule of Juvenile Court Procedure 152 states, “A juvenile may not waive the
right to counsel unless: (1) the waiver is knowingly, intelligently and voluntarily made;
and (2) the court conducts a colloquy with the juvenile on the record.”

13. Furthermore, S.S.’ commitment is inconsistent with the purposes of the Pennsylvania
Juvenile Act. The commitment of a juvenile is governed under the Pennsylvania Juvenile
Actat 42 Pa. C.S. § 6352, stating that the court shall impose the minimum amount of
confinement that is consistent with the protection of the public and the rehabilitation of
the child. S.S.’ confinement, a result of an improper adjudication of delinquency, is

inconsistent with the protection of the public, and will not further his rehabilitation.



UNLESS THIS COURT GRANTS THIS PETITION FOR WRIT OF HABEAS CORPUS, S.5.
WILL SUFFER IRREPARABLE INJURY

14. Unless relief is awarded, S.S. will be irreparably harmed in that he will remain in
residential placement an indeterminate amount of time away from his family and
community as set forth above. §.8. has no adequate remedy at law if he is deprived of his
liberty and other constitutionally proftected rights.

THE ISSUANCE OF HABEAS CORPUS WILL NOT SUBSTANTIALLY HARM THE
COMMONWEALTH

15. The Commonwealth will not be irreparably harmed if S.S. is released from commitment
and the underlying delinquency adjudication is vacated. The Commonwealth supports

juvenile court proceedings that meet constitutional and statutory requirements.

THE ISSUANCE OF HABEAS CORPUS WILL NOT ADVERSELY AFFECT THE PUBLIC
INTEREST

16. It is in the public’s interest to assure that the confinement of juveniles is limited to
instances where there is a concern of public safety, or when necessary to promote the
rehabilitation of the child. Granting this Petition for Habeas Corpus does not threaten
public safety.

17. It is in the public’s interest that juveniles are only committed when tried with the full
panoply of constitutional and statutory rights — including assistance of counsel and

admissions made voluntarily, knowingly and intelligently.



CONCLUSION
18. WHEREFORE, S.S. prays that this Court grant g .S’ Petition for Writ of Habeas Corpus,

vacate the underlying adjudication and disposition orders of the Court of Common Pleas

of Luzerne County, and immediately release S.S. from confinement.

Y. Doy

Laval S. Miller-Wilson, Esq. (Attorney 1d. No. 77585)
Marsha Levick, Esq. (Attorney 1d. No. #é%%

Attorneys for Stephan Smith sz 53 S.w
JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)

Date: July 23, 2008



VERIFICATION

Laval S. Miller-Wilson, Esq., being duly sworn according to law, verifies that the
information contained in the Petition of S S for a Writ of Habeas Corpus 1s true and correct to
the best of his knowledge, information and belief. This verification is made subject to the

penalties of 18 Pa. Cons. Stat. § 4904 relating to unsworn falsification to authorities.

/\}w-%/

Taval S. Miller-Wilson, Esq. (Attormey Id. No. 77585)
JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)

Dated: July 23, 2008



CERTIFICATE OF SERVICE

I hereby certify that on July 23, 2008 I served by first class mail, this Petition for a Writ
of Habeas Corpus upon the persons indicated below, which service satisfies the requirements of

Rule 345 of the Pennsylvania Rules of Juvenile Court Procedure:

Jeffrey Tokach

District Attorney of Luzerne County
200 North River Street
Wilkes-Barre, PA. 18711

The Hon. David W. Lupas

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Clerk of Courts

The Court of Common Pleas of Luzerne County
200 North River Street

Wilkes-Barre, PA 18711

Luzerne County Juvenile Probation
Penn Place Bldg.

20 North Penn Ave.

Wilkes-Barre, PA 18702

Jon Ursiak, Esq.

Luzerne County’s Public Defender Office
20 North Penn Avenue, Suite 235
Wilkes-Barre PA 18701

Qoo O

Laval S. Miller-Wilson, Esq. (Attorney Id. No. 77585)
Attorney for Kevin Williamson

JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY
TH JUDICIAL DISTRICT
JUVENILE SECTION

IN THE INTEREST OF

477

Juvenile No. 2007- %
§.5,, A Juvenile

-y b@ um

PROPOSED ORDER

AND NOW, this 1 day of July 2008, upon consideration of 8.5.” Petition for Writ of
Habeas Corpus,

itis hcreby ORDERED that the Petition is GRANTED. The delinquency
1
adjudication and dlsposmon of Novemb

er 14, 2008 is vacated. S.8. shall be released from his
mmitment at Glenn Mills School immediately. An adjudication hearing is hereby

i scheduled
&.Hug‘t S, Wy, 2008 at 1730 A at Penn Place Bldg, 20 North Pennsylvania

Ave., Wilkes-Barre, PA

BY COURT:

David W. Lupas, 1.
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY

11™ JUDICIAL DISTRICT
JUVENILE SECTION
IN THE INTEREST OF :
Juvenile No. 2007-74
K.W., A Juvenile

PETITION FOR WRIT OF HABEAS CORPUS

K W - 4, through his counsel, Juvenile Law Center, submits this Petition for a
Writ of Habeas Corpus challenging the legality of his commitment at Camp Adams following
this Court’s April 22, 2008 Order adjudicating him delinquent; removing him from the custody
of his mother, 5 M - and committing him to placement. K.W. files this petition to
request immediate review of his commitment and vacate the underlying adjudication of
delinquency. In support of this motion K. W. states as follows:
1. This Court has authority to entertain this petition for writ of habeas corpus pursuant to
Pennsylvania Rule of Juvenile Court Procedure 1257
FACTUAL BACKGROUND
2. On April 22, 2008 K.W. appeared before the Honorable Mark A. Ciavarella, Ir. of the
Court of Common Pleas of Luzerne County, J uvenile Division (Court) for a delinquency
adjudication hearing.
3. K was charged with simple assault, a misdemeanor of the second degree.

4. During the April 22" hearing, the Court did not determine whether K.W.’s admission

1 Typically the full names of children involved in delinquent matters are kept confidential. Hereinafter, references
to the child will be initialized as “K.W.” ‘

5 Rule 125 (Habeas Corpus) states: “A. The petition for writ of habeas corpus challenging the legality of the
juvenile’s detention or placement shall be filed with the clerk of courts of the judicial district in which the order
directing the juvenile’s detention or placement was entered. B. The clerk of court shall forward the petition
immediately to the presiding juvenile court judge for review ands shall identify the petition as time sensitive.”



was voluntarily and knowingly. See Transcript of Proceedings, April 22, 2008, In the

Interest of K. W. (attached).

. K.W. was represented by Aésistant Public Defender, Cheryl Sobeski-Reedy. Based on
information and belief, Attorney Sobeski-Reedy did not explain K.W.’s rights and the
possible consequences he faced by admitting his involvement. Atiormey Sobeski-Reedy
entered an admission to the charge of simple assault and the Court adj udicated K.W.
delinquent.

. Immediately following the adjudicatory hearing, the Court ordered that K.W. be placed
outside his mother’s home. Specifically, the Court committed K. W. to Camp Adams—a
residential treatment facility for juveniles——for an indeterminate period of time.

. OnMay 22, 2008, 2008, K.W. filed a Notice of Appeal, which has been docketed in this

Court.

K.W. IS LIKELY TO PREVAIL ON THE MERITS OF THIS APPEAL

 K.W.’s confinement is the collateral result of an improper adjudication of delinguency.
. K.W.’s admission is invalid because a juvenile cannot admit to the facts of a
delinquency adjudication unless the Court conducts a colloquy to determine the

admission is made voluntarily and knowingly. Henderson v. Morgan, 426 U.S.

637, 644-45 (1976); Boykin v. Alabama, 395 U.S. 238, 242-43 (1969). See also

Gault, 387 U.S. at 55 (“the greatest care must be taken to assure that the
admission was voluntary, in the sense not only that it was not coerced or
suggested, but also that it was not the product of ignorance of rights or of

adolescent fantasy, fright or despair.”).



10. The constitutional standard for determining whether an admission is voluntarily

11.

and intelligently made is the same as that which governs the waiver of any

constitutional right — the respondent’s admission must be an “intentional

relinquishment or abandonment of a known right or privilege.” Commonwealth

v. Hines, 496 Pa. 555, 559-60, 437 A.2d 1180, 1182 (1981) (citing Boykin, 395

1.S. at 243 n.5 (internal citation omitted)).

Pennsylvania Rule of Juvenile Court Procedure 407, and the comment thereto, states,

«“Before the court can accept an admission, the court shall determine that the admission is

made voluntarily and knowingly” and ask questions on the record to authenticate the

juvenile’s understanding. Rule 407 directs juvenile courts to elicit specific information,

including:

1.

Does the juvenile understand the nature of the allegations to
which he or he is admitting?
1s there a factual basis for the admission?

. Does the juvenile understand that he ox he has the right to

hearing before the judge? :

Does the juvenile understand that he or he is presumed innocent
until found delinquent?

Is the juvenile aware of the dispositions that could be imposed?
Is the juvenile aware that the judge is not bound by the terms of
any agreement tendered unless the judge accepts such
agreement?

. Has the juvenile spoken with his or his attorney or waijved the

right to counse} in accordance with Rule 1527

. Does the juvenile have any questions about admitting to the facts

or delinquency based on the allegations?
Has the juvenile had the opportunity to speak with a guardian
about his or his decision?

Pa.R.J.C.P.407(AX1). The Comment to this Rule permits juvenile courts to use a written

admission form, provided the questions are asked “on the tecord” to authenticate the

juvenile’s completion and understanding of the form and the juvenile’s agreement with



the statements made. Comment, Pa.R.J.C.P. 407.

12. Tn the instant matter, there is no evidence K.W. received an in-court colloguy prior to his
admission. The Court did not advise K.W. of his constitutional rights and that he would
be giving up these rights if he entered an admission. The Court failed to apprize K.W. of
the possible dispositions that could be imposed if he pled guilty. Nothing in the record
indicates that K. W. was elsewhere informed of these rights, or that he understood these
rights. K.W.’s counsel did not explain his rights and the possible consequences he faced
by admitting his involvement.

13. Furtheﬁnore, K.W.’s commitment is inconsistent with the purposes of the Pennsylvania
Juvenile Act. The commitment of a juvenile is governed under the Pennsylvania J uvenile
Act at 42 Pa.C.S. § 6352, stating that the court shall impose the minimum amount of
confinement that is consistent with the protection of the public and the rehabilitation of
the child. K.W.’s confinement, a result of an improper adjudication of delinquency, is
inconsistent with the protection of the public, and will not further his rehabilitation.

UNLESS THIS COURT GRANTS THIS PETITION FOR WRIT OF HABEAS CORPUS, K.W.
WILL SUFFER IRREPARABLE INJURY

14. Unless relief is awarded, K.W. will be irreparably harmed in that he will remain in
residential placement an indeterminate amount of time away from his family and
community as set forth above. K.W. has no adequate remedy at law if he is deprived of
his liberty and other constitutionally protected rights.

THE ISSUANCE OF A WRIT OF HABEAS CORPUS WLL NOT SUBSTANTIALLY HARM THE
COMMONWEALTH

15. The Commonwealth will not be irreparably harmed if K.W: is released from cormmitment

and the underlying delinquency adjudication is vacated. The Commonwealth supports



juvenile court proceedings that meet constitutional and statutory requirements.

THE ISSUANCE OF A WRIT OF HABEAS CORPUS WILL NOT ADVERSELY AFFECT THE
PUBLIC INTEREST

16. It is in the public’s interest to assure that the confinement of juveniles is limited to
instances where there is a concern of public safety, or when necessary to promote the
rehabilitation of the child. Granting this petition fo;." habeas corpus does not threaten
public safety.

17. 1t is in the public’s interest that juveniles are only committed when tried with the full
panoply of consﬁtutional and statutory rights — inclhuding assistance 6f counsel and
admissions made voluntarily, knowingly and intelligently.

CONCLUSION

18. WHEREFORE, K. W. prays that this Court enter a writ of habeas corpus to immediately

release K.W. from confinement and vacate the underlying adjudication and disposition

orders of the Court of Common Pleas of Luzerne County dated April 22, 2008.

Y Lo

Laval S. Miller-Wilson, Esq. (Attorney Id. No. 77585)
Marsha Levick, Esq. (Attorney Id. No. 77585)

Attorneys for Kevin Williamson
JUVENILE LAW CENTER
1315 Walnut Street, Suite 400
Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)

Date: June 10, 2008



VERIFICATION

Laval 8. Miller-Wilson, Esq., being duly sworn according to law, verifies that the
information contained in the Petition of K.W. for Writ of Habeas Corpus is true and correct to
the best of his knowledge, information and belief. This verification is made subject to the

penalties of 18 Pa. Cons. Stat. § 4904 relating to unsworn falsification to authorities.

Y Lo —

Laval S. Miller-Wilson, Esq. (Attorney Id. No. 77585)
JUVENILE LAW CENTER

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

(215) 625-0551 (office)

(215) 625-2808 (facsimile)

Dated: May 3, 2007



IN THE COURT OF COMMON PLEAS
OF LUZERNE COUNTY
PENNSYLVANIA

IN RE: JUVENILE DIVISION

IN THE INTEREST OF:

K W = NO.JV076  of 2008
I S —
U RO

TRANSCRIPT OF PROCEEDINGS

BEFORE:
The Honorable Mark A. Ciavarella, P.J.
Luzerne County Courthouse at Penn Place
20 North Pennsylvania Avenue
Wilkes-Barre, Pennsylvania 18711-1001
Commencing Tuesday, April 22, 2008
APPEARANCES:

STEPHANIE POLLOCK, Esq.
Assistant District Attorney
For The Commonwealth

CHERYL SOBESKI-REEDY, Esq.
Assistant Public Defender
For The Defendant

COPY
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1 [Whereupon, ali parties were duly sworn.] 1 leave. They didn't go over and taunt him. He
2 THE COURT: K , you've been charged 2 was screaming all sorts of vulgarities at
3 with simple assauit. How do you wish to 3 them.
4 plead? 4 MS. POLLOCK: Your Honor, the victim's
5 MS. REEDY: Your Honor, I believe he's 5 mother would like to address you.
6 charged with simple assauit as a misdemeanor 6 THE COURT: Sure. State your full name
7 of the second degree. 1 believe this would be 7 for the record, please. :
8 an admission but with an explanation. I 8 MRS. H... "7 A H ., his mother
9 understand there's a long going history g (indicating). I just want to say that, I
10 between these two individuals. 10 mean, if they had been in a fist fight or
11 THE COURT: I just need to know if he's i1 something it would have been different. But
12 making an admission or not. 12 like you just said, they were leaving a
13 MS. REEDY: Yes. 13 concert, he was with a couple of friends, they
14 THE COURT: Based upon the admission I 14 were giris, and he got sucker punched from
15 will adjudicate him delinquent, 15 behind for no reason.
16 Is there anything you would like to say 16 THE COURT: And had his head smashed off a
17 before the Court imposes disposition in this 17 car,
18 matter? 18 THE MOTHER: Exactly. And, I mean, he had
19 MS. REEDY: Can you explain to the Judge 19 a severe concussion. And there has never been
20 your reason behind this? 20 an apology. Nothing since then. You know
21 THE DEFENDANT: Not really. It's a long 21 what I mean? His friends stiil taunt
22 story. Just past nonsense that's been going 22 C . in the halls to this day at
23 on. 23 school, If there would have been an apology
24 MS, REEDY: From what I understand, these 24 and that was the end, but there just never
25 two individuals have known each other for 25 was.
5
1 approximately two years and have had 1 THE COURT: How are you going to test for
2 difficuity getting along and there's been 2 drugs today?
3 prior arguments between the two of them. And 3 THE DEFENDANT; Clean.
4 from what I understand from K , you don't 4 THE COURT: Anything further?
5 attend school together. 5 MRS. HELLER: No, that's all.
6 THE DEFENDANT: Yeah, we do. 6 THE COURT: I will remand him. He's going
7 THE COURT: Anything else? 7 to go to Camp Adams. When he's done at Camp
B OFFICER NEALON: If I may, Your Honor, g8 Adams he will follow the probation plan set
9 when I interviewed him he was extremely 9 forth in my court order,
10 cooperative. 10 This is not how you conduct yourself. The
11 THE COURT: As well he should have been. 11 sad thing is you are a bright kid.
12 Anything else? 12 THE DEFENDANT: There was no head smashing
13 MS. REEDY: Your Honor, the Defendant is 13 off of a car.
14 present with his grandfather, he doesn't know 14 THE COURT: That's what the report
15 the particulars surrounding the incident. 15 indicates.
16 Wouid you be able to say a few words about 16 THE DEFENDANT: I thought I made that
17 kK z 17 clear with the two officers that I talked to.
18 THE GRANDFATHER: Well, he's good in 18 THE COURT: He's remanded.
19 school, behaves himself well in any other way. 19 Thank you.
20 THE COURT: This was a pretty nasty 20 [Whereupon, the hearing was conciuded.]
21 incident. This was nothing that, on this 21
22 evening, nothing that the victim or victims in 22
23 this case caused. They didn't go looking for 23
24 trouble. They didn't go looking for a fight. 24
25 They just went to a concert and were trying to 25
t of 1 sheets COPY Page 2 to 5 of 5




CERTIFICATION

I HEREBY CERTIFY that the proceedings and evidence are contained
fully and accurately in the notes of testimony taken by me on the proceedings of the

above matter, and that this is a true and correct transcript of the same.

DATE: May 28, 2008

sl Daniel (F. Coll

Daniel J. Caoll,
Official Court Reporter

The foregoing record of the proceedings upon the hearing of the above

cause is hereby approved and directed to be filed.

BY THE COURT:

P J
Mark A. Ciavarella, President Judge
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY
‘ JUVENILE SECTION

IN THE INTEREST OF :

Juvenile No. 2008-76
K.W., a Juvenile

ORDER

AND NOW, this f j’wt‘lay of June, 2008, upon consideration of K.W.’s Perition
d Ke aficled THRRhON
for Writ of Habeas Corpus, it is hereby ORDERED that the Petition is GRANTED. The
delinquency adjudication of April 22, 2008 is vecated. K.W. shall be released from his
v \
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IN THE COURT OF COMMON PLEAS OF LUZERNE COUNTY
JUVENILE SECTION

{N THE INTEREST OF
Juvenile No. 2008-76

K.W., a Juvenile

ae &

STIPULATION TO GRANT OF HABEAS CORPUS

K.W., a juvenile, and the Commonwealth of Pennsylvania stipulate that K.W.'s
Petition for a Writ of Habeas Corpus be granted and that the Court entex the proposed

form of Order included with K.W.’s Petition, an additional copy of which is attached.

RESPECTFULLY SUBMITTED,
For K.W,, a Juvenile: For the Commonwealth of Pennsylvania:
JUVENILE LAW CENTER JACQUELINE MUSTO CARROLL
DISTRICT ATTORNEY
LAVAL MILLER-WILSON
1315 Walnut Street, Suite 400 First Assistant District Attomney
Philadelphia PA 19107 200 North River Stureet
(215) 625-0551 Wilkes-Bamre PA 18711
Attorney for Petitioner ‘ (570) 825-1674

Atrorneys for the Commonwealth

Dated: June 17, 2008
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PLACEMENT AGREEMENT

This Agreement is made the __ day of , 2002, between the County of Luzerne (the
«County”) and the Court of Common Pleas of Luzerne County. (the ‘f_Coﬁn”) (collectively referred to where
appropriate a8 the “Client”) with 2 principal place of businésé of 280 North River Street, Wilkes-Barre,
Pennsylvania 18702 and'Pa. Child Care, LLC whose principal place of business is 1105 Berkshire Boulevard, Suite
320, Wyomissing, pennsylvenia 19610 hereinafier refesred to as the “Owner”.

Witnesseth

WHEREAS, the Owneft, throagh its designee, has constructed 2 secure juvenile detention facility in
Pittston Township, Luzerne County, Penmsylvania for the care and treatment of youth (the afacility””) and, when
required under 1aw, shall be certified and approved by the Pennsylvania Department of Public Welfare to provide
child welfare services for children and youth, and is desirous of making such services available to the County;

WHEREAS, the County has the authority and duty to provide child welfare services 10 children and youth
by reason of:

(a) Section 2168 of the Act of August 9, 1955, P.L. 323, known a8 the County Code as amended (16

P.S. Section 2169);
(b} Article VII and Article IX of the Act of July 1967, P.L. 31, known as the Public Welfare Code, as
amended; by the Act of Tuly , 1976, P.L. 846, No. 148 (62P.5. Article IV and VII);
() The Juvenile Act, 42 PA C.S. Sections 6301-6365, as amended (relating to Tuvenile Matters);
(d) Gection 405, Act of Tune 24, 1937, P.L. 2017, as amended (16 P.S. Section 2163 and 62 BS.
Section 2035, respectively), known as the County Institutions District Law;
‘ () Act of November 1976, P.L. 438, No. 124, as amended (11 PS. Section 2201-2224) known a8 the
| Child Protective Service Law;
() Americans with Disabilities Act, 42 U.S.C. Sections 12101, et. s€q-3
(e) Family and Medical Leave Act; and
(h) And any other relevent laws and regulations.
WHEREAS, the County desires to secure beds resetved for Juvenile Detention and Secure Treatment at the
Facility to comply with its duty to provide child and welfare services.
NOW, THEREFORE, in consideration of the mmutual promises contained herein, the parties, intending to be

bound hereby, it is mutually understood and agreed as follows:

1. GENERAL PROVISIONS
A. This Agreement is subject to all applicable provisions of State and Federal law and
regulations related to the provision, delivery and funding of child welfare services to

children and youth.
B. The Owner, for and in consideration of the compensation heremafier set forth, agrees to

provide child welfare services to childrent and youth referred to it by the County and/or
the Court and accepted by the Owner.



The County hereby secures the right to utilize available beds for meﬂgj)amnﬁnnmd
S&C'WW at the rates set forth in Article X, commencing January
1,2003. The Owner agrees to provide available beds reserved by the Owner for Juvenile
Detention and Secure Treatment at the Facility.

The County shall provide a list of positions and/or individuals shown on Attachiment A,
which shall have the authority to authorize all services provided for by the Owner. The
County shall immediately notify Owner, in writing, of any changes in personnel which
affect authorization.

The Client acknowledges that the Owner has the express right to delegate its duties
and/or assign its rights bereunder to a first class organization to manage the operation of
the facility and to perform the obligations of the Owner under this Agreement {a “Service
Provider”). The Owner covenants and agrees that any such Service Provider shall have
the appropriate qualifications, licenses and expertise to perform the obligations of the

Owner hereunder.

I FLACEMENT

A e it

Al

if the Owner accepts a child or youth into the facility, the County shall provide the
Owner with all medical, dental, and any other health reports, records and forms,
medical/dental consents, a valid court order, mformation regarding religious affiliation,
and any and all other pertinent information prior to or upon the date of placement,
whichever is sooner.

The County must supply, as a minimum, basic identifying information and any
information about the child or youth which could impact on the health and welfarc of the
ehild or other individuals in the facility at the time of placement.

All other required information must be submitted to the Owner within ten {10) calendar
days of the date of placemnent.

In a]l cascs, unless specifically stated in writing, the Owner shall retain responsibility of
physical custody for the child during the period of placement. In visiting situations, such
as holidays or vacations, the County shall collaborate with the Owner to facilitate for
each child a home for vacations, holidays, or other designated situations during the
child's placement.

. SERVICE PLANNING

B N e e i

A,

When reguired by law, all parties collaboratively shall develop a written plan to
determine responsibilities and define services to be provided by the Owner and/or the
County for each child or youth accepted by the Owner.



B. The Owner shall submit a family visitation plan to the County for approval. Such plan
shall as a minimum be consistent with DPW regulations concerning the frequency,
duration, and location of visitation. Further, the plan must include any requirements set
forth by the court.

V. TERMINATION

If either party fails to fulfill in a timely or proper manoer its obligations under this Agreement, or
if either party violates any of the covenants or stipulations of this Agreement, (1ogether “the violating party” ) the
party injured thereby shall thereupon have the right to terminate this Agreement by giving written notice of such
termination and specifying the effective date thereof, at least thirty (30) days before the effective date of such
termination. The violating party shall have thirty (30) days to cure said default or violation and ,if the same is
cured, this Agreement shafl remain in full force and effect. In the event of termination, all finished or unfinished
documents, data, studies, photographs and reports or other materials prepared by the Owner under this Agreement
shall, at the option of the County, become its property, and the Owner shall be entitled to reccive compensation for
work completed on such documents and other materials.

All contractual matters relating to the provision of the service by the Owner shall, upon
termination by either party, be settled within thirty (30) days of the date of termination by the rendering of a bill
marked “final bill” by the Owner to the County. "

V. TERM |
The term of this Agreement shall be twelve (12) months commencing Jamuary 1, 2003 and

expiring December 31, 2003 (the *Term”). Unless either party provides written notice of their intent not to renew
this Agreement for an additional term afler the initial term at least ninety (90) days prior to the expiration of the
initial term, this Agreement shall automatically extend for a term unless either party terminates this Agreement at
least ninety (90) days prior to the end of any term hereof.
VI SERVICES
A. Clothing
{1 The County agrees to provide, at the time of placement, a basic seasonal
wardrobe, sufficient to meet the child’s nceds. A complete written clothing and miscelianeous
inventory, taken at the time of placement, will be documented by the Owner and submitted to the
County within seven (7) calendar days. If the inventory shows an inadequate wardrobe, an
authorization for initial clothing purchases shall be given to the Owner by the County. The Owner
shall invoice the County for actual costs of this initial clothing, up to the amount authorized by the
County, within sixty (60) days of placement date in an amount not to exceed $150.00. The
Owner’s invoice shall be accompanied by a revised clothing inventory, reflecting the purchases. 1f
this invoice is not received within the sixty {60) days, the County may refuse payment beyond this
date.



2) In the case of an unplanned discharge that results in the child’s clothing not
{eaving the Owner with the child at the time of discharge, it shall be the joint responsibility of the
County and the Owner to make arrangements for returning the child’s clothing and all personal
items within ten (10) working days. During that period of time, the Owner is responsible for
epsuring the availability of the clothing and personal items to the County. If the County does not
moke arrapgements within ten (10) working days following discharge, the Owmer has po
obligation to ensure avaitability of the child’s clothing and other possessions.
B. Physical/Menta} Health Care

¢)) 1t is the responsibility of the County to provide the necessary mcans of payment
for all physical/mental health care and dental expenses in the absence of a third party payor. The
County shall apply for all public benefits on behalf of the child, including but not limited to,
Public Assistance, Medical Assistance, Social Security or Supplemental Security Income. The
County shall provide the Owner with medical assistance or Access card(s) or the information
necessary to obtain third party payments. The County will not reimburse Owner for medical,
dental, psychological and psychiatric services for eligible children, if the service is covered under
Public Assistance, Medical Assistance, Social Security, Supplemental Security, or other thixd
party coverage. When Medical Assistance vendors are not reasonably available or accessible to
the Owner, the Owner shall use ifs best efforts to secure a written estimate of cost of services to
the County for authorization of payment, The Owner chall submit a written estimate for any
uninsured physical/mental health care and dental expense to the County.
1n emergency situations, the above language requiring prior approval shall not apply, however, the

Owner shall notify the Client of the emergency event within twenty-four (24) hours, The Owner shall provide the

Client with the necessary information so that the Client may attempt to recoup any expenditures for physieal/menta)

health care costs which are not covered by Medical Assistance or third party coverage. The Owner shall use all

reasonzble alternatives available which will result in the lowest cost to the County so long as the health and welfare

of the child or youth is not compromised.
V. UNAUTHORIZED ABSENCES

e e e g e e s ot e

A, Definition: When a child or youth is voluntarily absent from the supervision of the
Owner for a period of at least twenty-four (24) hours, the child is fo be considered a
runaway,

B. Notification: It is (he responsibility of the Owner to notify all gppropriate parties,
including the Client and lega authorities, when a child is classified as a runaway. Such
notice shall immediately be given orally to the police and Client, to be followed by
written notice to the Client within seventy-two (72) hours of the time the child or youth
was classified 2 runaway. It is also the responsibility of the Owner o give appropriate
oral and written notice, as defined above, when the child is found or returned to the

Owner’s physical custody.



C Discharge: When there is an usnauthorized absence, the Owner shall continue to provide
services or hold a space for the child for five (5) days from the time of the unauthorized
absence, unless either party notifies the other that the child is to be considered
discharged. When oral notice is given, during the five (5) day period, that the child is to
be considered discharged, the Owner is no longer responsible for the child and need not
accept the child back into piacement. At the end of the fifth day of the unauthorized
absence, the child is to be considered discharged unless the County makes arangements
to continue the child in care. The County shall be respousible for payment to the Owner
consistent with this paragraph until the time of discharge.

VIO ADDITIONAL EXPENSES

The Client is responsible for all additional expenses not specifically described herein, required by
the child or youth including, but not limited to, any costs the Client has authorized in writing. Extraordinary costs
do not include costs for medical expenses. Authorized individuals are those designated by the Client, as attached to
this Agreement,

. DISCHARGE

In cases where an unplanned discharge is requested by either party, thirty (30) days notice is
required except in cases of an emergency. An emergency is defined as acute behavior which, in the opinion of the
Owner, endangers the health or safety of the child or others.

If the upplanned discharge is due to the child experiencing 2 psychiatric episode, the
endangerment of self or others, due to the commission of a crime within the jurisdiction of the Owner (which may
include physical facility/equiptment or personnel of the agency), the Owner, in consultation witk the County, is
required to take immediate appropriate action, which may include committing the child to a hospital, oBtaim'ng
intervention services or utilizing the criminal justice system. Such actions will facilitate appropriate plamming for the
child.

The Owner shall give a written notice of discharge to the County within thirty (30) calendar days
of the discharge. This notice must include:

(1) reason for discharge, including detailed description of events that precipitated it and
the Owner’s actions taken in response to events; and

(2) a discharge summary containing sufficient detail to facilitate future planning for the
child, inctuding recommendations for care and treatment.

The County has the right to remove any child from the Owner’s programs at the County’s

discretion, and shall provide written notice to the Owner explaining reasons for removal.



X PAYMENTS
The County, in consideration of the service provided by the Owner under this Agreement, shall

pay the Owner for services rendered on a per diem or unit of service basis for the first and all subsequent days of
care. The rate for Mﬂﬁgﬂ services shall be $268.00 per day, per bed reserved for the period January 1,
2003 through Deoémbet 31, 2003, The rate for Secure Treatment services shall be Three Hundred Dollars ($300.00)
per day, per bed reserved for the period January 1, 2003 through December 31, 2003.

Billing information for each child at the Facility will be rendered to the appropriate County
department, by the Owner on or before the fifth (5‘*‘) working day of the month immediately following the provision
of services. The County shall issue payment D0 later than thirty (30) calendar days from the date the invoice was
received.

X1 AUDIT/FINANCIAL REPORTS

(A) Federal Audit Requirements

The Owner shall comply in all material respects with ail federal and state audit

requirements and any other applicable law or regulation and any amendments to such

other applicable law or regulation which may be enacted or promulgated by the federal
government.
(B) Financial Reporis

(1) In conjunction with the financial and compliance audit, the Owner shall submit
information concerning its costs in such a manner as to allow the County to
maximize its receipt of Federal and State money.

2) In reporting information, the Owner shall provide costs by purchase category for
cach service the County purchases from the Owner.

(3) The Owner agrees that it will not use in violation of Federal or State Jaw money
received from the County pursuant to this Agreement to pay for the cost of
unrelated setvices provided by the Owner.

X1l. NON-DISCRIMINATION CLAUSE

In carrying out the terms of this Agreement, both parties agree not to discriminate against any
employee or client or other person on account of age, race, color, sex, religious creed, national origin, marital status,
or handicap. The Owner and the Client shall comply with the Contract Compliance Regulations of the Pennsylvania
Human Relations Commission, any pertinent Executive Order of the Governor and with all law prohibiting
discrimination in hiring or emeployment opportunities and the provision of child welfare services.



XM, INSURANCE

The Owner shall, at its sole cost and expense, procure and maintain in full force and effect

covering the performance of the services rendered under this Agreement. In addition to the insurance coverage and
limits specified herein, the Owner shall obtain any other insurance coverage as may be required by law.

A General Liability Insurance

1 Limits of Liability $1,000.00 in the aggregate and per occurrence.

2) Coverage: Premise operations, blanket contractual liability, personal injury
lisbility (employee exclusion delcted), products and completed operations,
independent contractors, employees and volunteers as additional insured, joint
liability, and broad form propesty damage (including completed operations).

B. Workers’ Compensation and Employers’ Liability Insurance

) Limits of Liability: Workers’ Compensation - Statutory Limits. Employers’
Liability: Statutory Limits.

(2) Other States’ coverage and Pennsylvania endorsement.

Fach policy and Certificate of insurance shall contain: an endorsement naming the County as
additional insured party thereunder; and a provision that at least thirty (30} calepdar days prior written notice be
given to the County in the event coverage is canceled of non-renewed or limits or coverage reduced.

If the Owner desires to self insure any or all of the coverage listed in this section, it shall provide
fo the County documentation that such self insurance has received all the approvals required by law or regulation, as
well as the most recent audited financial statement of the Owner’s insurance. Any coverage which is self insured
shall provide the same coverage, limits and bencfits as the coverage listed in this section.

If the Owner fails to obtain or mainiain the required insurance, the County shall have the rights to
weat such failure as a material breach of the contract and to exercise all appropriate rights and remedies,

C. Subcontractors

The Owner shall include all subcontractoss, including any Service Provider, as an insured

under its policies or shall furnish separate certificates and endorsements for each

subcontractor, All coverages for subcontractors shall be subject to all of the requirements
stated in this agreement.
XIV. HOLD HARMLESS PROVISION - INDEMNIFICATION
It is understood that the Owner is an independent contractor in respect to its performance under

this Agreement, and shall assume all risks and responsibilitics for losses of every description in connection with the
service which can be attributed either directly or indirectly to the Owner under this Agreement. The Owner aprecs
to indemnify, defend and hold barmless the County, its agents and employees for, or on account of any damage or
loss, including the County’s cost of litigation and atorneys fees resulting from the actions of the Owner, or a
subcontractor of the Owner, in fulfilling the terms of this Agreement.



The Owner hereto shall not be held responsible for delay or failure to perform hereunder when
such delay or failure is due to fire, flood, epidemic, strike, acts of God or the public enemy, acts of tesrorism, either
foreign or domestic, unusually severe weather, legal acts of the puhlic authorities, or delay or default which cannot
reasonably be foreseen or provided against.

XV. PENNSYLVANIA DEPARTMENT OF PUBLIC WELFARE CERTIFICATION

The Owner, in writing, shall notify the County within five working days of any loss of its

Pennsylvania Department of Pyblic Welfare certification for any of the services being provided to the County.
XVI. ASSIGNMENT
Except as set forth in paragraph LE., the Owner shall not assign any part of this Agreement

without prior written approval of the County.
XVI. MODIFICATION
This document, and all attachments which have been incorporated by reference, contains all the

terms, provisions, and conditions of this Agreement. No term or provision may be unilaterally modified or
amended. Any alteration must be reduced to writing and signed by the parties fo this Agreement. Any alteration,
variation, modification or waiver of a provision of this Agreement shall be valid only when reduced to writing, duly
signed by the parties of this Agreement, and attached to the original of the Apgreement.

XVIIL. DEBARMENT

1. The Owoer certifies that it is not currently under suspension or debarment by the
Commonwealth, any other state, or the federal government.

2. If the Owner emters into subcontracts or employs under the Agreement any
subcontractors/individuals who are currently suspended or debarred by the Commonwealth or federal government or
who become suspended or debarred by the Comnionwealth or federal government during the term or this Agreement
or any extension or renewal thereof, the County shall have the right to require the Owner to terminate such

subcontracts or employment.



IN WITNESS WHEREOF, the duly authorized officers of the parties hereby set their hands and
seals, causing this agreement to be execnted and Tegally binding.

OWNER COUNTY OF LUZERNE
Pa. L.
By: M‘ By:
Authorifed R¢presentative Chief Rivenflé Probation Officer
Luzerne Chunty Juvenile Probation Office

A A e P%f:;:

\ Chairman of Luzeme County
S
o ¢
ww
b uzerne County Commissioner

Luzemne County Commissioner
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PLACEMENT AGREEMENT

This Agreement is made the _____ day of , 2004, between the County of Luzeme (the
“County”™ and the Court of Common Pleas of Luzerne County (the “Court”) (collectively referred to where
appropriate as the “Client”) with a principal place of business of 280 North River Street, Wilkes-Barre,
Pennsylvania 18702 and Pa, Child Care, LLC whose principal place of business is 701 Sathers Drive
Grimes Industrial Park, Pennsylvania 18640 hereinafter referred to as the “Owner”,

Witnesseth
WHEREAS, the Owner,' through its designee, has constructed a sccure juvenile detemtion facilit‘y in
Pittston Tovmshii:, Luzemne Courity, Pennsylvania for the care and treatment of youth (the “Facility”) and, when
required under law, shall be certified and approved by the Pennsylvania Department of Public Welfare to provide
child welfare services for children and youth, and is desirous of making such services available to the County;
WHEREAS, the County has the authority and duty to provide child welfare services to children and youth
by reason of:
(a) Section 2168 of the Act of August 9, 1955, P.L. 323, known as the County Code as amended (16
P.S. Section 2169);

(b} Article VII and Article IX of the Act of July 1967, P.L. 31, known as the Public Welfare Code, as
amended; by the Act of July , 1976, P.L. 846, No. 148 (62 P.S. Article IV and VII);

(c) The Juvenile Act, 42 PA C.S. Sections 6301-6365, as amended (relating to Juvenile Matters);

(d). Section 405, Act of Junc‘ 24, 1937, P.L. 2017, as amended (16 P.S, Section 2163 and 62 P.5.
Section 2035, respectively), kmown as the County Institnfions District Law;

(e} Act of November 1976, P.L. 438, No. 124, as amended (11 P.S. Section 2201-2224} known as the
Child Protective Service Law; )

(D Americans with Disabilities Act, 42 U.S.C, Sections 12101, et. seq.;

(&} Family and Medical Leave Act; and

(k) And any other relevant laws and regulations. )

WHEREAS, the County desires to secure beds reserved for Juvenile Detention and Secure Treatment at the
Facility to comply with lt:t;uﬂty to proi:ride child and welfare services.

NOW, THEREFORE, in consideration of the rmutual promises contained herein, the parties, intending to be
bound hereby, it is mutually understood and agreed as follows:

I GENERAL PROVISIONS

A This Apreement is subject to all applicable provisions of State and Federal law and
regulations related to the provision, delivery and funding of child welfare services to
children and youth.

B.  The Owner, for and in consideration of the compensation hereinafter set forth, agrees to

provide child welfare services to children and youth referred to it by the County andfor
the Court and accepted by the Owner.



The County hereby secures the right to utilize available beds for Juvenile Detention and
Secure Treatment at the Facility, at the rates set forth in Axticle X, commencing January
1, 2004. The Owner agrees to provide available beds reserved by the Owner for Juvenile

" Detention and Secure Treatment at the Facility.

The County shall provide a list of positions and/or individuals shown on Attachment A,

~ which shall have the authority to authorize ali services provided for by the Owner. The

County shall immediately notify Owner, in writing, of any changes in personnel which
affect authorization.

The Client ackmowledges that the Owner has the express right to delepate its duties
and/or assign its rights hereunder to a first class organization to manage the operation of
the facility énd to perform the obligations of the Owner under this Agreement (a “Service
Provider®). The Owner covenants and agrees that any such Service Provider shall have
the appropriate qualifications, licenses and expertise to perforra the obligations of the

Owner hereunder.

1L PLACEMENT

A

If the Owner accepts a child or youth into the facility, the County shall provide the
Owner with all medical, dental, and any other health reports, records and forms,
medical/dental consents, a valid court order, information regarding religious affiliation,
and any and all other pertinent information prior to of upon the date of placement,
whichever is soon;ar.

The County must supply, ag a mininmam, basic identifying information and any
information about the child or youth which could impact on the health and welfare of the
child or other individuals in the facility at the time of placement.

All other required information must be submitted to the Owner within ten (10) calendar

. days of the date of placement.

In all cases, unless specifically stated in writing, the Owner shall retain responsibility of
physical custody for the child during the period of placement. In visiting situations, such
a3 holidays or vacations, the County shall collaborate with the Owner to facilitate for
each child a home for vacations, holidays, or other designated situations during the

child’s placement.

(110 SERVICE PLANNING

A

When required by law, all parties collaboratively shall develop a written plan to
deterrnine responsibilities and define services to be provided by the Owner and/or the

County for each child or youth accepted hy the Owner.



B. The Owner shall submit a family visitation plan to the County for approval. Such plan
shall as a minimum be consistent with DPW regulations cnncerﬁing the frequency,
duration, and location of visitation. Further, the plan must include any requirernents set
forth by the court.

Iv. TERMINATION _
If either party fails to fulfill in a timely, of proper manner its obligations under this Agreement, or

if either party violates any of the covenants or stipulations of this Agreement, (together “the violating party” ) the
party injured thereby shall thereupon have the right to terminate this Agreeraent by giving written notice of sucb
termination and specifying the effective date thereof, at least thirty (30) days before the effective date of sucb
tcrminatibn_ The violating party shall have thirty (30) days to cure said default or violation and ,if the same is
cured, this Agreement shall remain in full force and effect. In the event of termination, ali finished or unfinished
documents, data, studies, photographs and reports or other materials prepared by the Owner under this Agreement
shall, at the option of the County, become its property, and the Owner shall be entitied to receive compensation for
work completed on such documents and other materials. ‘

All contractual matters relating to the provision of the service by the Owner shall, upon
termination by either party, be settled within thirty (30) days of the date of termination by the rendering of a bill
marked “final bill” by the Owner to the County.

V. TERM
The term of this Agreement shall be six (6) months commencing January 1, 2004 and expiring

Juge 30, 2004 (the “Term™). Unless either party provides written notice of their intent not to renew this Agreement
for an additional term after the initial term at least ninety (90) days prior to the expiration of the initial term, this
Agreement shall antomatically extend for a term unless eitber party terminates this Agreement at least ninety (90)
" days prior to the end of any term hereof.
V1. SERVICES
A, Clothing '

§))] The County agrees to provide, at the time of placement, a basic seasonal
wardrobe, sufficient to meet the child’s needs. A complete written clothing and miscellaneous
inventory, taken at the time of placement, will be docurnented hy the Owner and submitted to the
County within seven (7) calendar days. If the inventorf shows an inadequate wardrobe, an
authorization for initial clothing purchases shall be given to the Owner by the County. The Owner
chall invoice the County for actual costs of this initiz] clothing, up to the amount authorized by the
County, within sixty (60) days of placement date in an amount not to exceed $150.00. The
Owner’s invoice shail be accompanied by 2 revised clothing inventory, reflecting the purchases. If
this invoice is not received within the sixty (60) days, the County may refuse payment beyond this
date.



2) In the case of an unplanned discharge that results in the child’s clothing not
leaving the Owner with the child at the time of discharge, it shall be the joint responsibility of the
County and the Owner to make arrangements for returning the child’s clothing and all personal
items within ten (10) working days. During that period of time, the Owner is responsible for
ensuring the availability of the clothing and personal iterns to the Couaty. [f the County does not
make arrangements wir.hin. ten (10) working days following discharge, the Owner has no
obligation to ensure availability of the child’s clothing and other possessions.

B. Physical/Mental Health Care

(1) 1t is the responsibility of the County to provide the necessary means of paymcut.
for all physical/mcnml health care and dental expenses in the absence of a third party payor. The
County shall apply for ail public benefits on behalf of the child, including but not limited to,
Public Assistance, Medical Assistance, Social Security or Supplemental Security Income. The
County shall provide the Owner with medical assistance or Access card(s) or the information
necessary to obtain third party payments. The County will not reimburse Owner for medical,
dental, psychological and psychiatric services for eligible children, if the service is covered under
Public Assistance, Medical Assistance, Social Security, Supplemental Security, or other third
party coverage. When Medical Assistance vendors are not reasonably available or accessible to
the Owner, the Owner shall use its best efforts to secure a written estimate of cost of services fo
the County for authorization of payment. The Owner shall submit, a cost break down of said
expenses, with each monthly invoice, for any uninsured physical/mcntali health care and dental
expense to the County. County shall reimburse Owner for said expenses on a monthly basis in

accordance with this Agreement,

In emergency situations, the above language requiring prior approval shall not apply, however, the

Owner shall notify the Client of the emergency event within twenty-four (24) hours. The Owner shall provide the

Client with the necessary information so that the Client may attempt to xecoup any expenditures for physical/mental

health care costs which are not covered by Medical Assistance or third party coverage. The Owner shall use ail

reasonable aliernatives available which will result in the lowest cost to the County so long as the health and welfare

of the child or youth is not compromised.

UNAUTHORIZED ABRSENCES
A Definition: When a child or youth is voluntarily absent from the supervision of the
Owner for a period of at least twenty-four (24) hours, the child is to be considered a

runaway.



B. Notification: It is the responsibility of the Owmer to notify ail appropriaie parties,
including the Client and legal authorities, when a child is classified as a runaway. Such
notice shall immediately be given orally to the police and Client, to be followed by
written notice to the Client within seventy-two (72) hours of the time the child or youth
was classified a nuaway. It is also the responsibility of the Owner to give appropriate
oral and written notice, as, defined above, when the child is found or retumned to the
Mer’s physical custody. .

C. Discharge: When there is an unauthorized absence, the Owner shall continue to provide
services or hold a space for the child for five (5) days from the time of the unauthorized
absence, unless either party notifies the other that the child is to be considered
discharged. When oral notice is given, during the five (5) day period, that the child is 10
be considered discharged, the Gwner is no longer responsible for the child and peed not
accept the child back into placement. At the end of the fifth day of the unauthorized
absence, the child is to be considered discharged unless the County makes arrangements
1o continue the child in care. The County shall be responsible for payment to the Owner
consistent with this paragraph until the time of discharge.

VHI. ADDITIONAL EXPENSES
The Client is responsible for alt additional expenses not specifically described herein, required by

the chiid of youth including, but not limited to, any costs the Client has authorized in writing, Extraordinary costs
do not include costs for medical expenses. Authorized individuals are those designated by the Client, a;v. attached to
this Agreement. .
IX.  DISCHARGE
In cases wbere an unplanned discharge is requested by either party, thirty (30) days notice is
required except in cases of an emergency. An emergency is defined as acute behavior which, in the opinion of the
' Owner, endangers the health or safety of the child or others.
If the unplanned discharge is due to the child experiencing a psychiatric episode, - the
“endangerment of self or others, due to the commission of a crime within the jurisdiction of the Owner (which may
include physical facility/equipment or personnel of the agency), the Owner, in copsultation with the County, is
required to take immediate appropriate action, which may include committing the child to a hospital, obtaining
intervention services or utilizing the criminal justice system. Such actions will facilifate appropriate planning for the
child. ‘
‘The Cwner shall give a written notice of discharge to the County within thirty (30) calendar days
of the discharge. This notice must include:
(1) reason for discharge, including detailed description of events that precipitated it and
the Owner’s actions taken in response to events; and
(2) a discharge summary containing sufficient detzil to facilitate future planning for the

child, including recommendations for care and treatment.



The County has the right to remove any child from the Owner’s programs at the County’s

discretion, and shall provide written notice to the Owner explaining reasons for rermoval.

X. PAYMENTS

The County, in consideration of the service provided by the Owper undex this Agreement, shall
pay the Owner for services rendered on a pci' diem or upit of service basis for the first and all subsequent days of
care. The rate for juvenile detenﬁou services shall be $280.00 per day, per bed reserved for the period January 1,
2004 through June 30, 2004. The rate for Secure Treatment services shall be Three Hundred Twelve Dollars
($312.00) per day, per bed reserved for the period January 1, 2004 through June 30, 2004.

_ Billing information for each child at the Facility will be rendered to the appropriate County
department, by the Owner on or before the fifih (5‘1’) working day of the month immediately following the provision
of services. The County shall issue payment no later than twenty (QO) calendar days from the date the invoice was
received.

XL AUDIT/FINANCIAL REPORTS
(A) Federal Audit Requirements

The Owner shall comply in all material respects with all federal and state audit

requirements and any other applicable law or regulation and any amendments to such

other applicable law or fegu]atiou which may be enacted or promulgated by the federal
government.
(B) Financial Reports

ey In wnjuﬁcﬁon with the financial and compliance audit, the Owner shali submit
information concerning its costs in such a manner as to allow the County to
maximize its receipt of Federal and State monéy.

(2) In reporting information, the Ownet shall provide costs by purchase category for
each service the County purchases from the Owner.

3 The Owner agrees that it will not use in violation of Federat or State law money
received from the County pursuant to this Agreement to pay for the cost of
imrelated services provided by the Owner.

X{I. NON-DISCRIMINATION CLAUSE
In carrying out the terms of this Apgreement, both parties agree not to discriminate against any
employee or client or other person on account of age, race, color, sex, religious creed, national origin, marital status,
or handicap. The Owner and the Client shall comply with the Contract Compliance Regulations of the Pennsylvania
Human Relations Cormmission, any pertinent Executive Order of the Governor and with all law prohibiting

discrimination in hiring or employment opportunities and the provision of child welfare services.



Xm. INSURANCE

The Owner shall, at its sole cost and ¢

ense, procure and maintain in full force and effect

covering the performance of the services rendered under thid Agreement. In addition o the insurance coverage and

limits specified herein, the Owner shall obtain any other insufance coverage as may be required by law,

General Liability Insurance
(1} Limits of Liability $1,000.00 in the aggregate and per occurrence.

(2) Coverage: Premise opefations, blanket contractual liability, personal imjury

' jon deleted), products and completed operations,
independent contractors, femployecs and volunteers as additional insured, joint
liability, and broad form groperty damage (including completed operations).

Workers’ Compensation and E ployers’ Liabitity Insurance

(1 Limits of Liability: Workers’ Compensation - Statutory Limits. Employers’
Liability: Statutory Limity.

(2) Other States’ coverage anft Pennsylvania endorsement.

Each policy and Certificate of insurance hall contain: an endorsement naming the County as

additional insured party thereunder; and a provision that at Jeast thirty (30) calendar days prior written notice be

given to the County in the event coverage is canceled of non-

newed or limits or coverage reduced.

If the Owner desires to self insure any or ali of the coverage listed in this section, it shall provide

to the County docurnentation that such self insurance has rec ved all the approvals required by law or regulation, as

well as the most recent audited financial statement of the Owner’s insurance. Any coverage which is self insured

shall provide the same coverage, limits and benefits as the coverage listed in this section.

If the Owner fails to obtain or maintain the fequired insurance, the County shall have the rights fo

ireat such failure as a material breach of the contract and to exprcise all appropriate rights and remedies.

Xiv.

HOLD HARMLESS PROVISION - IND

It is understood that the Owner is an indepgndent contractor in respect to its performance under

Subcontractors
The Owner shall include all subco

under ijts policies or shall furnish separate certificates and endorsements for each

ctors, including any Service Provider, as an insured
subcontractor. All coverages for subcontractors shall be subject to all of the requirements
stated in this agreement. ‘
MNIFICATION

this Agreement, and shall assume all risks and responsﬂ)iliﬁes* for losses of every descripiiou in connection with the

scrvice which can be attributed either directly or indirectly to[the Owner under this Agreement. The Owner agrees

‘to indemnify, defend and hold harmless the County, its agent; and employees for, or on account of any darmage or

Joss, including the County"s cost of litigation and attorneys fees resulting from the actions of the Owner, or a

subcontractor of the Owner, in fulfilling the terms of this Agre¢ment.




The Owner hereto shall not be held responsibie for defay or failure to perform hereunder when
such delay or failure is due to fire, flood, epidemnic, strike, acts of God or the public enemy, acts of terrorism, either
foreign or domestic, unusually severe weather, legal acts of the public authorities, or delay or default wbich cannot
reasonably be foreseen or provided against.

XV. PENNSYLVANIA DEPARTMENT OF PUBLIC WELFARE CERTIFICATION

The Owner, in wiiting, sh;all notify the County within five working days of any loss of its

Pennsylvania Department of Public Welfare certification for any of the services being provided io the County.

XVI. ASSIGNMENT

Except as set forth in paragraph LE., the Owner shall not assign any part of this Agreement
without prior written approval of the County.
XVIIL. MODIFICATION
This doctment, and afl attachments which have been incorporated by reference, contains all the

ferms, provisions, and conditions of this Apreement, No term or provision may be unilaterally modified or
amended. Any alteration must be reduced to writing and signed by the parties to this Agrecment. Any alteration,
variation, modification or waiver of a provision of this Agreement shall be valid only when rednced to writing, duly
signed by the parties of this Agreement, and attached to the originaj of the Agreement.

XVIII. DEBARMENT

1. The Owner certifies that it is not currently under suspension or debarment by the
Comunonwealth, any other state, or the federal government.

2. If the Owner enters into subcontracts or employs under the Aércement any
subcontractors/individuals who are currently suspended or debarred by the Commonwealth or federal government or
who become suspended or debarred by the Commonwealth or federal government during the term or this Agreement
or any extension or renewal thereof, the County shall have the right to requirc the Owner to terminate such

subconiracts or employment.

XIX. NOTICES
Any and all notices, consents, or directives intended for the Owner shall be sent by registered or
certified mail, return receipt requested, to PA. Child Care, LLC, 123 Warren Street, West Hazleton, Pennsylvania
18201, with a copy to Suite 300, 20206 Route 19, Cranberrjr Township, Pennsylvania 16066-6106 and to the Client
at 280 North River Strcet, Wilkes-Barre, Pennsylvania 18702. ‘



IN WITNESS WHEREOF, the duly authorized officers of the parties bereby set their hands and
seals, causing this agreement to be executed and legally binding.

OWNE COUNTY OF LUZERNE
Pa.
By: - -By: :
Authorized resentative Chief Juvenile Probation Officer

Luzerne County Juvenile Probation Office

mmissioners

nzerne County Commissioner

- .
Luzerné County Commissioner
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LEASE AGREEMENT

THIS AGREEMENT, effective this _| [ _ day of November, 2004 is between
Pa. Child Care, L.L.C., 2 Pennsylvania limited liability company with an address of

‘The Can-Do Corporate Centar, 10 Fox Run Road, Drums;, Pennsylvania

("Landlord") and The County of Luzeme, a Pennsylvania local governmental body
with an address of 200 North River Road, Wilkes-Barre, PA 18711 ("Tenant").

BACKGROUND

The Landlord is the owner of a fract of land containing approximately 22.3 acres
of land, more or less, and located in Pittston Township, Luzeme County, Pennsyivania,
as more fully described in Luzerne County Records, Record Book 3003, Page 261086
(the "Premises”). The Landlord has constructed a forty-eight (48) bed juvenile detention

~ center and long-term juvenile care facility on the Premises, and is in the process of

expanding the facility to include an additional twelve (12) beds.

WITNESSETH

1. PREMISES. Landiord hereby leases to Tenant and Tenant hereby leases
from Landlord, upon the terms, covenants and conditions set forth herein, the Premises
known as 701 Sathers Drive, Vogelbacher industrial Park, Pitiston Township, PA
18640, which consists of a tract of land containing approximately 22.3 acres and a
juvenile detention faciiity located thereon {the “Building™) constructed on the Premises.

2. TERM.

201 The term of this Lease shall be twenty (20) years for a total of two
hundred forty (240) months, commencing the 1st day of January, 2005, {the
“Gommencament Date”), and terminating on the 31 day of December, 2024 (the
“Expiration Date”). However, chould the Commencement Date fall on anything other
than the first day of the month, the Expiration Date shall be the iast day of the month
following the twentieth anniversary of the Commencement Date. Natwithstanding this
Commencement Date, the contractual obiigations created by this Lease shaill come into
full force and effect on its effective date. '




202 Possession of the Premises shall be delivered by Landiord to
Tenant on the Commencement Date. if for any reason, including the case of new or to-
be-improved premises construction, Landiord is unable to timely deliver possassion of
the Premises, Landlord shall not be subject to any liability therefor, nor shaif such
inability affect the validity of this Lease. in such a case, the obligation of Tenant to pay
rent and the term of this Lease shall commence upon the date of actual delivery of
possession and shall continue for the full term specified in Section 2.01 plus that part of
a month, if any, from the actual commencement date to the first day of the first full -
calendar month of the term, and the temm “Commencement Date” shall refer to the
actual commencement date instead of the intended commencement date set forth in
Section 2.01, above. The reference herein to a ‘lease year" shall mean each fiscal
period during the term of this Lease beginning on the first day of the first full month of
the term of this Lease, and each anniversary of this Lease, and ending on the last day
of the twatfth full month thereafter. An instrument formally establishing the
Commencement Date, lease year and termination date of this Lease shall be executed
at the time of Commencement Date establishment.

203 Provided the Tenant is not in default under the terms of the Lease,
the Tenant is granted a right o renew the Lease for two (2) addftional two (2)- year
renewal terms, upon the same terms and conditions of this Lease Agreement, inciuding
a three percent (3%} increase in base rent for each year of any renewal term. The
Tenant must exercise this right of renawal no later than once (1) year prior to the
expiration of the initiai term here or any subsequent renewal term. In the event the
Tenant does not exercise the renewal option hereunder, this Lease shall automatically
terminate at the end of the initial term or any subsequent renewal term.

3. SECURITY DEPOSIT.
3.01 No security deposit shall be required under this Lease.

4. USE OF PREMISES The Premises shall be occupied and used as a juvenite
detention center and juvenile treatment center and for refated purposes and for no cther
purpose without the express written consent of the Landiord.

5. MINIMUM RENT.

5.01 Subject to adjustments described in Section 5.02, Tenant shall pay
the following, in advance, in equal monthly instaliments on the first day of each calendar
month during the tem of this Lease for the Premises and the existing building
consisting of forty-eight beds: Two Milion Nine Hundred Thousand and 007100 Dollars
. ($2,900,000.00) per lease year (Two Hundred Forty-one Thousand Six Hundred Sixty-
six and 66/100 Dollars ($241,666.66) per month); provided, however, that rent for the
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first full month on which rent is due and payable shall be paid upon the signing of this
{ ease by Tenant, Notwithstanding the foregoing, until the compietion of the expansion
of the facility to include an additional twelve (42) beds, the minimum rent shail be One
Hundred Ninety-three Thousand Three Hundred Thirty-three and 33/100 Dollars
($193,333.33), subject to the adjustments as set forth-in Paragraph 5.02 of this Lease.
In the event the base rent and additional rent described in 5.04 is not recsived by

 Landiord by the 10" of the month (of ten (10) days after the rent is due if this Lease

commences on a day other than the first of the month), Tenant shall pay a late charge

in the amount of five percent (5%) of the amount due. If the commencement date shail

fail on a day other than the first day of a calendar montt, the rent shail be apportioned
pro rata on a per diem basis for the period between the commencement date and the
first day of the following calendar month; such apportioned sum shail be paid on such
commencement date. Annuaily, beginning with the commencement of the second [ease
year, Tenant shall pay as minimum annua! base rent an additional sum equal to the

greater of three percent (3%) or the increase on the consumer price index (determined

in accordance with Section 5.02 below), based upon the base remt paid in the prior
lease year.

Rent shall be paid to:

Pa. Child Care, LLC

The Can-Do Corporate Center
10 Fox Run Rd.

Drume, PA 18222

or to such other party and such other place as Landlord may designate in writing.'

502 (a) As promptly as practicable after the end of the initial lease
year of this lease and each subsequent ieass year thereafter, the Landlord shall
compute any increase in the cost of living for the preceding one (1) year period based
upon the “Revised Consumers Price Index - Cities (1967=100)" (the “Index"), published
by the Bureau of Labor Statistics of the United States Depariment of Labor.

(b) The "base index number’ shall be the Index number
indicated for Northeastern Pennsylvania, entitied “ali items,” for the month of January
2005. The “current Index number” shail be the corresponding Index number for the
month of January 2008. The “base index number® and the “current index number” shall
be adjusted each year to determine the then current increase in the cost of living.

(¢}  The current index number shail be divided by the base index
number, and the integer 1 shall be subtracted from such quotient. Any resulting positive
number shall be deemed to be the percentage of increase in the cost of living.

(d) Landlord shall give Tenant notice of any such increase within
a reasonable time after obtaining the necessary data for computing it. Landiord’s



computation shall be conclusive and binding, but shall not preciude any adjustment that
may be required by a published amendment of the index figures upon which such
computation was based unless Tenant notifies Landlord of any claimed emor therein
within sixty (60) days after such notice is given. Any dispute between the parties as to
any such computation shall be resolved by arbitration.

(@) The base rent, as detarmined above (caiculated in
accordance with paragraphs (a) through (d) and Section 5.01), shall be due and
payable to Landlord in equal monthly instaliments, commencing with the first month of
each subsequent lease year of this lease. Any retroactive payments then due shall be
payable within five (§) days after the above provided notice is given. If there is any
subseguent redetermination of such amount, the parties shall promptly make the
indicated adjustment.

(f) - ¥f publication of the Consumers Price Index is discontinued,
the parties shall accept comparable statistics on the cost of living for Northeastern
Pennsylvania, as such statistics are computed and published by a federsal agency or by
a recognized financiai pericdical selected by the parties or by arbitration. if comparable
statistics are used in place of the Consumers Price index, or if the Index figure is
pubiished at non-monthly intervals, the method of computation shall inciude alf revisions
required to carmry out the intent of this Section. If such adjustment is disputed by the
parties, the matter shall be resolved by amitration. :

5.03 The Landlord shall construct an expansion of the Building to include
an additional tweive (12) beds at no cost to the Tenant. Landlord shali pay any and all
costs to construct the expansion of the Building. Upon completion of the expansion of
the Building, the minimum rent shall refurn to the ‘amount set forth in Section 5.01 of this
Lease. Landiord shall use its best efforts to complete the twelve (12) bed expansion by
December 1, 2005, subject to matters beyond the Landlord’s control, including -
construction delays, employee strikes, bad weather and governmental approval for the
expansion. :

5.04 Tenant shall directly pay all of the expense incurred in the cost of
operating and maintaining the Building and the Premises during any calendar year. The
cost of operating and maintaining the Building shail include, without iimitation, all
utilities, electric, gas, water and sewer rents, charges against the Building other than
real estate iaxes or any other taxes assessed against the Premises; the cost of heat,
light, power, elevator service, utility taxes, fuel, permits, supplies, tools, equipment,
insurance, and service contracts with independent contractors, including janitorial
services for the common areas, Snow removal, lawn care; and all other items propefly
constituting operating costs.



505 The cost of operating and maintaining the Building shall not include
real estate taxes, depreciation on the Building or equipment, interest on encumbrances,
ground rents, income taxes, excess profit taxes, franchise taxes, or commissions
payable to leasing brokers.

6. COVENANT TO PAY RENT AND ADDITIONAL RENT. Tenant shall,
without any demand therefor and without setoff, deduction or counterciaim, pay the said
minimum rent, the additional rent and ali other sums which may become due by Tenant
under this Lease, on the first of each month in advance or at the fimes, at the place and
in the manner herein provided. All sums which may be due by Tenant under this L.ease
shall be payable as rent for ail purposes whether or not they would otherwise be
considered rent. Without limiting the generality of the foregoing, if Tenant shall be in
default in the performance of any of its obligations hereunder, Landlord may (but shall
not be obligated to do so), in addition to any other rights it may have in law or equity or
under this Lease, cure such defauit on behalf of Tenant, and Tenant shail reimburse
Landlord for any sums paid or costs incurred by Landiord in curing such default,
including interest at the rate of six (6%} percent per annum or the highest rate permitted
by law, whichever is lower, on alf sums paid and costs incurred by Landiord as
aforesaid, which sums and costs together with interest thereon shall be deemed
additionai rent hereunder. ' :

7. ASSIGNMENT AND SUBLETTING, Other than in the ordinary course of
operating a juvenile detention center and long-term juvenile treatment facility, Tenant
shall not assign, morigage, pledge or encumber this Lease, or subiet ail or part of the
Premises, or permit any other person or entity to occupy all or part of the Premises
without on each occasion first obtaining the prior written consent of Landlord. An
assignment within the meaning of this Lease is intended to mean not only the voluntary
action of Tenant, but also any levy or sale on execution or: other legal process against
Tenant's goods or other property or the lsasehold, and every assignment of assets for
the benefit of creditors, and the filing by or against Tenant of any petition or order or any
adjudication in bankruptcy or under any insolvency, reorganization or other voluntary or
compulsory procedure, and the calling of a meeting of creditors, and the filing by or
against Tenant of any petition or notice for a composition with creditors, and any
assignment by operation of Law. No assignment or subletting or other occupancy with
or without Landiord's consent shalf in any way relieve or release Tenant from liability for
performance of all the terms, covenants and conditions of this Lease. Furthermore, no
assignment wili be valid uniess the assignee shall firet execute and deliver to Landlord
an assumption of liability agreement in such form and with such terms, covenants and
conditions as may be required by Landlord; and no subietting will be valid unless the
subtenant shall first enter inta a written agreement with Landlord, in such form and with
such terms and conditions as may be required by Landiord. Landiord shall be entitled
to, and Tenant shall promptly remit to Landlord, any profit which may inure to the benefit
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of Tenant as a result of any sublefting of the Premises or assignment of this Lease
whether or not consented to by Landlord.

8. ALTERATIONS AND FINISHING.

8.01 No alterations, additions, wiring, security systams, or improvements
of any nature shali be made to the Premises by or on behalf of Tenant uniess Tenant
shali firet submit on each occasion a detailed description thereof to Landiord and
Landlord shall consent theraeto in writing. All alterations, additions, wiring, security
systems, or improvements made by or on behalf of Tenant and all fixtures attached to or
used in connection with the Premises shall inmediately, upon the completion or
ingtaliation thereof, be and become a part of the Premises and the property of Landlord
without payment therefore by Landiord and shail remain at the Premises or, at
Landlord's option, any or all of the foregoing which may be designated by Landlord shail
be removed at the cost of Tenan{ before the expiration or sconer termination of this
Lease and in such event Tenant shall repair all damage to the Premises caused by the
installation and/or removal.

8.02 Notwithstanding the foregoing, Tenant shail have the right fo install
in the Premises trade fixtures required by Tenant in its business and to remove such
trade fixtures upon termination of this Lease; provided, however, that Landlord has first
congented to such installation in writing, and that no such installation or removal shait
affect the structural partions of the Premises or the Building. Tenant shall repair and
restore before the expiration or sooner termination of this Lease any damage or injury to
the Premises caused by the installation and/or removal of any such trade fixtures.

8. LIENS.

9.01 Tenant shall have no power to do any act or to make any contract
which may create or be the foundation for any lien, mortgage or other encumbrance
upon the Building or the Premises or any estate of Landlord or of any interest of
Landlord in the Premises, or in the Building or fixtures and machinery therein contained.

9.02 Tenant shall not suffer or permit any liens to stand against the
Premises, the Building or any part thereof by reason of any work, labor, services or
materials done for, of supplied, or claimed to have been done for, or supplied to, Teprant
or anyone holding the Premises, or the Building or any part thereof through or under
Tenant. '

9.03 In the event Landiord shall permit Tenant to make any alterations,
additions or improvements to th@ Premises, prior to the making of any such alterations,

-
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_additions or improvements, Tenant shall, if allowed by applicable law, cause to be duly
fled and recorded in the appropriate offices a Waiver of Mechanic's and Materialmen's
Liens in form satisfaciory to Landiord, such waivers to be binding on alt subcontractors

and matenalmen.

004 Under any circumstanee, should any lien be filed for work claimed to
be done at the request of Tenant, Tenant must discharge such lien within fifteen (15)
days, at Tenant's own expense.

10. NOTICE OF BREAKAGE. Tenant shail give to Landiord prompt written
notice of any accident or breakage or defects of which Tenant has knowiedge in the
wires, plumbing or heating or cooling apparatus, elevators or other apparatus located in

the Building or the Premises.

11. REPAIRS AND CONDITIONS OF PREMISES.

11,01 During the term and at the expiration ofr other termmination of this
ease, Tenant shall ieave the Premises, and during the term will keep the Premises, in
good order and condition, ordinary wear and tear and damage by fire or other casuaity
alone excepted; and for that purpose and except as stated, Tenant will promptly make
all necessary repairs and replacements whether foreseen or unforeseen, ordinary of
extraordinary. Without limiting the foregoing, Tenant shali be responsible for, and shall
pay to Landlord upon demand for, the cost of repair and restoration of any damage to
any ducts, pipes, wires or other building equipment caused by the negiigence, omission
or misconduct of Tenant or those claiming under Tenant or their respective employees,
agents, confractors, customers or invitees. Tenant will use every reasonable precaution
against fire and other damage and will give Landlord prompt notice of any demage to or
accident upon the Premises. Atthe expiration or other termination of this Lease, Tenant
will have theretofore removed all its property from the Premises so that Landlord may
again have and possess the Premises. Upon expiration of the Lease and surrender of
the Premises, should Tenant not remove all of its property from the Premises, Landiord
can, but is not obiigated to, dispose of Tenant's property left in the premises, with no
legal ramifications to Landiord. Tenant is then responsible for all costs incurred and
damages assessed by Landlord for same and shall remit promptly to Landlord monies
for all such charges within ten (10) days after notice by Landlord. in addition, Landlord
may pursue all legal remedies available to Landlord regarding same. The provisions of
11.01 survive the expiration or termination of this Lease. ’

11.02 If at any time during the last three (3) months of the term of this
Lease, Tenant and/or Landlord shail have removed ail or substantially ali of Tenant's
property from the Premises, Landlord may enter to alter, renovate and redecorate the
Premises, without abatement of rent, or in any other manner modifying the rights and
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" obligations of either parly 1o this Lease. |f Tenant shail not be personally present fo
open and permit an entry into the Premises at any time when for any reason an entry
shall be necessary or pemissibie, Landiord or Landlord's agents may enter by a master
key, or may forcibly enter, withaut rendering Landlord or its agents liable for any
damages therefore and without in any manner affecting the rights or obligations of either
party to this Lease, provided Landlord or its agents shall accord reasonabie care to
Tenant's property.

11.03 Llandlord is not responsible for any maintenance of personal
praperty, trade fixtures, office equipment, private heating or air conditioning units,
improvements not approved by Landlord and, in any case, { andlord is not responsible
for the replacement of any improvements except where and how provided for under the
insurance provision, Section 14, of this Lease.

12. HAZARDOUS MATERIALS. Tenant shall not (either with or without
negligence) cause or permit the escape, disposal or release of any biologically or
chemically active or other hazardous substances, or materials in violation of law.
Tenant shali not allow the storage or use of such substances or matenals in any manner
not sanctioned by law or by the highest standards prevailing in the industry for the
storage and use of such substances or materiais, nor allow to be brought into the
Building any such materials or substances except to use in the ordinary course of
Tenants business and then only after prior written notice is given to Landlord of the
identity of such substances or materials. Without limitation, hazardous substances and
materials shall include those described in the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C. Section 8601 et seq..
any applicable state or local laws and the regutations adopted under these acts. If any
lander or governmental agency shall ever require testing to ascertain whether or not
there has been any release of hazardous materials, then the reagonable costs thereof
shall be reimbursed by Tenant to Landlord, upon demand as additional charges, if such
requirement arises due to Tenant's use of the Premises. In addition, Tenant shall
execute affidavits, representations and the fike from time to time at Landlord’s request
concemning Tenant's best knowledge and balief regarding the presence of hazardous
substances or materials onfin the premises. In all events, Tenant shail indemnify
Landiord in the manner eisewhere provided in this Lease from any release of hazardous
materials on the premises, if caused by Tenant or persons acting under Tenant. The
within covenants shall survive the expiration or earlier temination of the Lease tem.

13. FIRE_QR OTHER CASUALTY If, during the temmn of this Lease or any
renewal or extension thereof, the Building is so damaged by fire, or any other cause
such that (i) either the Building or the Premises is rendered substantially unfit for
occupancy (whether or not the Premises are damaged) as reasonably determined by
Landlord, or (ii) the Building is damaged to the extent that Landlord shail decide to
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demoiish or to not rebuiid the Building, then, at Landlord's option in either of such
events, the term of this Lease, upon sixty (80) days prior written notice from Landlord,
shall terminate as of the date of the occurrence of such damage. In such case, Tenant’
shall pay the rent apportioned to the time of such termination, Landlord shall repay to
Tenant alt prepaid rents for periods heyond such termination date and Landlord may
enter upon and repossess the Premises without further notice. [f Landiord does not g0
elect to terminate the term of this Lease, or if the Building shall be damaged so that
such damage renders neither the Building nor the Premises substantially unfit for
occupancy (and Landlord elects not to demotish or to not rebuild the Building), Landlord
will in either of such events restore the damage to the Building with reasonable
promptness (taking into account the fime required by Landlord to effect a settlement
with and procure insurance proceeds, if any, from the insurer) to substantially the same
condition of the Building immediately prior to such damage, and Landlord may enter and
possess all or any portion of the Premises for that purpose, and, whiie Tenant is
deprived of the use of the Premises or any part thereof, the minimtm fixed monthly rent
shall be suspended in the proportion fo the number of square feet of the Premises
rendered substantialty unfit for occupancy. The time for commencement and
completion of restoration shall be extended for a period of time jost by Landiord
because of causes beyond Landlord's reasonabie control. Landlord's obligation or
slaction 1o restore the Building under this Article shall not include the repair, restoration
or replacement of the fbdures, improvements, atterations, furniture or any other property
owned, instalied or made by Tenant.

14. INSURANCE and WAIVER OF SUBROGATION.

14.01 Landlord shail not be held responsible for, and is hereby expressly
ralieved from, any and ail liabifity by reason of any injury, loss or damage to any person
or property in or about the Premises or the Building due to any cause whatsoever
(including, without limitetion, damage caused by theft or by water, rain, snow or airborne
matter which may leak into, issue or flow from any part of the Building or from the tanks,
pipes or piumbing of the Building or from any other place), and whether the loss, injury
or damage be to the perscn or property of Tenant or any other person, and whether or
not due 1o any oversight, omission, neglect or negligenca of Landlord or any person or
entity acting on behalf of Landiord occuring before or after the execution of this Lease.
Tenant's insurance policies retating to the Premises shali contain clauses permitting the
foregoing release. Tenant specifically acknowledges that it shall be the Tenant's sole
responsibility to operate the Premises as a juvenile detention facility and related uses.
The Tenant specifically acknowledges that the Landlord shall have no liability for the
operation of the facility, and it shail have no obligation to handle the fcense or have any
other involvement in the operation of the faciity. The Tenant specifically agrees to
indemnify and hold the Landlord harmiess from any and all liability retating to the usa of




the Premises by the Tenant, inciuding specifically, any fiability with respect fo any
juvenile located at the facifity. ‘

14.02 Tenant shall, at its sole cost and expense, maintain and keep in
forca throughout the term hereof, insurance for all of Tenant's contents and property in
the Premises, business intermuptions, and commercial general liability insurance with
minimum limits of $1,000,000 combined single limit/$2,000,000 aggregate with a
$1,000,000 per occurrence limit for personal injury and $500,000 for property damage.
Tenant shall provide Landlord with certificates evidencing such insurance coverage and
naming Landlord as additional insured under such liability policies. Tenant’s cedificate

will also exhibit a thirty (30) day Notice of Canceliation, citing notice to be issued to

Landiord prior to any insurance being canceiled.

14.03 Waiver of Subrogation — Each of the parties hereto hereby releases
. the other and the other’s partners, agents, empioyees and contractors, from any and ait
lfability for any loss or damage, to the extent of the required coverage under the ferms
of this Lease, which may be inflicted upon the property of such releasing party even if
such loss or damage shali be brought about by the fauit or negligence of the other party,
its partners, agents, contracters or employees. Each party shall obtain an endorsement
to #ts insurance policies permitting such Waiver of Subrogation. Such waiver shall be
kept current at ail imes and shail provide that no-canceilation shall be effective until
after thirty (30 } days’ written notice to the benefitting party. Proof of such Waiver shall
pe noted on Tenant's certificate to Landiord.

15. INSURANCE VIOLATIONS. Tenant will not do or commit, or suffer or permit
to be done or committed, any act or thing whereby, or in consequence whereof, the
poficy or policies of insurance of any kind on or in connection with the Building
containing the Premises shall become void or suspended, or whereby or in
consequence whereof the insurance risk on such Building according to the insuring
companies shall be rendered more hazardous, and Tenant shall pay as additional rent
any increase of premiums for the entire Building payable to any insurers, whether the
same or substituted insurers, caused by reason of the breach of this covenant.

16. COMPLIANCE WITH LAW. With respect to the Premises and any property
appurtenant thereto, Tenant agrees throughout the term of this Lease and ail renewals
and extensicns therecf, at Tenant's own cost and expense, to comply promptly with all
iaws and ordinances and other nofices, requirements and regulations of any and all the
" faderal, state, county or municipal authorities or of the Board of Fire Underwriters or any
insurance organizations, associations or companies.



17. SERVICES.

17.01 The Landiord shail be providing no services to the Premises or the
Building. It shall be the responsibility of the Tenant to provide all services for the
Building, including snow removal and fawn maintenance.

18. LANDLORD'S RIGHT TO ENTER. Tenant will permit Landlord, Landlord’s
agents or employees or any other person or persons authorized by Landlord, to inspect
the Premises at any time during normal business hours, and to enter the Premises, if
Landlord shall so elect, at any reasonable times for making afteration, improvements or
repairs to the Building or the Premises (including without fimitation ali ducts, pipes, wires
and building equipment) or for any purpose in connection with the operation or
maintenance of the Building; and no such entry or work shail be treated as a deprivation
of Tenant's use of the Premises. Landlord shall not be lable for inconvenience,
annoyance, disturbance or other damage to Tenant by reason of making such
aterations, improvements or repairs or performing such operation or maintenance;
provided, however, that Landlord shell make reasonable efforis to avoid matenaily
interfering with Tenant's use of the Premises, but nothing contained herein shall obligate
Landlord to make such alterations, improvements or repairs or perform such operation
of maintenance other than during normai business hours. Nothing herein shall imply
any duty upon the part of Landlord to do any such work which under any provision of
this Lease Tenant may be required to perform and the performance thereof by Landiord
shall not constitute a waiver of Tenant's default in failing to perform the same. During
the term of this Lease or any renewal or extension thereof, Landlord, with notica, shall
have the right to exhibit the Premises. Landlord is not required to give notice to enter
the Premises in case of an emergency and, in any case, shall not be responsible for
reasonabie interference with Tenant's business. o

19. LANDLORD' DIES. i: () Tenant does not pay in full when due any
and all instaliments of minimum rent, addiional rent or any other charge or payment

whether or not herein included as rent, or (i) Tenant violates or fails to perform or
otherwise breaks any covenant or condition therein contained or any other obligation
imposed upon Tenent, or {ii) Tenant abandons the Premises or removes or attempts to
remove Tenant's goods or property therefrom other than in the ordinary course of
business without having first paid to Landlord in full all minimum rent, additional rent and
other charges that may have bacome due as well as all which will become due
thereafter; or (iv) Tenant becomes insolvent in any sense or makes an assignment for
the benefit of creditors or offers a composition or seitlsment to creditors or cails a
meeting of creditors for any such purpose, or if a pefition in bankruptcy or for
reorganization or for an arrangement with creditors under any federai or state act is filed
by or against Tenant, or if a bill in equity or cther proceeding is filed in any court for the
appointment of a receiver, trustee, liquidator, custodian, conservator or similar official
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for any of Tenant’s assets, or if any of the real or personai property of Tenant shall be
levied upon by any sheriff, marshai of constable; (v) any of the events enumerated in
(iv) of this Section shall happen fo any guarantor of this Lease; then, and in any such
event, Landiord shail have the following rights after thirty (30) days prior written nofice to
Tenant of such default which remains uncured by Tenant after such thirty (30) day
period:

19.01 Upon completior of the expansion of twefve (12) additional beds or
January 1, 2006, whichever shall last decur, to accelerate twelve (12) successive
months of the rent, as well as all other charges, payments, costs and expenses herein
agreed to be paid by Tenant, and any rent or other charges. payments, costs and
expenses if 50 accelerated shall, in addition to any and all instaliments of rent aiready -
due and payable and in arrears, and/or any other charge or payment herein reserved,
included or agreed to be treated or collected as rent and/or any other charge, expense
or cost herein agreed fo be paid by Tenant which may be due and payable and in
arrears, shall be deemed due and payable as if, by the terms and provisions of this
Lease, such accelerated rent and other charges, payments, costs and expenses were
on that date payable in advance.

18.02 To enter the Premises and without further demand or notice
proceed to distress and saie of the goods, chattels and personal property there found,
to levy the rent and/or other charges herein payable as rent, and Tenant shali pay ak
costs and officers’ commissions, including watchmen's wages and sums chargeable to
tandlord and further including the five (5%) percent chargeable by the Act of Assembly
as commissions to the constable or other person making the levy, and in such case all
costs, officer's commission and other charges shall immediately attach and become part
of the claim of Landlord for rent, and any tender of rent without said costs, cornmissions
and charges made, after the issuance of a warrant of distress, shall not be sufficient to
satisfy the claim of Landlord.

' 19.03 To re-enter the Premises and remove zll persons and ali or any
property therefrom either by summary dispossess proceedings or by any suitable action
or proceeding at law, or by force or otherwise, without baing liable to indictment,
prosecution or damages therefor, and repossess and enjoy the Premises, together with
all additions, alterations and improvements. Upon recovering possession of the
Premises by reason of or based upon or arising out of a default on the part of the
Tenant, Landlord may, at Landlord's option, either terminate this Lease or make such
afterations and repairs as may be necessary in order to relet the Premises or any part or
parts thereof, either in Landlord's name or otherwise, for a term or terms which may at
Landiord's option ba less than or exceed the period which wouid otherwise have
constituted the balance of the term of this Lease and at such rent or rents and upon
such other terms and conditions as in Landlord's sole discretion may deem advisable
and to such person or persons as may in Landlord's discretion deem best; upon each
such reletting all rents received by Landlord from such reletting shall be applied: first, to
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the payment of any indebtedness other than rent due hereunder from Tenant to
Landlord; second, to the payment of any costs and expenses of such reletting, including
brokerage fees and attorney's fees and all costs of such alterations and repairs; third, fo
the payment of rent due and unpaid hereunder: and the residue, if any, shall be held by
Landiord and applied in payment of future rent as it may become due and payable
hereunder. If such rentals received from such releiting during any month shali be less
than that to be paid during that month by Tenant hersunder, Tenant shall pay any such
deficiency to Landiord. Such deficiency shall be calcuiated and paid monthly. No such
re-entry or taking possession of the Premises or the making of alterations and/or
improvements thereto or the reletting thereof shall be construed as an election on the
part of the Landlord to terminate this Lease unless written notice of such intention be
given to Tenant. Landiord shall in no event be liable in any way whatsoever for failure
io relet the Premises or, in the event that the Premises or any part or parts thereof are
relet, for faiiure to collect the rent thereof under such reletting. Tenant, for Tenant and
Tenant's successars and assigns, hereby imevocably constitutes and appoints Landlord
as Tenant's agent to collect the rents due and to become due under all subleases of the
Premises or any pars thereof without in any way affecting Tenant's obligation to pay
any unpaid balance of rent due or to become due hereunder. Notwithstanding any such
reletting without termination, Landlord may at any time thereafter elect to ferminate this
Lease for such previous breach. ,

19.04 To ferminate this Lease and the term hereby created without any
right on the part of Tenant to waive the forfeiture by payment of any sum due or by other
performancs of any condition, term or covenant broken.

19.05 Any action taken by Landiord under this Section shail not operate
as a waiver of any right or remedy which Landlord would otherwise have against Tenant
for rent hereby reserved or otherwise, and Tenant shall remain responsible to Landiord
‘or any loss and/or damage suffered by Landiord by reason of Tenant's default or
breach.

19.08 Any mention in this Section of the rent or rental herein reserved
after the termination of this Lease as in this Section provided, or of termination of
Tenant's possession by re-entry, summary dispossess proceedings or any other method
as herein provided, shall be deemed to refer to the minimum monthly rental plus -
additional rental and such additional sums as Tenant shall be obligated to pay fo
Landlord under any of the terms, covenants and conditions of this L ease, whether or not
designated or indicated herein to be payable as additional rent.

19.07 The failure of Landlord to insist in any one or more instances upon.

the performance of any of the covenants or conditions of this Lease or 10 exercise any
right or privilege herein conferred shail not be construed as thereafter waiving or
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relinquishing any such covenants, conditions, rights or privileges and the same shail
continue and remain in full force and effect, and waiver of one defauit or rnght shall not
constitute waiver of any other default; and the receipt of any rent by Landiord from
Tenant or any assignee or subtenant of Tenant, whether the same be rent that originally
was reserved or that which may become payable under any covenants herein
contained, or of any portion thereof, shall not operate as a waiver of the right of
{ andlord to enforce the payment of the additionai rent or of any of the other obligations
of this Lease by such remedies as may be appropriate, and shall not waive or void the
right of Landlord at any time thereafter to elect fo terminate this Lease, on account of

any such assignment, subletting, transferring of this Lease or any other breach of any.

covenant herein, or condition of this Lease, uniess evidenced by Landiord's express
writtent waiver.

19.8 In the event of any breach of this Lease by Tenant, Landlord may,
without notice, cure such breach for the account and at the expense of Tenant. If, at
any time, Landlord so elects to cure such breach or is forced fo incur any other expense
-arising out of such breach by Tenant (including, without limitation, reasonable attorney’s
fees and dishbursements in instituting, prosecuting or defending any suits, actions or
proceedings to enforce Landlord's rights under this or any other section of this Lease or
otherwise) the sum or Sums so paid by Landlord with all interest, as per paragraph 6 of
this Lease, costs and damages, shail be paid by Tenant to Landicrd on demand.

20. REMEDIES CUMULATIVE. Al remedies available to Landlord hereunder
and at law and in equity shall be cumulative and concurrent. No termination of this
Lease nor taking or recavering possession of the Premises shall deprive Landlord of
any remedies or actions against Tenant for minimum rent, additional rent, for charges
or for damages for the breach of any covenant or condition herein conteined, nor shail
the bringing of any such action for minimum rent, additional rent, charges or breach of
covenant or condition, nor the resort to any other remedy or right for the recovery of
minimum rent, additional rent, charges or damages for such breach, be construed as a
waiver or release of the right to insist upon the forfeiture and to obtain possession.

21. LEASE SUBORDINATED. This Lease and Tenant's rights hereunder shall
be subject and subordinate at all fimes to the lien of any morigages now existing or
hereafter created on or against the Premises and/or the Building and ail renewals,
modifications, consolidations and extensions thereof, without the necessity of any
further instrument or act on the part of Tenant. Tenant agrees, at the election of any
mortgagee to attom o any holder of any mortgage to which this Lease is subject and
subordinate. Tenant further agrees upon demand to execute, acknowledge and deliver
such instruments confirming such subordination and such further instruments of
attornment as shail be desired by any existing o proposed mortgagee or by any other
person. Tenant hereby appoints Landiord attorney-in-fact of Tenant imevocably (such
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power of attomey being coupled with an interesf) to executs, acknowiedge and deliver
any such instrument or instruments for and in the name of Tenant and to record the
same. Notwithstanding the foregoing, the holder of any morigage may at any time
subordinate its mortgage to this Lease, without Tenant's consent, by natice in writing to
Tenant, and thereupon this Lease shafl be deemed priar to such mortgage without
regard to their respective dates of execution and delivery and in that event such
morigagee shail have the same rights with respect to this Lease as though this Lease
had been executed prior to the execution and deiivery of the morigage and had been
assigned to such morigagee. The word "mortgage" is used herein to include any lien,
ground rent or encumbrance on the Premises and/or the Building or any part of or
interest in or appurtenance to any of the foregoing including without limitation any
ground Lease if Landlord's interest is or becomes a leasehold estate. The word
“mortgagee” is used herein to include the holder of any mortgage, ground rent ar
encumbrance or any ground lessor, if Tenant's interest is or becomes a leasehold
astate, including any representative or servicing agent of any such mortgagee.

22. CONDEMNATION. if during the term of this Lease or any renewal or
extension thereof the Building or any part of the Building is taken or condemned for a
public or quasi- public use, Landliord may, at its option upon netice to Tenant, terminate
this Lease as of the date when possession is surendered to the condemnor, and the
rent reserved hereunder shall abate and cease proportionately for the balance of the
Term. If Landiord fails to elect to terminate this lease upon such taking or
condemnation, this Lease shali terminate, as to the part of the Premises taken or
condemned, as of the date when possession is surrendered to the condemnor, and the
rent reserved hereunder shall abate in proportion o the square feet of the Premises
taken or condemned. in any such events, Tenant waives all claims for leasehold
damages, diminution of the value of Tenant's leasehold interest and all other damages
of any kind against Landlord and against the condemnor, except for moving and related
expenses.

23. TENANT CERTIFICATE. Tenant agrees at any time and from time to time,
within five (5) days after Landlord’s written request, fo execute, acknowledge and deliver
to Landlord a written instument in recordable form cerfifying that () this Lease is
unmodified and in full force and effect; (i) the date to which minimum rent, additional
rent and other charges have been paid in advancs, it any, (i) the amount of any
prepaid rents or credits due Tenant, if any; (iv) Tenant has accepted possession of the
Premises and the date on which term of the Lease commenced; (v) stating whether or
not, to the best knowledge of the signer of such certificate, Landlord is in default in the
performance of any covenant, agreement or condition of this Lease; and (vi) stating any
other fact or certifying any cther condition reasonably requested, it being intended that
any such statement delivered pursuant to this Secfion may be refied upon by any
prospective purchaser of the Building or any morigagee thereof or any assignee. or
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Landiord's interest in this Lease or of any mortgage upon the fee of the Premises or the
Building, or any part thereof.

24. NOTICES. All notices required of permittad hereunder from either of the-
parties hereto to the other must be in writing and sent by certified maii, refumn receipt
requested, postage prepaid or by overnight mail service with receipt postage prepaid.
Notices shall be addressed to the parties as follows:

If to the Tenant. if to the Landlord:
The County of Luzeme ' Pa. Child Care, LLC
. The Can-Do Corporate Center
10 Fox Run Rd.

Drums, PA 18222
with a copy to:

Michael L. Mixeli, Esquire

Elisworth, Cariton, Mixell & Waidman
1105 Berkshire Blvd., Suite 320
Wyomissing, PA 19610

If Landlord requests, Tenant shail send to any mortgagee or fee owner designated by.
Landlord a copy of notices to Landlord. Either party may at any time, by notice given as
aforesaid, change the address to which notices shaii be sent.

25. BROKERS. Tenant agrees 1o indemnify, protect, defend and save hammless
Landiord from and against any and ali claims, costs or damages of any broker, atiomey
or agent, claiming to have negotiated or brought about this Lease and from and against
all expenses which Landlord may incur in connection therewith (including, without
limitation, attomeys' fees) in the absence of any written engagement by Landlord of
such person rendering Landlord independently liable therefore. '

28. DEFINITION OF " ANDLORD". The word “Landlord” is used harein to

“include the Landiord named above and any subsequent owner of such Landlord's

intersst in the Building, as well as their respective heirs, personal representatives,
successors and assigns, each of whom shall have the same rights, remedies, powers,
authorities and privileges as it would have had it originally signed this Lease as
Landlord, but any owner of such interest in the Building, whether or not named herein,
shail have no liability hereunder after it ceases to hold such interest except for such
obligations which may have iheretofore accrued. Neither Landiord nor any principal of
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| andlord, whether disclosed or undisciosed, shall be under any personal liability with
respect o any of the provisions of this Lease, and if Landiord is in breach of default with
respect to Landlord's obligations under this Lease or otherwise, Tenant shail look solely
to the equity of Landlord in the Building for the satisfaction of Tenant's remedies. [t is
expressily understood and agreed that Landlord's liability under the terms, covenants,
conditions, wamranties and obligations of this Lease shall in no event exceed the foss of
Landlord's equity in its interest in the Building. For the purposes of Sections 9 and 13
hereof only, the word "Landlord” is used therein fo include Landlord's iandiord (if any),
or any other fee owner of the Building, their heirs, administrators, executors, successors
and assigns, in addition to the parties set forth above in this Aricle.

27. DEFINITION OF "TENANT". The word “Tenant" is used herein to inciude
each and every of the persons named above as Tenant as well as their heirs, personal
rapresentatives, successors and assigns, each of whom shall be under the same
obligations, liabiliies and disabiiities and have only such rights, privileges and powers
as it would have possessed had it originally signed this Lease as Tenant. However, no
such rights, privileges and powers shall inure to the benefit of any assignee of Tenant,
unless such assignment has been approved in writing by Landlord. Each and every of
the persons named above as Tenant shaii be bound jointly and severally by the terms,
covenants and agreements contained herein. Any notice required or permitted by the
terms of this Lease may be given by or to any one of the persons named above as
Tenant, and shall have the same force and effect as if given by or fo all thereof.

28. RULES AND REGULATIONS. The rules and regulations attached to this
Lease, and such additions or modifications thereef as may from time to fime he made
by Landlord upon written notice to Tenant, shall be deemed a part of this Lease, as
conditions, with the same effect as though written herein, and Tenant aiso covenants
that said rules and regulations will be faithfully observed by Tenant, Tenant's
employees, and ali others visiting the Premises or ciaiming under Tenant.

29. QUIET ENJOYMENT. Tenant, upon paying the minimum rent, additional rent
and cther chames herein provided for and observing and keeping all covenants,
agreements and conditione of this Lease on its part to be kept, shall quietly have and
enjoy the Premises during the Term of this Lease without hindrance or molestation by
anyone claiming by or through Landiord, subject, however, to the exceptions,
reservations and conditions of this Lease including, without fimitation, the rights of the
holder of any mortgage to which this Lease is subordinate.

30. TITLES FOR CONVENIENCE ONLY. The titles appearing in connection with
various sections of this Lease are for convenience only. They are not intended to
indicate all of the subject matter in the text and they are not to be used in interpreting
this Lease nor for any other purpose in the event of any controversy.



31. SEVERABILITY. Iif all or a portion of any provision of this Lease or the
applications thereof to any person or circumstance shall, to any extent, be held invalid
or unenforceable, the remainder of this Lease or the application of those provisions to
persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each provision of this Lease shall be -
valid 2nd be enforced to the fullest extent permitted by law.

32. WHOLE AGREEMENT. This Lease and the riders, if any, attached hereto
and forming part hereof set forth ail the promises, agreements and conditions between
tandlord and Tenant relative fo the Premises and this izasehold. No rights, easements
or licenses are acquired in the Building, or any land adjacent to the Building by Tenant
by implication or otherwise except as expressiy set forth in the provisions of this Lease.
No subsequent alteration, amendment, understanding or addition to this Lease shali be
hinding upon Landlord or Tenant uniess reduced to writing and signed by them. The
masculine (or neuter) pronoun singular number shall include the mascuiine, feminine
and neuwter genders and the singuiar and plural number.

33. HOLDING OVER.

33.01 If Tenant remains in possession of all or any. part of the Premises
after the expiration or termination of this Lease without Landlord's written consent,
Tenent shall become a tenant-at-sufferance and there shall be no renewal of this Lease
Agreement by cperation of law. During the pericd of any such holding over, all
provisions of this Lease Agreement shall be and remain in eifect except that the
monthty minimum rent payable hereunder shail be double the amount of minimum rent
(including any adjustments provided herein) payable for the iast full calendar month of
the term of this Lease, including any renewals or extensions thereof. The inclusion of
the preceding sentence in this Lease Agreement shali not be construed as Landlord's
consent for Tenant to hoid over.

33.02 In the event Tenant remains in possession of all or any part of the
Premises after the expiration or termination of the Lease without the written consent of
Landlord, Tenant shall, in addition to being liable under all provisions of this Lease,
indemnify and hold Landlord harmless from and against any and all iiability resulting
from such faifure of Tenant to surrender possession of the Premises.

34. OPTION TO PURCHASE PREMISES.

Provided that Tenant is not in default of its' obligations under this Leass,
Tenant shail have the option to purchase the Premises at any time during the initial term
of this Lease, or any renewal term. The purchase price shall be determined by
calcuiating the fair market value of the Premises in accordance with Section 2305 of the
County Code, In the event the Landlord disagrees with the fair market value of the
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property as determined by the Tenant in accordance with 2305 of the County Code,
Landiord shall be under no obligation to sell the Premises to Tenant, and Landiord
chall be free to sell the Premises to any third party. In addition to the option to purchase
the Premises, the Tenant shall ‘aiso have the right of first refusal to purchase the
Premises upon the same terms that any bona fide third party purchaser offers for the
Premises. In such event, the Landiord shall provide a copy of any such written offer to
the Tenant, and the Tenant shall have a period of thirty (30) days to match any such
offar. In the event the Tenant does not match the offer of a bona fide third party
purchaser, the Tenant's right of first refusat shail be terminated.

35. TENANT'S OPTION TO TERMINATE.

In the event that the Pennsylvania legisiature repeals or amends 42 Pa.
C.S. Sections 6325 and 6352 et seq., such that the Court of Common Pleas no jonger
has the authority to commit juveniles to the Facility, the Tenant shall have the right to
terminate this Lease without any further liability to the Landlord.

N WITNESS WHEREOF, the parties hereto have executed this Lease under
seal the day and year first above written. ‘

TENANT: THE COUNTY OF LUZERNE

DATE: /l/nf’-mﬁ&b/ 72 ag\’: E’W—
ounty 188iQ _
Y 2 |

County Commissionef

County Commissioner

| | LANDLORDWHILD ?‘\RE. LLC
DATE: i /6,:)/ 6‘( BY: : J&f/ Q\C&, Mﬂ%&\/

g it e, .= sl

(SEAL) A 3 |

h

DATE: j//aaity WITNESS: /e (tiles B

bl .
'y
t
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RULES AND REGULATIONS

1. The parking areas, driveways, sidewalks, [obbies, passages, elevators and
 stairways shali not be obstructed by Tenant or used by Tenant for any purpose other
than parking of motor vehicles and ingress and egress from and to Tenant's offices.
Landlord shall in all cases retain the right to control or prevent access thereto of ail
persons whose presence, in the judgment of Landlord, shail be prejudicial to the safety,
peace, character, or reputation of the Building or of any of the tenants. Tenant shall
observe, and use only for their designated purpose, and shail cause its employees,
contractors, guests and invitees to observe and use only for their designated purpose,
afl handicapped parking spaces, loading zones and fire lanes as established by
Landlord from time to time. ‘ :

2. The toilet rooms, water closets, sinks, faucets, plumbing or other service
apparatus 'of any kind shali not be used by Tenant for any purposes other than those for
which they were installed, and no sweepings, rubbish, rags, ashes, chemicals or other
refuse or injurious substances shall be piaced therein or used in connection therswith
by Tenant or {eft by Tenant in the lobbies, passages, elevators or stairways.,

3. Nothing shali be placed by Tenant on the outside of the Building or on its
window sills or projections. Skylights, windows, doors and transoms shall not be
covered or obsiructed by Tenant, and no window shades, blinds, curtains, screens,
storm windows, awnings or other materials shall be installed or placed on any of the
windows or in any of the window spaces, except as approved in writing by Landlord. If
Landlord has.installed or hereafter instails any shades, blinds or curtains in the
Premises. Tenant shail not remove them without the prior written consent of Landiord.

4. No signs, lettering, insignia, advertisement, or notice, shali be inscribed,
painted, instailed, erected or placed in any portion of the Premises which may be seen
from outside the Building, or on any windows or in any window spaces ¢r any other part
of the outside or inside of the Building, uniess first approved in writing by Landiord.
Names on suite entrances shall be provided for Tenant by Landiord and not ctherwisse,
and at Tenant's expense. In all instances, the lettering is to be of design and form
consistent with the other lettering in the Building, and must first be approved in writing
by Landiord. Tenart shail not erect or place or cause or allow to be erected or placed
any stand, booth or showcase or other article of matter in or upon the Premises and/or
the Building without the prior written consent of Landiord.

5. Tenant shall not piace additional locks upon any doors without first obtaining

Landiord's prior written consent and shall surrender all keys for all iocks and all security
cards and devices at the end of Tenant's tenancy.
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6. Tenant shall not do or commit, or suffer to be done or commifted, any act or
thing whereby, or in consequence whereof, the rights of other tenants will be obstructed
or interfered with, or other tenants will in any other way be injured or annoyed, of
whereby the Building wili be damaged. Tenant shall not use nor keep nor pemit to be
used or fo be kept in the Building any matter having an offensive odor, nor any
kerosene, gasciine, benzine, camphene, fuel or other explosive or highly flammable
material. No birds, fish or other animals shall be brought into or kept in or about the
Premises. .

7. No fumniture, packages, equipment, supplies or merchandise of Tenant will be
received in the Building, or carried up or down in the eievators or stairways, except
during such hours as shall be designated by Landlord, and Landlord shall in all cases
have the right to exclude from the Building bicycles or similar vehicles, vending
machines, fumiture, safes and other articles which may be hazardous or to require them
to be located at designated places in the Premises. Tenant shall not place weights
anywhere beyond the safe carrying capacity of the Building. . The cost of repairing any
damage to the Building caused by taking in or out furniture, safes or any articles or any
damage caused while the same shall be in the Premises, shall be paid by Tenant.

8. Without Landiord's prior written consent, nothing shall be fastened to, nor
shall holes be drilied or nails or screws driven into the walls or partitions; nor shail walls
or partiions be painted, papered or otherwise covered or moved in any way or marked
or broken: nor shali any connection be made to electric wires for running fans or motors
or other apparatus, devices or equipment; nor shall machinery of any kind other than
customary small office machines be allowed in the Premises; nor shail Tenant use any
other method of heating, air conditioning or air cooling than that provided by Landlord.
Telephones, switchboards and telephone wiring and equipment shall be placed only
where designated by Landiord, which approval will not be unreasonably withheld. No
mechanics shall be allowed to work in or about the Building other than those empioyed
by Landlord without the prior written consent of Landlord first having been obtained.

9. Access may be had by Tenant to the Premises twenty-four (24) hours a day,
seven (7) days a week. Landlord shail, in no case, be responsible for the admission or
exciusion of any person. In case of unusual circumstances such as invasion, hostile
attack, insumection, mob viclence, riot, pubfic excitement or other commotion,
explosion, fire or any casualty, Landiord reserves the right to bar or limit access of the
Building for the safety of occupants or protection of property.

10. Landlord reserves the right to rescind, suspend or modify any ruies or

reguiations and to make such other rules or regulations as, in Landlord's reasonable
judgment, may from time to time be needfu! for the safety, care, maintenance, operation
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and cleanliness of the Building, or for the preservation of good order therein. Notice of
any action by Landlord referred to in this paragraph, given to Tenant, shall have the
same force and effect as if originaily made a part of the foregoing lease.

11. Tenant shall keep the windows and doors of the Premises, including those
opening on corridors and all doors between rooms or spaces entitled to receive heating
or air condiioning service and rooms and ‘spaces not entitied to receive such service,
closed during the respective times that the heating or air conditioning system is
operating, in order to conserve the service and effeciiveness of the heating and air
conditioning systems as the case may be. Tenant shall comply with alf reasonable rules
and regulations from time to time promuigated by Landlord to conserve such sefvices.

12. The rules and regulations are not intended to give Tenant any rights or
claims in the event that Landlord does not enforce any of them against other tenants or
if Landlord does not have the right to enforce them against any other tenants and such
non-enforcement will not constitute & waiver as to Tenant. : ‘

13. Cigarette, cigar or pipe smoking shall not be allowed in the restrooms, fire
towers, lobbies, hallways, slevators or any common areas of the Building.
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JUVENILE DETENTION FACILITY MANAGEMENT AGREEMENT
This Juvenile Detention Facility Management Agreement (“Agreement”) made this
l = day of May, 2005 between The County of Luzeme, 2 Permsylvania local gdvemmental
body, with an address of 200 North River Road, Wilkes-Barre, Pennsylvania 18711 (“County™)
and Mld-AIlannc Youth Services Corp., a Pennsylvania corporation with an address of P.O. Box
62046, Harrisburg, Pennsylvania 17106-2046 (“Manager™).

Background

The County is leasing and is operating a juvenile detention facility in Pitiston Township,
Luzeme County, Peonsylvania for the care and treatment of youth (the “Facility”). The Manager
is in the business of managing facilities in, and is familiar with the provisions of Pennsylvania
law regarding the tempomry placement of dependent and/or delinquent children at the request of
various governmental agencies and/or cowrts. The County desires to contract with the Manager
to operate the Facility. The parties acknowledge that it shall be the goal of the Manager 10
- comply with the goal of the County and the Courts to benefit and protect the welfare of, and
provide first class treatment for, youth at the Facility and to keep the beds at the Facility, other
" than those beds contracted for use by Luzeme County, filled at or near capacity at all times
during the terms of this Agreement.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the
parties, intending to be legally bound, agree as follows:

1. Relationship. The County hereby engages Manager, and Manager agrees to be
* engaged by County, as the exclusive manager for the purpose of managing and operating the
Facility, as more fully described in this Agreement. Manager shall have the authority and shail
take any and all acts necessary, using reasonable commercial efforts, to manage and operate the
Facility, other than those rights and duties specifically reserved by County pursuant to the terms
of this Agreement. Manager shall be an independent contracior of County for all purposes
relatmg to this Agreement.

2. Term Except as terminated earlier pursuant 10 paragraph 8 of this Agreement,
the term of this Agreement shall be for a period of twelve (12) months commencing May 1, 2005
and expiring April 30, 2006 (the “Term”). Unless either party provides written notice of their
intent not to renew this Agreement for an additional one (1) year term after the initial one (1)



year tenm at least ninety (90) days prior to the expiration of the initial term, this Agreement shall
automatically extend for an additional one (1) year peﬁod and for successive one (1) year periods
unless either party terminates this Agreement at least ninety (90) days prior to the end of any
term hereof. .

3. Representations, Warranties and Covenants of Manager. The Manager represents, '
warrants, covenants and agrees as follows: .

()  The Manager is duly organized, validly existing and in good standing
under the laws of the Commonwealth of Pennsylvania. |

()  The Manager has the necessary knowledge, experience and ability to
fulfill all of its obligations under this Agreement.

()  The Manager shall af all fimes during the term of this Agreement comply
with all applicable provisions of State and Federal law and regulations relating to the provision,
delivery and fimding of child welfare services to children and youth; including specifically all

" record keeping and reporting requirements of Pennsylvania Juvenile Act, 42 Pa. CSA § 6301 et
seq. This reporting requirement includes the ﬂevelopment of a family service plan and/or an
individual service plan where required by the regulations of the Pennsylvania Department of

'Public Welfare or any Court having jurisdiction over any child at the facility.

(d)  The Manager shall apply for, and use its diligent commercial efforts to
obtain and mmntam in the name and at the expense of the Coumty, all licenses and permits
required in connection with the management and operation of the Facility. County agrees to
cooperate with Manager in applying for, obtaining and maintaining such licenses and permits.
This provision shall include without limitation all licenses related to the Commonwealth of
Pennsylvania Department of Public Welfare. Pending the acquisition of all permits and licenses
for the Facility by the Manager, the County shall maintain the current license fo operate the
Facility. The County covenants and agrees not 10 take any acts which adversely affect the |
Manager in-obtaining or maintaining licensure of the Facility in the County’s name. Any such
act by the County shall constitute a material breach of this Agreement by the County. In the
event any licenses are ever in the Manager’s name, the Manager shall assist the County in
transferring any such license to the County, upon termination of this Agreement for any reason
by either party.



(¢  The Manager, with respect to the Facility, shall, as part of the
comprehensive compensation paid pursuant to Paragraph 6 below, comply in all respects with all
Federal and state audit requirements including: the Single Audit Act, as amended, 31 U.8.C.
7501 et. seq.; Office of Management and Budget (OMB) Circular A-I33, Audits of States, Local
Govemment, and Non-Profit Organizations, as amended; and any other applicable law or
regulation and any amendment to such other applicable law or regulation which may be enacted
or promulgated by the Federal government or the Commonwealth of Pennsylvania

®H In carrying out the terms of this Agreement, the Manager agrees not to
discriminate against any employee, vendor, client or other person on account of age, race, color,
sex, religious creed, pational origin; marital status, or handicap. The County and Manager shall
comply with the Contract Compliance Regulations of the Pennsylvania Human Relations
Commission, any pertinent Executive Order of the Governor and with all law prohibiting
discrimination in hiring or employment opportunities and the provision of child welfare services.

_ (2)  The Manager shall notify the County, in writing, within two (2) working
days of any loss of its Pennsylvania Department of Public Welfare certification for any services
being provided at the Facility.

{(t)  The Manager certifies that it is not currently under suspension or
debarment by the Commonwealth of Pennsylvania, any other state o1 the Federal government.

4, Mznager’s Duties. During the period commencing May 1, 2005 and continuing
until the termination of this Agreement (the “Operating Period”), the Manager shall use its
reasonable commercial efforts in the management and operation of the Facility so that the
Fac:hty and its services will be operated and maintained in a first quality and safe manner for all
youth at the Facility. In pursuance of the foregoing, the Manager shall perform the following
services:

()  Submit to the County’s Office of Budget and Finance at the
commencement of this Agreement and at least four months before the renewal term of each year
thereafter a detailed line item budget identifying all items of expense and an estimated profit and
loss statement for the ensuing operating year (the “Annual Plan”). Within thirty (30) days after ‘
receipt of the Anpnal Plan, the County shall have the right to make any commercially reasonable

change thereto or to refuse to expend any money suggested by the Annual Plan. The County
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shall inform the Manager of any such change or refusal within thirty (30) days afier receipt of the
Annuzal Plan. The comprehensive compensation paid pursuant to Paragraph 6 below shail be
based upon the “Annual Plan™.

(b)  The Manager shall provide Court Liaison services for any treatment beds
not reserved specificaily for a contracting county. The services shall include: 1) educating
Juvenile Court Judges and Probation Officers, throughout the Cormnonwealth of Pennsy!vania,
as 1o the type, availability and appropriateness of services; 2) developing documents, brochures
and other materials regarding services provided by the Facility; 3) meeting regularly with
Probation Officers 1o identify youth appropriate for servics at the Facility; 4) evaluating and
assessing referrals of youth for admission to the Facility; 5) taking diligent commercial steps to
facilitate the admission of youth inio the Facility; 6) providing information 10 the youth and
his/her family during the admission process; and 7) initiating efforts to secure contracts with
comnties for services, including reserved bed contracts.

(c) - Hire, promote' discharge, and supervise the work of the executive staff,
including general manager, assistant managers, and department heads. Through such executive
staff, the Manager shall supervise the hiring, promotion, discipline, discharge, and work of all
other operating and service employees performing services in or about the Facility. All of such
employees shall be on the Manager’s payroll, and the Manager shall be liable for the payment of
such employees’ wages, compensation, taxes and all employee related expenses. The County
shall not be liable for any act or omission on the part of such employees. None of Manager’s
employees shall be deemed to be employees or agents of the County. The Manager shall procure
and maintain adequate workmen'’s compensation insurance, in the name of and at the expense of
the Manager, covering all of the Manager’s employees.

(d  The Manager shall maintain an accounting depariment, not necessarily on
site, and shall cause such department to prepare, file and submit all necessary reports and claims
with respect to reimbursement from any applicable government source for placement of any
youth at the Facility, withholding faxes, social security taxes, unemployment insurance,
disability insurance, the Fair Labor Standards Act, and all other statements and reports pertaining
io reimbursement for placement at the Facility or Jabor employed in or about the Facility. The
Manager shall establish and supervise all bookkeeping, accbuntin_g, and clerical services,
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including the maintenance of payroll records, incident to the efficient operation and maintenance
of the Facility. All personnel engaged in such bookkeeping, accounting, and clerical services
shall be the Manager’s employees. All records, documents and information shall be owned: by
Manager. Access to all information and reports shall be administered in accordance with
HIPPA, the Mental Health Act, the Juvenile Act and all applicable law and regulations. County
acknowledges that Manager’s policies and procedures and related managerial materials and/or
information relating to the management of the Facility are proprietary to Manager, and County
has no right to any such information. Manager acknowledges that County will need all
documents relating to operating coniracts and juveniles in the event of termination and agrees 1o
provide copies of such documents and records to County upon the termination of this Agreement
in accordance with law.. The Manager shali give the Coumty notice of anty incidents and/or
alleganons of abuse or wrongdoing by any of Manager’s employees or agents at the Facility,
including copies of reports of investigations of such incidents or allegations, to the extent
permitted by applicable law, County covenants and agrees not to solicit Manager’s employees
for hire fora period of two (2) years in the event of the termination or after the expiration of this
Agreement. ‘

(e}  Receive, conéider, and handle the complaints of all parties relating to any
youth placed at the Facility.

H Enter mto contracts in the name of the County for the furnishing fo the
Facility of electricity, gas, water, steam, telephone, cleaning (including window cleaning), pest
exterminators, elevaiér and boiler maintenance, air conditibning inaintenance, master television
antennas, and other necessary utilities or services, and purchase all materials and supplies for the
Facility. Such expenses shall be included as part of the Annual Plan and shall constitute part of
the comprehensive compensation paid pursuant to Paragraph 6 of this Agreement.

(g)  Manager shall apply for, and use its diligent commercial efforts to obtain
and maintain in the name and at the expense of the County, all licenses and permits required in
connection with the management and operation of the Facility. County agrees to cooperate with
Menager in applying for, obtaining and maintaining such licenses and pertnits. Manager shall
 use its reasonable cbrmnercial efforts to take such action as appropriate to insure that the Facility
and the management thereof by Manager complies with all federal, state and local laws,
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regulations and ordinances applicable to the Facility, or the management thereof by Manager,
including any laws and regulations applicable to the Facility, including all statutes, ordinances,
laws, rules, regulations, orders, and deferminations affecting or issued in connection with the
Facility by any governmental authority having jurisdiction thereof, including specifically the
Court of Common Pleas of Luzeme County and the Pennsylvania Department of Welfare,
including specifically all requirements relating to reimbursement for placement of you&i at the
Facility from any source, as well as with all orders aqd requireinents of any body stmilar to the
New York Board of Fire Underwriters. The Manager shall not, without the County’s prior
written consent, make any alterations or repairs so ordered or so required, if not included in the
Arnual Plan, but if any such alterations or repairs are not made because of the County’s failure
to give its written consent after request therefor, then the County shall hold the Manager
harmless from any liability that may arise by reason of the failure to make such alterations or
repairs. Notwithstanding the foregoing, in case of an emergency or if failure promptly to comply
with any order or fo cure any violation shall expose the County or the Manager to the imminent
danger of criminal liability other than payment of fines, then in such event the Manager shall.
cause such order or violation to be complied with or cured without awaiting the County’s written
consent. Unless otherwise directed by the County and with prior approval of the County
Commissioners, the Manager shall, at the County’s expense, protest or litigate to final decision
in any appropriate court or foram any violation, order, rule, or regulation affecting the Facility.
The County shall designate or approve any counse] engaged undef this subparagrai)h.

(h)  With the prior approval of the County Commissioners, institue, in its own
name or that of the County, at the Cmmtﬁr’s expense, all necessary legal actions or proceedings to
collect charges, reimbursements, or other income for the Facility. The Manager shall designate,
with the approval of County, any counsel engaged under this subparagraph.

i) Use commercially reasonable efforts to take any and all actions and
provide adequate staffing, to comply with all preplacement and reporﬁng requirements and
regulations of any court or other govemmental agency placing youth at the Facility.

5. Statements to County. The Manager shatl render statements to the County as
follows: .
(@  On or before the 25% day of the month following each quarter, the
6



Manager shall render to the County, and 1o all persons designated by the County, a profit and
loss statement of the Facility’s operations for the preceding quarter and for such Annual Plan
vear to date, showing a detailed statement of revenue and costs, and a comparison of the actual
results to the budget as set forth in the Annual Plan for such quarter and for the year to date
under the Annual Plan. Such staterenis shall be prepared by the Manager and certified by one
of its authorized financial officers. ' '

' () The Managér shall render to the County and all persons designated by the
County, at the Counfy’s expense, all other statements reasonably required by the County.

(©)  Within 20 days after the end of each calendar month, the Manager shall
remit to the County from such bank accounts the amount collected, if any,'by the Manager
during the preceding calendar month. ‘

 (d)  Within 5 days after the end of each calendar month, the Manager shall

issue to each governmental entity who placed a resident at the Facility during the proceeding
calendar month a detailed invoice for service{s) rendered dunng that month. Such invoice shall
reflect that payment shall be made directly to the County and shall be due within 25 days after
the end of each calendar month, The Manager shall provide to the County, at the time of
issuance, copies of all invoices rendered.

6. Manager’s Compensation The County has elected to pay a comprehensive fee
for all services rendered in connection with the operation of the Facility, including all matters

and issues as set forth on the Annual Plan for the first Operating Period, commencing May 1,
2005, which Annual Plan is attached hereto as Appendixes Al, A2 and A3. For the period- -
beginnirrg May 1, 2005 and ending on April 30, 2006, and untit the Facility is expanded to a 60
bed facility, the County shall pay to the Manager an annual sum of $3,017,091, in monthly
installments of $251,424.25. The County shall pay the monthly installl;‘lﬂent of the |
comprehensive fee by the 10 day of each month. 1In the event any monthly installment of the
comprehensive fee is not received by the Manager in immediately available funds by the 20* day
of any month, the County shall pay a late fee of five percent (5%} of such monthly instaliment
for such month and for each subsequent month that such monthly instaflment remains unpaid.
The Manager shall apply each payment to the earliest unpaid monthly in statement at the ﬁme of
payment. At the time that the Owner of the Facility completes the expansion of the Facility to a
7



60 bed facility, the annual monthly cost, based upon a revised Annuzal Plan showing a total cost
to operate a 60 bed facility of $3,456,630.00_, shall be a monthly' amount of $288,052.50. The
Annual Plan submitted by the Manager and approved by the County shall be revised each year
and agreed to by the parties as set forth in Paragraph 4(b) of this Agreement Based upon
.operating costs for the first operating period of $3,017,091.00, in the event the aciual costs to
operate the Facility, as set forth on the Annual Plan attached hereto as Appendixes Al, A2 and
A3 is less than $3,017,091.00, the County shall be entitled to 100% of the first $50,000.00 of
decreased costs from the amount shown in the actual Annual Plan. In the event the costs to
operate the Facility is less than $2,967,091.00, any such savings shall be divided equally between
the County and the Manager. The Manager will remit any such rebate based upon actual -
decreased costs to the County within ten (10) days after the completion of the reports by the
Manager as required by Paragraph 5 of this Agreement. In the event that the expansion of the
Facility is completed during the middie of an Operating Peniod, the parties agree to execute an
Addendum which reflects a revised Annual Plan, based upon the estimated amount of the Annual
Plan payment of $3,456,630.00 for the 60 bed facility as expanded. The comprehensive fee paid
pursuant to this Agreement shali not include rent paid by the County to the owner of the Facility.
The comprehenstve fee paid hereunder shall be the maximurn amount due from the County, and
such fee shall not exceed the amounts set forth in this Paragraph. '

7. Insurdnce. (a) The Manager shall maintain in companies and through brokers
reasonably acceptable to the owner of the Facility insurance of such kinds and amounts as the
owner shall be required 10 carry pursuant to the provisions of any mortgage outstanding affecting
the Facility or the plot of land upon which it is erected, as well as any other insurance that the
County shall require. A schedule of all insurance coverage, when obtained, shall be attached
hereto as Exhibit “B™ and made a part hereof.

(®)  Concurrently with the submission of the first Annual Plan, the Manager
shall furnish the County with a schedule setting forth the kinds and amounts of insurance the
Manager intends to procure in connection with the operation of the Facility. Such schedule shall
include, in addition to the kinds and amounts of insurence required to be maintzined pursuant to
any mortgage, such other kinds and amounts of insurance as the Manager shall deem necessary
or advisable for the protection of the Manager and the County. Promptly following receipt of
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such schedule, the County shall notify the Manager of all changes which the Comﬁ shall elect
to make in such schedule, and the Manager shall thereupon forthwith apply for and obtain, if
obtainable, all such insurance from such companies and through such brokers as the County shall
direct. ‘

(¢)  Concurrently with the submission of each subsequent Annual Plan, the
Manager shall furnish the County with a schedule setting forth the kinds and amounts of
insurance then in force and the pames of the insurers, and also setting forth such additionat kinds
and amounts of insurance which the Manager then intends to procure. Promptly following the
submission of each such schedule, the County shall notify the Manager of any change in the
kinds and amounts of insurance then in force or intended to be procured by the Manager which
the County shall elect to make and the Manager shall forthwith apply for and obtain, if
obtainable, endorsements to reflect any such change in the insurance then in force and such
additional kinds and amounts of insurance. All such additional insurance shall be obtained from
such companies and through such brokers as the Manager shall select and the County shall
approve, , ‘

(d)  All policies of insurance shall name the County, the owner of the Fecility,
the Manager, and such other parties as ray be required by the provisions of any morigage as the
- insureds thereunder, as their respective interests may appear. All policies of hazard insurance
shall inctude loss payment clauses in the form required by any morigage. The cost of any such
insurance shall be included as part of the comprehensive fee paid pursuant to Paragraph 6 of this
Agreement. The originals of all policies of insurance and duplicates thereof shall be delivered to
the owner of the Facility, the County and to the holder of any mostgage as the County shall
direct.

(¢)  The Manager shall procure, at the Manager’s own expense,
comprehensive general liability insurance, issued on a claims made basis, including blanket
contractual personal injury and broad form liability, naming the County as an additional insured
with minirmurn [imits of $2,000,000 for combined single limit for property damage and bodily
injury per occurrence and for all claims or injury or damage relating to the Manager’s operation
of the Facility and arising out of or in connection with the Manager's operation of the Facility,
including the Manager’s employees, agents, contractors, and invitees. Manager shall also

9



provide worker’s compensation insurance for its employees.

D Provided the Manager shall procure and keep in force all of the procurable
insurance required to be obtained by the Manager pursuant to the foregoing provisions of this
paragraph 7, neither the County or the Manager or their insurance carriers shall assert against the
other any claims for any losses, damages, liability, or expenses (including aftoreys’ fees)
incurred or sustained by either of them, to the extent that the same are covered by such
insurance, on account of damage or injury to person or property arising out of the ownership,
operz;ﬁon, or maintenance of the Facility. To the extent that the same exceed the amount covered
by such insurance, such excess shall be paid in equal parts by the County and the Manager. If,
however, the Manager'_shaﬂ have failed to procure and keep in'force such required insurance, it
shall be deemed solely liable for and shall solely pay for any and all losses, damages, liability,
and expenses (including attomeys’ fees) incurred‘ or sustained by the Manager or the County and
not fully reimbursed by insurance proceeds.

(g)  The County shall give prompt notice of all claims made against it or
against it and the Manager and shall cooperate fully with the Manager and with any insurance
carrier to the end that all such claims will be properly investigated and defended.

2, Early Termination of Agreement. This Agreement and the engagement of the
Manager shall be terminated, and except as to liabilities or claims which shall hav.e accrued or
arisen prior to such termination, all obligations hmﬁmdﬁ shall cease if any of the following
events shall occur: ‘

l (a) If, pursuant to any statute of the United States or of any state, the Manager
files in any court a petition in bankruptcy or insolvency, or for a reorganization, or for the
appointment of a receiver or trustee of all or a substantial portion of the Manager’s property, or if
the Manager makes an assignment for or petitions for or enters im;o an arrangement for the
benefit of creditors, or if a petition in bankruptcy is filed against the Manager which is not
discharged or stayed within 90 days thereafter.

(b)  If the Manegger shall cease to be actively engaged in the business of
opefaﬁng jﬁvemile detention facilities, and notice of termination shall have been given by the
Manager to the County. In such event, the Managélj will attempt to give the County thirty (30)
days prior written notice of this event if possible.
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(c)  The taking of the enfire or a substantial portion of the Facility or its
‘ services, ﬂnrough lawful condemnation proceedmgs by any governmental authority.

(d)  The loss by the owner of the Facility or of the right to possession or the
right to collect the income from the Facility due to any cause whatsoever, including, without
limitation, its default on any mortgage or other obligation, or by operation of law.

(&)  The owner of the Facility gives notice, within one hundred twenty (120)
days, after substantial dernage or destruction of the Facility by fire or other casualty, that it has
elected not to rebuild or restore the Facility.

- (  The County gives notice if the Manager shall have committed a material
breach of this Agreement, and the County shall have served written notice upon the Manager
setting forth the details of such alleged breach, and the Manager shail not, within forty-five (45)
days after the mailing of such potice, have cured such breach, or if such breach is of a nature that
-+ cannot be cured within such 45-day period, the Manager shall not within such 45-day period
have commenced and at all times thereafter have diligently proceeded in the sale and absolute
discretion of the County with all acts required to cure such breach. Any such termination shall
be without prejudice, however, to any and all rights and remedies of the County.

()  Except for the County s payment obligations as set forth in Paragraph (6),
County fails to keep, observe, or perform any material covenant, agreement, term or provision of
this Management Agreement to be kept, observed, or performed by County, and such default
continues for a period of forty-five (45) days after written notice thereof by Manager to County
and the failure by County to correct any such material breach. ‘

(h)  County fails fo make any monetary payrﬁent or perform amy financial
obligation, and such default continues for a period of forty-five (45) days after written notice
thereof by Manager to County, and the failure by County to cofrect any such monetary breach.

9. M In the event of any damage or loss to the Facility by fire or other
casualty, the Manager shall give immediate written notice thereof to the County.

10,  Indemnity and Hold Harmless. Each party agrees to indemnify and hold the other

party and jis agents and employees harmless against any and all liability, clmms demands, |

damages, costs, and expenses, including reasonable attorneys’ fees for the defense of such claims

and demands, arising from the conduct or management of the Facﬂlty or any failure on the part
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of either party to obsenre perform or comply with any terms, covenants or conditions of this
Agreement or from any act or negligence of either party, its agents, contractors, empioyees,
‘sublessees, concessionaires, invitees, or licensees in or about the Facility. In case of any action
or proceeding brought against either party by reason of any such claim referred to in this
Paragraph, the other party, on notice from such party, agrees to defend the actien or proceeding
relating to the failure of such party or their agents or employees to comply with this Agreement.

11 Prohibition of Assignment The Manager shall not assign this Agreement or any
of its rights hereunder; nor shall this Agreement or ary of the Manager’s rights or obligations
hereunder be transferable on the Manager’s part by operation of law or otherwise, without the
prior written consent of the County.

12, Agregment not an Interest in Real Property. This Agreement shall not be deemed
at any time to be an interest in real estate ora tien of any nature against the Facility or the fand
upon which it is erected. The rights of ﬁle.Manager shatl at 2} times be subject and subordinate
to all mortgages which may now or hereafter be outstanding, and to all renewals, modifications,
consolidations, replacements, and extensions thereof. This clause shall be seif-operative and no
further instrument of subordination shall be required by any mortgage. The Manager shall
execute promptly any certificate or other document that the County or any morigagee may
request as to such subordination, and the Manager hereby irrevocably constitutes and appoints
the County as the Manager’s attomey-in-fact to execute any such certificate or document for and
on behalf of the Manager.

13.  Notices. Any and all notices, consents, or directives by either party intended for
 the other shall be sent by registered or certified mail, retum receipt requested, to the County at
200 North River Road, Wilkes-Barre, Pénnsyivania 18711, Attention: Office of Budget and:
Finance, and to the Manager at 105 Park Street, Harrisburg, Pennsylvania 17109; with a copy to
Mette, Evans & Woodside 3401 North Front Street, Harrisburg, Pennsylvania 17110, At
Kathryn L. Simpson, Esquire, unless either party shﬂl have designated different addresses by
serving written notice of change of address on the other party by registered or certified mail.

14.  Enfire Agreement. This Agreement supersedes all agreements previously made
between the parties relating to its subject matter. There are no other understandings or
agreements between them.
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15, Non-waiver. No delay or failure by either party to exercise any right under this
Agreement, and no partial or single exercise of that right, shall constitute a waiver of that or any
other right, unless otherwise expressly provlided herein.

16. Headings Headings in this Agreement are for convenience only and shall not be
used to interpret or construe its provisions. '

17. Goveming Law. This Agreement shall be construed in accordance with and
govemed by the laws of the Commonwezlth of Pennsylvania

18'. ' Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original but all of which together shall constitute one and the
same instrument. |

19. Binding Effect. The provisions of this Agreement shall be binding upon and inure
to the benefit of both of the parties and their respective legal representatives, successors, and '
assigns. '

20.  Miscellaneous.

(a)  Any consent required of the County shall be ineffective unless it is in
writing and signéd by a duly authorized officer of the County.

(b)  The term “mortgage” as used in this Agreement shall be deemed to mean
mortgage, deed of trust, or similar document, and the term “mortgagee” shall be deemed the
holder of a mortgage.

(c) .This; Agreement cannot be changed or modified except by another
agreement in writing signed by the party soughtt to be charged therewith or by its duly authonized
agent.

(dy The paﬂles apree that any suit, action of proceeding arising under or with
respect to this Agreement will be instituted in the Court of Common Pleas of Luzeme Count;r,'
Pennsylvania, and each pé.rty irrevocably and unconditionally submits to the jurisdiction of such
Court for all purposes.

21.  Cooperation with Manager. Subject to the provisions of this Management
Agreement, County shall at ail times cooperafe with Manager in its effort to perform its duties
hereunder, including, without limitation, County shall comply with all covenants set forth in this
" Management Agreement.
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22,  Sale, Assignment, or Sublease by the County. Any sale, sublease, or assignment
by the County with respect to the Facility, other than to Manager, shall be expressly subject to
the terms and provisions of this Management Agreement. County shall cause any purchaser,
assipnee, or sublease to deliver to Manager written acknowledgment of its agreement 1o assume
and to perform County’s obligations hereunder including the payment of the Management Fee
described herein and County shall then be relieved of all its obligations under this Management
Agreement and except for liabilities of County arising out of event occurring prior to such
assignment.

23.  Authority; No Conflict; Consent. This Management Agreement constitutes the -
legal, valid and binding obligations of parties erxforceable in accordance with its terms, Each
party has the absolute and unrestricted right, power, authority and legal capacity to execute and

deliver this Management Agreement and to perform its obligations hereunder,

- Neither the execution and delivery of this Management Agreement nor the
consummation or performance of any of the transactions contemplated by this Agreement by
County or Manager will, directly or indirectly (with or without notice or lapse of time):

(a)  coniravene or conflict with or result in a violation or breach of any of the
organizational or operational documents of County or Manager or any contract to which County
or Manager or the Facility may be subject;

(b)  contravene, conflict with, or result in a violation of any applicable law to
which County or Manager or the Facility may be subject or give any authority or person the right
to challenge any of the transactions contemplated by this Management 'Agreement;

(c)  coniravene, conflict with, or result in a violation of any of the terms or
requirements of, or give any airﬂmoﬁty OF person thé right to revoke, withdraw, suspend, cancel,
terrminate, or modify, any license, permit or accreditation that is held by County or Manager or

- that otherwise relates to the Facility; . ‘ '

(d)  contravene, conflict with, or result in a violation of any of the terms or
requirements of the Mortgage; or

(e)  result in the imposition or creation of any lien or encumbrance upon or
with respect to the Facility or any portion thereof.’

3] Books and Records. To the best of County’s knowledge, the books and
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records of County pertaining to the Facility or other assets are complete and correct in all
material respects, and have been kept and muaintained in accordance with sound business
practices. _

24.  Brokers or Finders. County has not dealt with any broker or agent in connection
with the Facility who is entitled to abrokenige or finder’s fee or agent’s commission or other
similar payment in comnection with the sale, lease or management of the Facility or the
transactions contemplated hereby as a result of County’s dealings.

In witness whereof, the parties hereto héve caused this instrument to be executed on the
day and year first above written.

THE COUNTY OF LUZERNE
By: 4 ZJL?C‘: ,(2;&4‘29,&1
[
By: & L 2 V’@
By:
Attest: ' MID-ATLANTIC YOUTH SERVICES
CORP. .

Withani” 7 Buskee.

oA

o
WH , President
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APPENDIX A1
Mid-Atiantic Youth Services Corp.
Total Expense Recap

Luzerne County Request For Proposal

Personnel:

Salaries & Wages

Payroil Taxes

Pension

Heahh & Welfare

Conferances

. Other Personne| {incl W/C

Tota! Personnel .

Operating:
Communications
Utititlas
Food & Clathing
_ Bupplles
Agsots, Leases & Purchases
Purchasa Providers
Travel
A ather
Total Opemting -

Tgtal Operating & Personnel Expenses
Managemeni Fee
Total Expense

Fer Diem - B5% Qccupancy Rate

Jeffrey Glovino, MS
PreswentCEO
pid-Allantic Youth Services Corp.

4 YEAR 24 BED DETENTION FiNANClAL PROPOSAL

FA

fo. BIO3TIS:

Year 1
563,287
81,009
17,332
§7.080
4,000
22.BQ0
popABQ

11.235

5,250 .

8.000

18,000

3,000
18,000
63,485

956,974

180,000

1,438,974

153

Year 2
744,086
82,840
17,852
114,254
5,200
24,0600
238,231

11.600

5,400
8,240

18,540
*5,000
18,000
88,780

1.005,014

189,000

4,184,011

160

‘Year 3

735802
84,725
18,388

125,036

5,366
24,720
£649,378

11.948

5,562
8,487

19,095
5,150
18,000
658,783
1,035,162
198,000

1 233,462

166

F0z

Yeur 4
757,874
86,666
18,836
140,908
5617
25,462
983,270

12,306

5,729
8,742

18,889
5,305
18,000
70.847
1.086.217
210.000
1,278.247

A7%
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APPENDIX A2

R

e LS VAl IS at00as 1 Ge

Mid-Afantic Youth Services Corp.

Total Expense Recap

Luzerne County Request For Proposal

24 BEDS
Persannetl: Yezr 1
Saiaries & Wages 872,180
Payroll Taxes 76,752
Pansicn 21805
Hestth & Welfara 122,105
Conierences 4,500
Other Personnei 2c£,200
Tota! Parsonns} 1,122,542
Opersting:
Communicatians 14,325
Utllites
Faod & Clothing 5,250
Supplies 8,000
Agsets, Leases & Purchases 21,000
Purchase Providers 18,000
Travel 12,000
Ali other 18,000
Tota! Oparating 83,575
Totm Operating & Personnel Expensas 1,216,147
Management Fee 225,000
Tolal Expents 1 A41.147
per Oiem - Rate 24 Beds §85% 36 Beds @BE5% 194

Jeffcey Giovino, MS

President/GEQ

PAA MG OIUITESHIU

4 YEAR SECURE RESIDENTIAL FINANCIAL PROPOSAL

Mid-Attantic Youth Services Camp.

14 BEDS
Yeor 2
1,024,817
80,192
25,523
168,085
6,000
30.000
"%,344,819

45000
7,800
14,000
22000
19,000
12,000
18,000
107,800
1452619
270,000
1,722,519

154

36 BENS
Ygard
,055.865
92 BB
26,392
173,129
6,180
30,960
1,385,464

15,450

8,034
14,420
22,660
18,570
12,360
18,000

110,494

1,485 858
" 285,000
1,780,658

158

Fouls

36 BEDS
Yeard
1,087,335
95685
27,183
178,323
6,265
31,827
1,426,718

15,814
8,275
14,858
23.340
20,157
12,723
18,000
113,269
1,538,987
300,000
839,987
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Exhibit K



ACS FINANCIAL SYSTEM
04/27/2009 10:16:38 vendor Payments uigtory Report

Report Selection:

nue to the current security settings,
this report may not reflect all account information

Ccptional Report Title......- MAYS

INCLUSIONS:

Fund & Account........-cccc

Check DaLe. . ovnvrrrarms e thru
Source Codes...... oo thru
Journal Entry Dates.......-- thru
Journal Entry Ids......--«-- thru
Check NumbeL.....veovres thru
project/Grant. .. ..o thru
Vendor. . oanmerrsrer st 011125 thru 011125
TOVOLOB 4 v v eenrans st ts thru
Purchase Qrder.......«.ce-" thru
BANK. . v earmen chru

Totals Only2....vcee-err”
1069 Vendors only7?.ce-vnneen-
Lower Docllars Limit... ... .-

Run Instructions:
Jobg Banner Copies Form printer Hold Space LPI
L 01 b4 S 6

LUZERNE COUNTY, EA
GL050S8-V06 .80 COVERPAGE
GL540R

thru

Lines CPI CP SP
066 19



aCcS FINANCIAL SYSTEM LUZERNE COUNTY, PA

04/27/2009 10:16:38 vendor Payments History Report GL540R-V06 .80 FAGE 1
MBYS
YENDOR NAME AND NUMBER
CHECK# DATE DESCRIPTION AMOUNT CcLAIM INVOICE PC# 9 F § ACCOUNT NAME ACCOUNT
MID ATLANTIC YCUTH SERV 011125
491678 06/185/05 MONTHLY SERVICES 251,424.25 106411 1 N D W ACCOUNTS PAYABLE 100.00.200120
422493 07/07/05 MONTHLY PAYMENT 251,424.25 109327 2 N T W ACCOQUNTS PAYABLE 100.00.200120
423575 08/01/05 MCNTHLY SERVICES 251,424.25 112917 3 N P W ACCOUNTS PAYABLE 100.00.200120
424641 09/01/05 MONTHLY PMT SERV REN 251,424.25 116882 INV 4 N P W ACCOUNTS PAYABLE 100.00.200120
425722 10/03/05 MONTHLY PMT gERV REN 251,424.25 119964 5 NPW vnnodZem‘m»mvmrm 100.00.200120
426807 10/31/05 MONTHLY PMT SERV REN 251,424.25 124408 & N P W ACCOUNTS PAYABLE 100.00.200120
428260 12/08/05 MONTHLY PAYMENT 251,424.25 128832 7 N P W ACCOUNTS PAYABLE 100.00.200120
425091 12/30/05 SERVICES RENDERED 281,424.25 131715 8 DEC 2005 N P W ACCOUNTS PAYABLE 100.00.200120
230372 02/01/06 MCNTHLY SERVICES 285,688.90 136084 1-06 N P W ACCOUNTS PAYABLE 100.00.200120
\M 431483 03/02/06 02/06 SERVICES 288,052.50 139484 2-06 N P W ACCOUNTS PAYABLE 100.00.200120
£ 432772 03/31/06 SERVICES JUVENILE CN 288,052.50 143732 3-06 N P W ACCOUNTS PAYABLE 100.00.200120
. 433512 04/27/06 MID-ATLANTIC YOUTH S 288,052.50 4/086 N D OTHER CONTRACTUAL SE 100.4238.000.3111
433597 04/27/06 2 YR SERVICE zwwmbzaw 1,244.00 146577 417PS N P W ACCOUNTS PAYABLE 100.00.200120
- 434655 05/24/06 MONTHLY SERVICES 28%,052.50 5/06 N D OTHER CONTRACTUAL SE 100.4238.000.3111
7435792 0g/26/06 MONTHLY SERVICES 288,052.50 6/06 N D OTHER CONTRACTUAL SE 100.4238.000.3111
o 436702 07/25/06 MCNTHLY SERVICES 288,052.50 7/06 N D OTHER CONTRACTUAL SE 100.4238.000.3111
7, 438055 08/28/06 MONTHLY PMT SERVICES 288,052.50 AUG 2006 N D OTHER CONTRACTUAL SE 100.4238.000.3111
T2 439177 05/26/08 RENT 288,052.50 N D OTHER CONTRACTUAL SE 100.4238.000.3111
ww‘p»ommm 10/24/06 YOUTH SERVICES GRCUP 288,052.50 10/06 N D CTHER CONTRACTUAL SE 100.4238.000.3111
o 442670 11/21/06 YOUTH SERVICES GRCOUP 288,052.50 11/06 N D CTHER CONTRACTUAL SE 100.4238.000.3121
J7 443346 12/18/06 YOUTH SERVICES 288,052.50 12/06 N D OTHER CONTRACTUAL SE 100.4238.000.3111
Do 443859 01/03/07 YCUTH SERVICES 288,052.50 1/07 N D OTHER CONTRACTUARL SE 100.4238.000.3111
/7 445934 03/07/07 YCUTH GERVICES CCRP 288,052.50 2/07 N D OTHER CONTRACTUAL SE 100.4238.000.3111
446635 03/26/07 YOUTH SERVICES GROUP 288,052.50 MARCH 07 N D OTHER CONTRACTUAL SE 100.4238.000.3111




ACS FINANCIAL SYSTEM

04/27/2009 10:16:38
VENDOR NAME AND NUMBER
CHECK# DATE DESCRIPTION
M w\webwzeHo YOUTH SERV 011125
/ § 447700 ca/24/07 YOUTH SERVICES GROUP 288,
\xw 448892 05/24/07 YOUTH SERVICES GROUP 288,
723861 05/24/07 PTSD TRAINING
724103 06/14/07 TRAINING
Sl
Y 451322 06/25/07 YOUTH SERVICE GROUFR 288,
i3 452624 07/26/07 YOUTH SERVICES GROUP 288,
,upw 453483 08/21/07 YOUTH SERVICES GRQUP 288,
.whudkm»mop 09/18/07 YOUTH SERVICES 288,
2. 455355 10/16/07 YOUTH SERVICES GROUP 288,
m;,gpmqmqm 11/28/07 YOUTH SERVICE GRQUP 288,
. 458324 01/07/08 YOUTH SERVICES GROUP 288,
7 458333 01/07/08 YOUTE SERVICES GROUP 288,
458398 01/07/08 RADDN'L MTHLY MGMNT F 367,
i 458398 01/07/08 DORM C REPATRS/REPLACE 8,
. 458398 01/07/08 COMPUTER 4,
4583098 01/07/08 FILING CABINET
381,
458891 01/07/08 ARDD INCREASE 30,
459749 01/28/08 YOUTH SERVICES GROUP 318,
461640 03/28/08 YOUTH SERVICES GROUP 318,
463160 04/25/08 YOUTH SERVICES 318,
465392 05/27/08 YOUTH SERVICES GROUP 318,
47234 07/16/08 FINAL PAYMENT 318,
468681 08/25/08 JULY JUVENILE DETENTI 68,
468681 08/25/08 OFFENDERS PRGRM 07/08 31,
a¢ps81 08/25/08 RESIDENTIAL SECURE TR 10,

110,

vendor Payments History Report

AMOUNT

052.50
052.50
255.00
45.00
052.50
052.50
052.50
052.50
052.50
052.50
052.50
052.50
821.96
689.26
139.04
593.59
243,85
651.83
704.33
704.33
704.33
704 .33
704,33
685,00
620.00

075.00
380.00

MAYS
CLAIM INVCICE PO#
APRIL 07
MBY 07
197806 100
201368 JUNE 2007
JUNE 07
JULY 07
AUG 07
SEPT 07
ocT 07
NOV 07
DEC 07
JAN 08
39g180 01/07-12/31/07
228181 100
228182 101
228183 102
*CHECK TOTAL
JAN 08
FEB 08
APRIL 08
MAY 08
JUNE 08
MARCH 08
259840 07-08D
259841 07-08FS/S0
259843 07-08T

*CHECK TOTAL
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ZEE

ACCOUNT NAME

OTHER CONTRACTUAL
OTHER CONTRACTUAL
ACCOUNTS PAYABLE
ACCOUNTS PAYABLE
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CCNTRACTUAL
OTHER CONTRACTUAL
ACCCUNTS PAYABLE
ACCOUNTS PAYABLE
ACCOUNTS PAYABLE
ACCOUNTS PAYABLE
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
OTHER CONTRACTUAL
ACCOUNTS PAYABLE

ACCOUNTS PAYABLE
ACCOUNTS PAYABLE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

SE

LUZERNE COUNTY, PA
GLS540R-V06.80 PAGE

ACCOUNT

100.4238,000.3111
100.4238.000.3111
920.00.200120
920.00.200120
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.00.200120
100.00.200120
100.00.200120
100.00.200120
Hco.ﬁwwm.ooo.uHHH
100.4238.000.3111
100.4238.000.3111
100.4238.000.3111
100.4236.000.3111
Hoc.ﬁmum.ooo.uHHH
100.00.200120

100.00.200120
100.00.200120

2



ACS FINANCIAL SYSTEM

Q4/27/2009

VENDOR NAME AND NUMB

CHECK#

MID ATLANTIC YOUTH SERV
469510 09/16/08 AUG

469510
469510

470457
470457
470457

472812
472812
472812

473460
473460
473460

474289
474289
474289

475613
475613
475613

476474
476474
476474

477161
477161
477161

10:16:38

DATE

09/16/08
09/16/08

10/17/08
10/17/08
10/17/08

12/03/08
12/03/08
12/02/08

Q1/09/09
p1/09/09
01/09/09

01/22/09
01/22/09
01/22/09

03/12/09
03/12/09
03/12/09

03/26/09
03/26/09
03/26/09

p4/17/09
04/17/09
pa/17/0%

ER
DESCRIPTION
011125

2008 JUVENILE DET 78,
AUG 2008 RESIDENTIAL 10,
AUG 2008 OFFENDERS PR 31,
120,
JUVENILE DETENTION SE 74,
RESIDENTIAL SERV 12,
OFFENDERS PROGRAM 30,
117,
JUV DETENTION 8VCS 10 84,
RESIDENTIAL SECURE TR 20,
OFFENDERS PRGRM OCT 0 31,
135,
JUVENILE DETENTION SV 61,
RESIDENTIAL SECURE TR 13,
OFFENDERS PROGR2M 34,
115,
12-08D/JUVENILE DETEN 72,
12-08T/RESIDENTAL SEC 20,
12-08F58/50 OFFENDERS 42,
135,
01-09D/JUV DETENTION 57,
01-09T/RESIDENTIAL SE 12,
01-09FS/80 OFFENDERS 41,
117,
02-09D/JUV DETENTION 27,
02-09T/RESIDENTIAL SEC 9,
02-09FS/S0 OFFENDERS 28,
65,
03-09C/JUV DETENTION 38,
03-09T/RESIDENTIAL SE 10,
03-09FS-50/0FFENDERS 31,
g0,

VENDOR TOTAL

12,2186,

yvendor Payments Histery Report

AMOUNT

945.00
075.00
620.00
640.00

670.00
350.00
§00.00
£20.00

075.00
150.00
620,00
845.00

845.00
500.00
340.00
6£85.00

960.00

150.00°

160.00
270.00

570.00
175.00
140.00
885.00

645.00
100.00
560.00
305.00

475.00
075.00
620.00
170.00
104.23

MAYS

CcLAIM INVOICE

262823 08-08D
262824 08-08T
262825 08-08F5/80
*CHECK TOTAL

267232 05-08D
267233 09-08T
267234 09-0BFS-80
*CHECK TOTAL

272431 10-08D
272432 10~08T
272433 10-08F3/80
* CHECK TOTAL

275747 11-08D
275748 11-08T
275749 11-08FS-50
*CHECK TOTAL

279474 DEC 2008
279474 DEC 2008
279474 DEC 2008
*CHECK TOTAL

283218 01-C9%D,01-09T,
283218 01-09D,01-09T,
283218 01-09D,01-09T,
*CHECK TOTAL

2p8184 FEB 2008
288184 FEB 2009
288184 FEB 2009
*CHECK TOTAL

291139 MARCH 2008
291139 MARCH 2008
291139 MARCH 2009
*CHECK TOTAL

PO#
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ACCOUNT WAME

ACCOUNTS
ACCOUNTS
ACCOUNTS

ACCOUNTS
ACCOUNTS
ACCOUNTS

ACCOUNTS
ACCOUNTS
ACCOUNTS

ACCOUNTS
ACCOUNTS
ACCOUNTS

ACCOUNTS
ACCOUNTS
ACCOUNTS

ACCOUNTS
ACCQUNTS
ACCOUNTS

ACCOUNTS
ACCOUNTS
ACCOUNTS

ACCOUNTS
ACCOUNTS
ACCQUNTS

PAYABLE
PAYABLE
PAYABLE

PAYABLE
PAYABLE
PAYABLE

PAYABLE
PAYABLE
PAYABLE

PAYARLE
PAYABLE
PAYABLE

PAYABLE
PAYABLE
PAYABLE

PAYABLE
PAYABLE
PAYABLE

PAYAELE
PAYABLE
PAYARLE

PAYABLE
PAYABLE
PAYABLE

LUZERNE COUNTY, PA
GL540R-V06 .80 PAGE 3

ACCOUNT

100.00.200120
1006.00.200120
100.00.200120

100.00.200120
100.00,200120
100.00.200120

100.00.200120
100.00.200120
100.00.200120

100.00.200120
100.00.200120
100.00.200120

100.00.200120
100.00.200120
100.00.200120

100.00.200120
100.00.200120
100.00.200120

100.00.200120
100.00.200120
100.00.200120

100.00.200120
100.00.200120
100.00.200120



ACS FINANCIAL SYSTEM
04/27/2009 10:16:38

VENDOR NAME AND NUMBER
CHECK# DATE DESCRIPTICHN

REPORT TCTALS:

vendor Payments History
MAYS

AMOUNT cLaIM INVCICE

Hw.me.Hcp.mw

RECORDS PRINTED - 000073

Report

PO

9 F & ACCCUNT NEME

LUZERNE COUNTY, Ph

GL5S40R-V06.80C PAGE

ACCOUNT

4



ACS FINANCIAL SYSTEM
04/27/2009 10:16:38

FUND RECAP:

FUND DESCRIPTION

100 GENERAL FUND
320 CHILDREN AND YOUTH SERVICES

TOTAL ALL FUNDS

P100 GENERAL FUND
P105 FISCAL AGENCIES
Wl28 GENERAL FUND

TOTAL ALL BANKS

Vendor Payments History Report

DISBURSEMENTS
12,215,804.23
300.00

i2,216,104.23

DISBURSEMENTS

1,954,912.99
300.00
10,260,891.24

12,216,104 .23

LUZERNE COUNTY, PA
GLOG0S5-V06.80 RECAPPAGE
GL540R
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B NT AGRE

Th:sAgreementlsmadcﬁwJ__dayof Mhﬁmnﬂm&mﬁoﬁm(&e “County™) and the
Cm!:toanmmonl’lﬂs ofl..nmmecounty (&W}(@Wmﬁﬂﬁmwhmwmuﬂn"mmﬁ)
with a principal place "of business of Luzeme County Courthouse, a00 North River Street, Wilkes-Barre,
Peansylvania 18711 and Westery Pa. Child Care, LIC whose principal place of business is 12 Dakote Drive,
Aliegheny-Clarion Industsial park; Eraienton, Pennsylvania 16373 hereinafier referred fo as the “Owner”.

Witnesseth
mmmm,mﬂmmhucmm&amﬂdmmmmmﬂﬁmh
Anegbenmish:p,BnﬂerCumY Pmmsyhmhfwmemandmmtofyomh(ms“FwHMmd.Whm
mqumdmdmlnw #ﬂhmﬁﬁeﬁdeby&umsﬂmmmmmﬁPubﬁchﬁmmlmﬁde
dn!dwe\fmemvmforchﬂ&mandwnﬂyandudemounofnnhngsuchm available to the County;

WHEREAS, the County has the anthority and duty to provide child welfare services to children and youth
by reason of: .

(2) Section 2168 of the Act of Augwnat 9, 1955, P.L. m,knmudnComrtyCodeasumeﬁdedGG

P.5. Section 2169%

) AttwleVﬂandAmdcﬂtofﬂwAdoquly 1967, PL. 31, known as the Public Welfare Code, a3

amended; by the Act of Fuly, 1976, P.L. 846, No. 148 (2 P.S. Article IV and VIT);

()  The Javenile Act, 42 PA C.S. Sections 6301-6365, as amended (relating to Rrvenile Matters);

(0 - Sectian 405, Act of June 24, 1937, PL. 2017, as amended (16 P.S. Section 2163 ead 62 P.S.

Section 2035, respectively), known as the County Institations District Law;
(e} Act of November 1976, P.L. 438, No. 124, as amended (11 P.S. Section 2201-2224) known as the
Child Protective Service Law;

[§)) Americans with Disabilities Act, 42 U.S.C. Sections 12101, et. s2q.;

® unilymd!dedlmll.eavehd:;md

() And any other relovant laws and regalations.

WHEREAS.theCmtydssmmswmtmdmm@)bedsmafuﬂ-umebmsfm Shelmrcarcat
ﬁeFacihtyto cmnpty with i duty o provide child and welfare services.

“NOW, ﬂ{ﬁkﬂ?@ﬂﬂ.hmsﬂa&mnfﬂnmmlpmmssmmmcdhendn,ﬂmpmms, intending to be
bound heteby, immmmltyumiershmdandagmdasfouom

I GENERAL PROVISIONS

Al This Agreernent is subject to ali applicable provisions of State and Federal law and
regulatioas related to the provision, delivery and fimding of ciild welfare services to
children and youth.
The Owner, for and in consideration of the compensation hereinafter set forth, agrees 10

provide child welfire gervices to children and youth referred to it by the County and/or
the Court and zecepted by the Owner.
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TheComtyhembYmmsd:eﬁghtmnﬁﬁmninctg)he&fn}ﬂehﬂmmm
Facility, at the rates st forth in Article X, commencing July 1, 2006. The Owner agrecs
toamanﬂmveninc@)bedsmnﬂlﬂ-ﬂmebasisfwﬂmCmmtthhenchamat
the Facility, subject 1o the provisions of Paragraph V. herein.
ﬂECnmtyshanpvﬁdealistofposiﬁmmd?or" tviduals shown on Aftachment A,
whinhshnlihweﬁwauﬂmﬁywmnhmmmserﬁcespmﬂdedfurbyﬂwownen The
CmnﬁyshaﬂﬁnmediatelymﬁEyOnm,inwﬁthg,ufmychangsinpmnelﬂm
affect authorization. ‘
mcﬁmmwmgnsﬂmﬂmmhastheexprmsﬁglnmdewmhsdmics
md!oramiguiuﬁglnsbemmderwaﬁrstclassmuimﬁuntomamgntheopumﬁonof
t]m&medmparformﬂnobﬁgaﬁomoﬂheOwnamﬂcrﬂﬁsAganmt(a"Smim
Provider”}). m()wmrcomnnlsmdagxmthatany such Service Provider shall have

The County shall provide the Owner with all medical, dental, and eny other heatth
Teports, memdsmdmns,medicavdtmlalmsenm,nvaﬁd court order, information
reganding religiovs affiliation, and axry and all other pextinent information prior to of upoR
the date of placement, whichever is sooner.
mmnmmpiy.uamhﬁtnmbﬁicidmtﬁyﬁlginfmmaﬁmmdm
information about the chikl or youth which could impact on the health and welfare of the
child ot othes individuals in the facility =t the thme of placement.

All oitﬂ'mﬂl;edhﬂ'mmaﬁonmuﬂ.be submitted to the Owner within tex (10) calendar
days of the date of piacement.

In a1l cascs, unless specifically stated in writing, the Owmer shall retsin responsibility of
physical custody for the child during the period of placement. In visiting situations, such
a3 holidays or vacations, the Coumty shall collaborate with the Owner to facilitate for

each child a home for vacations, botidays, or ather designated situations during the
child”s placement.

SERVICE PLANNING

When required by law, all parties coMaboratively ghall develop a writlen plan fo
determine responsibilitics and define services to be provided by the Owner and/or the
County for each child or youth uccepted by the Owner.
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B. mmmeismsubmitafmﬂyvimﬁmpmmmcmm@pmm Such plen
shﬂhuaminimmnbeoonsism“ihDPngnhﬁmsmnmingmeﬁequzncy,
duraﬁm,mdlmﬁunofvhitaﬁm. Fmﬁx:r.ﬂ:eplanmus!imludemquuiremenlsset

Emmﬁkwﬁlﬁnma&ndymmammimobﬁgaﬁommdmmendr
3f either pasty violates eny of the covenunts or stipuiations of this Agresment, (togethex “the viplating party”) the
mmjmmmmummmmmmmmmkAWbymgmmoﬁm
mmmmgmemmmmﬂ Etm‘hiW(W)dﬂ?sbefﬂcmeeffacﬁvedatenfsuuh
mm:‘rmtiun.mviolathzgpm'tyshallhnwm(Su)daysmmaaiddsfaultorvinldionmd,ifﬂnmismmd.
thisAgreemuﬁshllrcmaininfullﬁmeandeﬁactmmcwemofmmmhmanﬁnismaorm:ﬁnished
WMMWMMMmWWmWWMMmmduMW
shall,atthenptiunoftheCoumy,hacomahstputy,andﬂ:cmasmﬂbeendﬂudmméveuampﬂnsnﬁnnfor
wukmmpletedmnmhdommmandmhermxt:ﬂals.

All contraciual mﬁmsmhﬁugmthepm'ision nfﬂ:esarﬁwhythBOwnetshal],upon
mmimtionbyeiihﬂ'paﬂy,hemﬂwﬂhﬁaﬂﬁny(m)daysofﬂ:edamefmninaﬁonbytherendu"mgufahil]
maﬂ&ed“ﬁnalbill"hythe(}wnenomec«mty. '

v. TERM

Thnmufﬁais.&grwnemshnnbeﬁﬁmen(m)mmmscommmcinglum 1, 2007 and expiring
Jume 30, 2008 (the “Term"). Unless eithex party proviies written notice of their intent not to renew this Apreement
fmmﬁdﬂbﬂﬂmm&emtnmﬂlemﬁw(%)dayspﬁortothecxpimﬁonofﬂminhiﬂwm,ﬁﬁs
Agreenm;lnnmmaﬂuﬂyexmdformmﬁummMeﬂhapmywnﬁnﬂesmisAgremuntutkastn‘mety
o0 duyspriorwﬂmenﬂofmywmhereof. Client mnymﬁhmﬁethisﬁgreenmtuponﬂﬁrty(m)dayswﬂunn
notice o Owner.

vI.  SERVICES
A Clothing |
n The County agrees lo provids, et the time of placement, a basic seasonal
wardrobe, sufficient to meet the child’s needs. Acompletewﬁumcloﬂﬁngandmisceihinous
h;vmy,mlmnattheﬁmeofplacmem.willbedoammtedbyﬂ}eOmrnndsubmimdmths

Countywiﬂﬁnmm(’l}m’lendﬂdays. Iftbe‘mvmtoxyshwsmixmquﬂtuwudtdu,an

mﬂmmimm&ﬁﬁaldoﬂﬁngmhmesshaﬂbegimmmaOWnuwmeCoumy, The Owmer

mm«mcmmmmawsmcm&@mmmmmwm

Connty, within sbdy (60) days of placement date in an amount not to exceed $150.00. The

omsmnmnummubyamﬁmcmgmmm. reflocting the purchases. 16

ﬂlisinvoimhmm@wﬂﬁeﬁm«(ﬁﬂ)mmmmmaymﬁmmbmnd
this date.
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{2) In the case of an unplanned discherge et results in the child's clothing not
Mﬁngﬂmt)wnerwﬁhth:chﬂdatﬂw time of discharge, it shall be the joint responsibility of the
County end the Ownummakemgemmtsformumhgthechﬂd’schﬂﬁngmdanpamal
items within ten (10) working days. During that period of time, the Owner j3 responsible for
ensuting the avaitability of the clofhing and personal items to the County. 1 the Comnty does not
meke arrangements within ten (10) working days following discharge, the Owner has no
obligation to casure availability of the child's clothing and other possessions.

B. Physical/Mental Health Care

¢)) nisdwrespmihiﬁ!yoﬂheconntytnpmvideﬂmmssarymmufpaymmt
fmaﬂphyﬁavmcnmlhealﬂlmmddumlmmmtheabsmcenfadﬁrdpmypaym The
Cousty shall apply for all public benefits on bebalf of the child, smciuding but not Kmited to,
Public Assistance, Medical Assistanee, Social Security or Supplemental Security Income. The
CnuntyshaﬂpmﬂidemeOWBuwiﬂlmdiwl assistanworAmascmﬂ(s)ortheinﬁnmaﬁm
msmytonbmhﬂﬁrdpa‘typaymem The County will oot reimburse Owmer for medical,
dentz), psychological and psychintric services for eligible children, if the service is covered under
Public Assistanes, Medical Assistance, Social Security, Supplemental Security, or cther third
PATLY COVErage. %mmm_&mmmmdmmndmwmﬁhhhmmsihhm
ﬂnOwuer,thuOmshallmilsbesteﬁousmsacmeawﬁuzncsﬁmaieofcostofservioam
the County for authorization of payment. Ithwnurstmllsuhmit.awstbreukduwnofsaid
ccpmwiﬂ:mchmﬂﬂyhmimfmmyminsmdphyﬁavmemlheaMmremddmml
Wmﬂmmm.w#mlimimhmmfmﬂapmmammhﬁsin
accordance with this Agreement.

In emergency situations, the above lenguage requiring prior approval shall not apply, however, the

Owner shall notify the Client of the emergency event within twenty-four (24) hours. The Owner shall provide the
Client with the neccssary fnformation so that the Client may mnptmmmpmymdmm"physwmm
health care costs that are not covercd by Medical Assistance or third party coverage. The Owner shatl use =ll
rmomblcalmaﬁm:wihblewhid;wﬂlrwultinﬂmlowmoostmlhemsolnngasthehealﬂlandwulfm'c
of the child or youth is nat compromised. |

UNAUTHORIZED ABSENCES
A Deihdﬁﬂm%mad:ﬂdoryouﬁisvulmﬂmﬂyabsmtﬁomﬂmmpuﬁskmofﬂle

Owner for a period of at Jeast twenty-four (24) hours, the child is to bs considered a-
runsway.
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B. Notiﬁwﬁon:nismemspoﬂsibﬂityofﬂ:eOvmcrmmﬁﬁaﬂappmpﬁmpanies,
incloding the Client and legal anthorities, when a child is classified as g rengwey. Soch
notice shall immediately be given orally o the police and Client, 1o be followed by
written notice to the Client within seventy-two (72) hows of the dme the child or youth
was classified 8 nmawsy. Itisa]soﬁncmponsi‘nﬂityofthaﬂwnﬁingiveappmpﬁate
ornlmdwriﬂenmﬁce,sdeﬁnndabove,whmdwchﬂdisﬁmndormnnadtome
Owner’s physical custody.

C. Dlschnrge:Whmlﬂmisanumthmimdahsmce,thanmahanmnﬁnuem provide
services or hold 2 space for the child for five (S)daysﬁumﬂaethneofmamamhmimd
absence, unless cither parly notifies the other that the child is to be considersd
discharged. When oral notice is given, dm'mgﬂmﬁve(S)daypeﬁod,thatﬂlcchﬂdism
becmsidereddisdmged,theOwnerisnoloqymponﬁbhforﬂmchﬂdmdnwdnot
accept the child back into placement. At the end of the fifth day of the uvnauthorized
absemc,ﬁndﬁldismbectmsidmnddischargednnmme County mekes arrangements
to contirme the child in care. TheComlyshaﬂhemponsib]eforpaymmttoﬂxe(}wner
consistent with this paragraph until the time of discharge.

VI, ADDITIONAL EXPENSES

The Cliemt is responsible for all sdditional expanses not specifically desoribed hereln, required by
the child or youth hmhdhg,bﬂmlﬁnimdm,cosmfmnmspormﬁontomdﬁumﬂmFacﬂity,mstsrelamdm
adjudimﬁmmdmymha'addiﬁomlmfeqnhedbycww. Extraordinary costs do not inclods costs for medical
expenses.

IX. DISCHARGE

In cases where either party requests an unplanned discharge, thirty- (30) days notice is required
exsept in ceses of an emergency. An emergency is defined as acute behavior, which, in the opigion of the Ovmer,
endangersﬂmhzalﬂmrsafetyaftbechikioroﬂms. ‘

If the unplanned discharge is due to the child experiencing a psychiatric cpisode, the
endangerment of self ar others, dus to the commission of 2 crime within the jusisdiction of the Owner (which may
include physical facility/equipment or personnel of the agency), the Owner, in consultation with the County, is
required to take immediate appropriate action, which may include committing the child to a hoapital, obtaining
intervention services or utilizing the criminal justice system. Such actions will facilitate appropriste plaoning for the
child. ]

'!beOwnm-shnl[giveawriﬁennoﬁneofdiscbargetomem:tyw&winthirq(zﬂ)mlmdardm
of the dischatge. This notice must inchude:

(l)mﬁrﬁsmﬁgnhdnﬁngwhddﬁmipﬁonofwmmMmmM' i it and
meomsuﬁonsml;eninresponsctom;m .
(Z)adisclmrgcmmmyconmmmm&mtdeuilwfaciﬁmmﬂmingfmmc
child, including recommendations for care and treatment,
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mCumyhastherig,httomnmem ulﬁ]dﬁomthe(}wner’spmgrmmuﬁxecm's
discretion, end shafl provide written potice to the Owner explaining reasons for removal. |

X.  PAYMENKS
The County, in consideration of the service provided by the Ovmer under this Agresment, shall

paymecywnﬂ'for services rendered mapm'dianorunitofsavioebasis forﬁaeﬁrstandaﬂmhsetplemaaysof
care including residents {hat remain &t the facility after 12:00 noon on the day of discharge. The rate for Shelter
cmsuviness:nubeTwoHmmednonm(szno.oo)pnrdny,perbadremdfomepuindIunr. 1, 2007 through
Func 39, 2007. The rate for Shelter Care Services shall be Two Hundred Doilars Ten (§210.00) per day, per bed
reserved for the period July 1, 2007 through JMSG,ZMS.ThmﬁH,OwnashﬂmﬁfyﬂleCmmtyasmperdiem
rdeforeanhsummaiwwnmhmﬁmninety(w)days-pﬁormﬁtee:piraﬁmofewhemessiveyear,
Billinginfmnaﬁonﬁrmch child at the Facility mﬂbemnwedtomeappmpﬁate(:ounty
depsriment, bry the Owaer on o befoce the fifth (5%) working day of the mouth immediately following the provision
of services. Thecmﬁy-shnllissuﬂpaymmtnommanmm(m)mlendarduys Mﬁemememmiwwu
received, .
XL AQQI[WMCIALREPOEE§_
(A) Pederal Audit Requirements _

The Owner shail comply mallmatuialrupcdswﬁhall-feﬁmlandstdit

mmmandmyomzrappﬁtzblelawonegtﬂaﬂuqmd anyammdmuﬂBwsuch

other applicable law or rezulation which may be enscted or p:omulgaw&bythcﬂ-,dzml
government. :
® Financisl Repors

) In conjunction with the fnancial and compliznce audit, the Owner shall submit
snformation comceming jts costs in such a manner as to allow the County 10
maximize its receipt of Federal and State money.

@ Inre;mﬁnginformation, the Qwner shall provide costs by purchase category for
each service the County purchases from the Owner.

)] The Owner agrmﬂmlitwillnutuseinviolaﬁan of Federal or State law money
received from the Covnty pursuant to this Agreement © pay for the cost of
unrelated services provided by the Owner.

XIL N DI US|
lnm'yingwtthemsofthisAgmemmt,bmhpmﬁesagrwnmm discriminate against any
employes or client of o'dm‘permmmomrlofage. tace, cn!ot.sex,reiigionsmed,naﬁomloﬁgin,marimlm
or handicap. The Owner and the Client shall comply with the Contract Compliance Regulations of the Pennsylvania
Human Relations Commission, amy pertinent Executive Order of the Goveror and with ell law prohibiting
siscrimination in hiring or employment opporfunitics and the provisian of child welfire seevices.
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Xo1.  INSURANCE
mmdxuﬂ,mhssolemmdexpmmpmmmdmhnﬁamﬁﬂl force and cffect
ooverh:gmeperﬁ:rmameofﬂne services rendered undec this Agresment. In addition to the insurance coVerage and
lhnhq:eciﬁedhﬁﬁtn,ﬂ:e()wﬂﬂ'shaﬂobmh myoﬁu'insmmcecovemguasmaybn required by law.
A Genersal Liability Insarance
m Limits of Liability $1,000,000.00 in the spgregate and per OCCUITERCE.
@ Coversge: Premise operations, blanket comtractuel Yability, personal injury
Jiability {employee exclusion deleted), products and completed opersations,
independent GODtractors, eqployets and volunteers as additional insured, joint
liability, and broad form property damage (inchiding completed operations).

B. Workers' Compensation and Employers® Lisbility Insurance
(§) Limits of Liability: Workers’ Compensation - Statutory Limits. Employers'
Liability: Statutory Limits.

@ Ofher Staies’ coverage and Pexmsylvamia endorseanent.

Bach policy and Certificate of insurance shall contein: an endorsement naming the County as
m&ﬁmmmmmamﬁmm“mmm (30) calendat days prior writizn notice be
given to the County in the event coverage is canceled of non-renewesd or lizaits or COVeTage reduced.

Ifﬂleownadnsirumse!finmmyoraﬂofﬁnwverageﬁstaﬂinﬂxissediun,itslm]lpmide
tmheCmmIardocnmentahonihatmhseﬂinsmcehnsreceivedaﬂxheappmnlsrequhedbylaworragulaﬁun,as
weﬂut&mﬂmﬂtw&i&dﬁnmﬁlWofﬂwMu’sW&. Anycoveragéwhidnisse)finsmed
Mmﬁk&emmlhﬂsmdhneﬁmuﬁcw;eﬁswdinlhismﬁm

) ﬁhmﬂmu%mmmmwmqummmﬁemwMMemoﬁg&ﬁsm
trdsuchfuﬂmc‘assmﬁalmhoﬁheMandmnmise all appropriate rights end remedics.

C. Subcontractors

The Gwrier shall include all subcoatiactors, incloding any Servico Provider, as an insured
mdnﬂspoﬁdsmﬂ:aﬂﬁmishseparmoetﬁﬁcmes and endorsements for each
subcontractor. Anwvmgpfo:subcmmsshaﬂbcaubjodmanoﬂhemquhmm

Agreement. The Cwmer agrees 1o
indearmify, defend end hoki barmiess the County,

ﬁwhdhgme&my'smnofﬁﬁgaﬁmmdmmys fecs resulting from the sctions of the Qwner, or 2
suhcontractnrofd:eme,inﬁﬂﬁllhgﬂ:awrmsofthisAgmmL
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The Owner hereto shall not be held responsible for delay or falure to perform bercunder when
such delay ot faﬂm‘eisduetofhu,ﬂood.epidunic.snike,mofGodorme public enemy,actsot‘mmism,eiﬂm
foreign or domestic, wnnsuslly severe weather, legal acts of the public axthorifies, or deley or defonlt which cannot

reasonsbly be foreseen or provided against. ‘
XV. PENNSYLVANIA QEPM OF PUBLIC WELFARE CERTIFICATION

The OW,mwﬁﬁng.sha]lnoﬁfyt!mcomtywﬁhinﬁvewmkmgdaysofmloss of s
PmsyhmﬁancpaxtmmtofhlblicWelﬁre certification for any ofthe services being provided to the County.
' XVL  ASSIGNMENT
ExwptmmlfmﬂlhpmmphlE,meMsbaﬂnalmignmypmofﬁﬁsAgrme
withmnpﬁorwrhimappmvsl of the Coumty.
XVIL MODIFICATION
THSMMM&IMmtswhinhtmwbcmimorpomtedbyremc,oomainsmﬂ:e
terms, provisions, and conditions of ihis Agreement. No term or provision may be unilatetally modified or
amended. Mymmmmwdmmgmdsmdbymepmﬁnmﬂﬁsmm Awny alteration,
variation, modification or waiver of a provision of this Agreement stiall be valid only when reduced to writing, duly
s&gmdbymemnisofmmmmmdamnhedmmcoﬂgawofﬁew
XVIO. DEBARMENT
1. ThoOmouﬁﬁesdmitisnutcmtﬂymdcrsuspensimorde\mmmtbythe

2. I the Owner emters into subcunn-acn or employs under the Agreement sny
swmmdMMﬁﬁMswhomwmﬂym@m&dud&mmdbymCmmmﬁmMmﬂwmm
who becomesuspcndedordd:mcdbythe Commonwealth or federal government during the term of this Agreement

or any extension of remcwal thereof, the County shall have the dght to require the Owmer to terminate such
subcontracts or employment.

XIX. NOTICES
Any =nd all notices, consents, ar directives intended for the Ownet ghall be sent by registered or
certified mail refurn receipt requested, to Westem PA_ Child Care, LLC, 10 Fox Rnn Roead, Drums, Pernsylvania
18201, with a copy to Suite 300, 20206 Route 19, Cranberry Township, Pennsylvania 16066-6106 and to Presidemt
Judge, Court of Common Pleas, Luzerne County, 200 North River Street, Wilkes-Barre, Peynsylvania 18731.



[N WITNESS WHEREOF, the duly authorized officers of the parties hereby set their hands and seals, causing this
agreement to be executed and legally binding.

SERVICE PROVIDER COUNTY,
D ri’dmihmtnr Grego% %:‘ Sin“epenaa ?
Chairman

Luzerne County Commissioner

o

Roke S. Tucker .
Luzerne County Commissloner

Stephen A. Urban
Luzerne County Commissioner

uel T. Guesto, I,
County Manager/Chief Clerk
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PURCHASE OF SERVICE AGREEMENT

. This AGREEMENT is made the Lst day of July 2007, between LUZERNE COUNTY DEPARTMENT OF
PROBATION SERVICES whose principal place of business is 20 NORTH PENNSYLVANIA BLVD., SUITE 304, WILKES-
BARRE, PENNSYLVANIA 18701 hereinafter referred to as the "COUNTY™ and WESTERN PA. CHILD CARE whose
principle place of business is 12 DAKOTA DRIVE, EMLENTON, PENNSYLVANIA 16373 hereinafter referred to as the
“SERV‘ICE PROVIDER" and shall be in force and effect from July 1, 2007 through June 30, 2008 inclusive.

SETH:

WHEREAS, the Service Provider, when appropriate, is certified and approved by the Pmnsylvanial)epartmentof
Public Welfare to provide child welfare services for children and youth, and is desirous of making such services available to the

County;
and

WHEREAS, the County has the authority and duty to provide child welfare services to children and youth by reason
of

(a) Section 2168 of the Act of August 9, 1955, P. L. 323, known as the County Code as amended ( 16 P. S.
Section 2169 );

(b) Article VII and Article IX of the Act of July 1967, P. L. 31, known as the Public Welfare Code, as

amended; by the Act of July 5, 1976, P. L. 846, No. 148 (62 P. S. Article IV and VIL ), ‘

(c) The Juvenile Act, 42 PA C. 5. Sections 6301-6365, as amended { relating to Juvenile Matters);

(d) Section 405, Act of June 24,1937,P. L. 2017, as amended (16P.5. Section 2163 and 62 P. 5. Section
2035, respectively ), imown as the County Institutions District Law;

) Act of November 1976, F. L.438,No. 124, as amended ( 11 P. S. Section 2201-2224 ) known as the Child
Protective Service Law.

4] Americans with Disabilities Act, 42 U.S.C. Sections 12101, t. Seq.

(g) Family and Medical Leave Act.

(h) And any other relevant laws and regulations.

NOW, THEREFORE, in consideration of the mutual promises contained herein, the pasties, intending to be bound
hereby, it is mutually understood and agreed as follows:
L GENERAL PROVISIONS

GENBRAL I Lamimsas



A This agreement is subject ip all applicable provisions of State and Federn iaw and regulations refated to the
provision, delivery and finding of child welfare services to children and youth.

B. The Service Provider, for and in consideration of the compensation hereinafter set forth, agrees to provide
child welfare services, as set forth in Attachment A - Program Description pursusntto Chapter 3680.41, to children and youth referred
i0 it by the County and accepted by the Service Provider pursuant to a mufually agreed upon individual service plan between the
Service Provider and County.

C. When the services being provided are ponplacement services, those aspects of this agreement which are
specific to placement services are not applicable. Nonplacement services contracted for by the County arc described in an addendum.

D, The County shall provide a Jist of positions, shown as Attachment B, which have the authority to authorize
services such as Individual Service Plaps, and visitation arrangements, and payments for clothing, physical/mental health care, and
extraordinary transportation. The County must immediately notify the Provider of any procedural changes which affect service
authorization.

1 8 REFERRAL INFORMATION AND PREPLACEMENT
A. Prior to the acceptance of a child, the County shall provide the Service Provider with a family summary, 3
social summary, and 2 medical history as a minimun and, where available, related school information, psychological evaluations, as
required in provider's program description.

B. When the Service Provider indicates a willingness t0 consider the child for placement, the County shall
cooperate with the Service Provider in arrangmg a preplacement visit andfor conference. The participants may inclnde but not be
limited to the child, parent or guardian, and County caseworker or probation officer.

C. When the County receives official notice of acceptance from the Service Provider, the County shall provide
the Service Provider with all medical, dental, and other health reports and forms, medical/dental consents, a valid court order,
information regarding religious affiliation, and any other pertinent information prior to or upon the date of placement, or 2s 5000 83 the
information is available.

D. The Service Provider may, at the request of the County, waive the pre-placement visit and those elements of
the referral/admission packet that are not immediately available when there is a same day admission to 2 1ON-SMETEEDCy OF EMETEENCY
shelter progrant.

The Provider Agency will request, in writing, any necessary information about the child and their family
that has not been received from the County within fourteen (14) calendar days following placement of the child. A copy ofthe request
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will be kept in the child's record.

The County, at the vexy Yeast, must supply basic identifying information and any information about the
child which would impact on the health and welfare of the child, other children in the home, the foster parent or the emergency
placement, at the time of placement.

All other required information must be submitted to the Provider within fourteen (14) calendar days of the
date of placement.

E. In ali cases, unless specifically stated in writing, the Service Provider shall retain responsibility of physical
custody for the child dusing the period of placement. In visiting situations, such as holidays or vacations, the County shall collaborate
with the Service Provider to facilitate for each child a home for vacations, holidays, of other designated situations during the child's

placement.

119 SERVICEF G
A All parties collaboratively shall develop 2 written plan to determine responsibilities and define servicesio

be provided by the Service Provider and/or the County.

B. The County shall provide & Family Service Plan outlining its goals for each child's placement, anticipated
length of stay, treatment objectives and family mvolvement. The County shall provide a copy of any existing current Family Service
Plan to the Service Provider within five (5) working days of the date of placement. Within fourteen (14) working days, the new or
revised . S. P, and Amendment shall be provided by the Cotnty to the Provider.

C. An Individual Service Plan, consistent with the requirernents of the regulations promulgated by the
Pennsylvania Department of Public Welfare shall be developed by the Service Provider within thirty (30) days of the date of
placement. The County shall participate in the development of the plant and shall ensure that the objectives set forth in the L.S.P.are
consistent with the Family Service Plan which has been previously developed by e County.

D. The Service Provider shall subrait a family visitation plan as part of the LS.P. to the County for gpproval.
Such plan shall as a minimum be consistent with DPW regulations concerning the frequency, duration, and location of visitation.
Further, the plan must include any requirements set forth by the court.

E. Court Participation by Service Providers: Service Providers are expected 1o bring children to
Court/Administrative Reviews and to provide arepresentative able to testify at same. The County will notify Provider if their presence
is not required.



Iv.  SERVICES
A. Clothing

(1)) The County agrees to provide, at the time of placemest, 8 basic seasonal wardrobe, sufficient to
meet the child's needs. A complete written clothing and miscellaneous inventory, taken atthe time of placement, will be documented
by the Service Provider and submitted to the County within seven (7) calendzr days. If the inventory shows an inadequate wardrobe,
an anthorization for injtia? clothing purchases shall be given to the Provider by the County. Provider shall invoice the County for
asmalcostsofﬂ:isinﬂialclo&ling,mtoﬂle amoamtamhoriwdbythe(:ounty,wiﬂﬁn sbﬁy(ﬁO)daysofplacemmdate*. The
Provider's invoice shall be accompanied by & revised clothing imventory, reflecting the purchases. Ifthis invoice is not received within
the sixty (60) days, the County may refuse payment peyond this date.

+ Authorized Payment: Not to exceed $150.00

(2) The Service Provider shall be responsible for maintaiming the child’s wardrobe, including the
purchasing of replacement clothing, for the placement's duration. The Provider ghall ensure that the wardrobe upon discharge is
ecuivalent to the initial basic wardrobe purchased for the child at the time of admission.

A written inventory of the wardrobe shallbe mlbm?lwdbytherﬁdermﬂleCountywnhinsevm
(7) calendar days following discharge.

3) In the case of an umplanned discharge that results in the child's clothing not leaving the Service
Provider with the child at the time of discharge, it shall be the joint responsibility of the County and the Provider to make
rrangements for returning the child's clothing and all personal ftems within ten (10) working dzys. During that period of time, the
Provider is responsible for ensuring the availability of the clothing and personal items 10 the County. If the County does not make
arrangements within {he ten (10) working days following discharge, the Provider has no obligation to ensure availability of the child's

clothing and other possessions.

B. Physical/Mentsl Health Care ‘

(n It is the responsibility of the County to provide {he necessary means of payment for all
physical/mental health care and dental éxpenses in the absence of a third party payer. The County shall apply for all public benefits on
behalf of the child, including put not limited to, Public Assistance, Medical Assistance, Social Security or Supplemental Security
Income. The County shall provide the Service Provider with pnedical assistance or Access card(s) or the information necessary to
obtain third party paymenis. The County will not reimburse Provider for medical, dental, psychological and psychiatric services for
eligible children, if the service is covered under Medical Assistance or other third party coverage. When Medical Assistance vendors
are not reasonsbly available o acoessible to the Provider, documentation and written estimate of cost of services mustbe providedto
the County for anthorization of payment. The Service Provider shall submit a writien estimate for any uninsured physical/mental
pealth care and dental expense to the County.

In 0 emergency situation, the above language requiring prior approval shall ot apply; however,
the Service Provider shall bring the information regarding the emergency event to the attention of the Courty within twenty-four (24)
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hours. The Provider shall submit to the County the necessary paper work to insure the County's ability to recoup its expenditures for
physical/mental health care costs which are not covered by Medical Assistance of other insurance. The Service Provider shall use the
alternatives available which will result in the lowest cost to the County.

V.  REPORTS

The Service Provider shall submit to the County Individual Service Plans, quarterly progress
reports, discbnrgesmnmaﬁesandoiherwriunnrepomas.v.hallbe requiredbytheCountyandlor in accordence with Departmental
regulations. Such reporis shallcomainanyandallmformaﬁnnreq\wstbd and shall be submitted within two (2) weeks of the due date,
datzofdischargeordateonwhichreqnestfwﬁnasamismadﬂbytheCoumty.

VL TRANSPORTATION
The Service Provider shall be responsibleforallu-ansponation costs incurred by it in fulfilling the
terms of this contract, except those associated with unauthorized absences, which costs are more fully defined in Section VIL Inthe
event that any transportation costs are deemed by the Service Provider to be extraordinary, such costs shall be subject to negotiation
on a case by case basis between the Service Provider and the County.
Costs of transportation related to the fulfillment of the regulatory requirements on visitation, as outlined in
the Individual Service Plan, may be negotiated on a case by case basis.

vii. UNAUTHORIZED ABSENCES
A. Definition: When a.childis vohmtarily absent from the supervision.of the Service Provider for a period of
at Jeast twenty-four (24) hours, the child is to be considered a ranaway.

B. Notification:  Itisthe responsibility of the Service Provider to notify all appropriate parties, including
the County and police, when 2 child runs away. Such notice shall immediately be given orally to the police and County when there is
an unauthorized absence, to be followed by written potice to the County within seventy-two hours of when the child becomes a
rupaway. Itis also the responsibility of the Service Provider to give appropriate oral and written notice, as defined above, when the
child is found or returned to the Service Provider's physical custody.

C. Discharge: When there is an unauthorized absence, the Service Provider shall continue to provide
services or bold a space for the child for five days from the time of the unawthorized absence, unless either party notifies the other that
the child is to be considered discharged. When oral notice is given, during the five day period, that the child is to be considered
discharged, the Service Provider is no longer responsible for the child and need not accept the child back into placement. Atthe end
of the fifth day of the unenthorized absence, the child is to be considered discharged unless the County makes arrangements
continue the child in care. The County <hall be responsible for payment to the Service Provider consistent with this paragtaph until the
time of discharge.



D. Costs of Transportation: When a child who is still in the care of the Service Provider is found within the
county or contiguous county in which the placement is located, the Service Provider shall be responsible for transportation costs for
returning the child. In all other sitnations, the County shall be responsible for the cost of transportation. I the Service Provider makes
arrangements for the use of public transportation in returning the child from an unautharized absence, the County shall be responsible
for transportation costs only when it has given prior authorization. In situations where immediate action must be taken to protect the
child, the County shall be responsible for the cost of public transportation if the Service Provider has made a good faith effort to
secure approval before the child is returned.

VI AUTHORIZED ABSENCES

A Definition: When a child is autharized by the County and Service Provider to be absent from the
Provider's supervision fora period of at least twenty-four hovrs, this is considered am authorized absence.

B. Payment: When thére is an anthorized absence, the County shall continue to pay the Service Provider the -
established rate for service, until the child returns fo the Provider's care. The length of authorized absences shall be mutually agreed
upon by the parties to this Agreement.

. EXTRAORDINARY EXPENSES
The County is responsible for extraordinary costs, including special services needed by the child
and nor-routine fransportation costs which the County has zuthorized in writing. Extraordinary costs do pot include costs for medical
expenses and/or cosis associated with the transpostation of a child or Provider staff as per the Program Description. Authorized
signatures are those designated by the County, as attached to this Agreement.

X DISCHARGE
In cases where discharge is requested by either party, thirty days notice is required except in cases of an
emergency. An emergeory is defined as acute behavior which endangers the health or safety of the child or others. ‘Whether a
situation is an emergency shall be determined by the Executive Director or designee of the Service Provider.

1€ the unplanned discharge is due to the child experiencing a psychiatric episode, the endangerment of self
or others, or due to the commission of a crime within the jurisdiction of the Service Provider (which may include physical
facility/equipment or personnel of the agency), the Provider, in consultation with the County, is required to take immediate appropriate
action, which may include committing to a hospital, obtaining intervention services or utilizing the criminal justice system. Such
actions will facilitate appropriate planming for the child.

The Provider shall give a written notice of discharge to the County within 30 calendar days of the
discharge. This notice must include: (1) reason for discharge, including detailed description of events that precipitated it and the
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Provider's actions taken in response to events; and (2) a discharge sunumary containing sufficient defail to facilitate future planning for
the child, including recommendations for care and treatment.

The County has the right to remove children from the Provider's programs at the County's discretion, and
shall provide written notice to the Provider explaining reasons for removal.

XI, PAYMENTS
The County, in consideration of the services provided by the Service Provider under this Agreement and

other costs as specified, shall pay the costs of the residential placement services rendered on a per diem or unit of service basis for the
first and all subsequent days of care except the day of discharge. For non-placement services, payment shall be made for both the first
and last days of service. Cosis and rates of services agreed upon by the County and Provider are listed in Attachment C. '

The provider agrees 10 participate in any efforts identified that are directed at
accessing and maximizing all funding sources that may be available to offset costs normally assumed by
the County and State through ACT 148. 1f J.P.O. is not permitted to access ACT 148 monies for specific
costs, the provider cannot be reimbursed. Itis expected that each provider will participate in obtaining
ML.A. approval.

Billing statements will be rendered to the appropriate County department, on a form prescribed by the
County, by the Service Provider on of before the fifth working dayofthe month immediately following the provision of’ scrvioes. The

County shall issue payment no later than 60 calendar days from the date the invoice was received. If the Service Provider does not
subymit the billing statement in a timely manner, the County is not liable for payment 1mtil the last day of the succeeding month.

X  AUDIT/FIN ANCIAL REPORTS
(A) Federal Audit Requirements

The Provider must comply with all federal and state audit requirements including: the Single
Audit Act, as amended, 31 U.S.C. 7501 et. seq.; Office of Management and Budget (OMB) Circular A-133, Audits of States, Local
Government, and Non-Profit Organizations, 8s amended; and any other applicable law or regulation and any amendment to such other
applicable law or regulation which may be enacted or promulgated by the federal government. Ifth‘e Provider is a local government of
non-profit organization and expends total federal awards of §300,000 or more during its fiscal year, received either directly from the
federal povernment of indirectly from a recipient of federal funds, the Provider is required to have an andit made in accordance with
the provisions of OMB Circular A-133.

If the Provider is a for-profit organizations and expends total federal awards of $300,000 or more
during its fiscal year, received either directly from the federal govermment 0f indirectly from a recipicnt of federal funds, the Provider
is required to have a program-specific audit made in accordance with the provisions of OMB Circular A-133 and in accordance with
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the laws and regulations goveming the programs in which it participates.
(B) Department of Public Welfare Aundit
(Non-Profit and for-profit service providers must meet the Department of Public Welfare’s Audit requirements).

Iz the absence of a federally required andit, the Provider is responsible for the following annual audit yequirements
which are based upon thé program year specified in this agreement.

1f in connection with this agreement the Provide/expends $300,000 or more in combined state and federal funds
during the prow year specified herein, the Provider is required to have a program-specific audit of those fimds made in accordance
with generally accepted Government Auditing Standards (The Yetlow Book) as published by the Comptroller General of the United
States. Where a program specific andit is not required to meet the federal requirements, the costs related to the Department’ s
requirement cannot be charged to federal finding streams.

If in connection with this agreement the provider expends less than $300,000 in combined state and federal finds
during the program year specified herein, the Provider is required to maintain audit able records of those fimds and to provide access
to such records by county, federal and state agencies or their designees.

Information on the content and format of required financial reports and/or any additional compliance requirements
specific to this agrecment is contained in the terms and conditions of the agreement.

(C) Generzal Audit Provisions

The Service Provider is responsible for obtaining the necessary sudit and securing the services of a certified public
accountant or other independent governmental anditor. Federal regnlations preclude public accountants Yicensed in the Commonwealth
of Pennsyivania from performing andiis of federal awards.

The County reserves the right for county, federal, or state agencies or their authorized representatives to
perform additional andits of a financial or performance nature, ff deemed necessary by county, federal, or state agencies. Any such
additional andit work will rely on work already performed by the Service Provider” auditor, and the costs for any, additional work
performed by the federal, state, or county agencies will be bome by those agencies at no additional cost to the Service Provider.

Audit working papers and audit reports shall be retained by the Service Provider’ s suditor fora minimun
of five years from the date of issuance of the audit report, unless the Provider' s auditor is notified in writing by the County, the
Commonwealth, or the cognizant Federal agency to extend the retention period. Andit working papers shall be made available npon
request to authorized representatives of the County, the Commonwealth, or the cognizant federal agency.
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(D) Period Subject to Audit

A federally-required audit made in accordance with OMB Circular A-133 encompasses the fiscal period of-
the
provider. Therefore, the period of the federally-required audit may differ from the official reporting period as specified in this

agreement.
(E) Corrective Action Plan

The Provider shali prepare a Corrective Action Pian (CAP) to address all finding of pon-compliance or

internal
controi weaknesses disclosed in the audit report. For each finding noted, the CAP should inciude: a brief description
identifying the finding whether the Provider agrees with the finding; the specific steps to be taken to correct the deficfency or
specific reasons why corrective action is not necessary; a time tahle for completion of the corrective action steps; and a

description of monitoring to be performed to ensnre that the steps are taken.
(F) Remedies for Non-Compbance with Audit Requirements

The Provider' s failure to provide an acceptable audit in accordance with the requirements of this clause
may resuit
in the Departoent' s not accepting the report and injtialing sanctions against the Provider which may include the following:
Disallowing the cost of the audit.
Withholding a percentage of the contract funding pending compliance.
Withholding or disallowing administrative costs,
Suspending snbsequent contract funding pending compliance.

(G) Audit Procedures For Non-profit, And For-profit Orgapizations Expending Less Than $300,000
in Combined State and Federal Funds

The County reserves the right for County, State, and Federal agencies or their authorized representatives to
perform financial and performance audits if deemed necessary. If it is decided that an audit of this contract will be performed,
the Service provider will be given advance notice, The Service Provider shall maintain books, records, and documents which
support that services provided and fees earned are in accordance with the contract and that the Service Provider has complied
with contract terms and conditions. The Service Provider, dnring normsl business hours, for the term of this contract and the
retention period set forth in this clanse, any of the books, records, and documents for inspection, audit, or repreduction by
any state, federal, or county agency or ifs authorized representative.

The Service Provider shall preserve all books, records, and documents related to this contractfora



period of time which is the greater of five years from the contract expiration date or until all questions costs or activitics have
been resolved to the satisfaction of the County, or as required by applicable federal laws and regulations, which ever is longer.
1f this contract is completety or partially terminated, the records relating to the work terminated shah be preserved and made
available for a period of five years from the date of any resulting final gettlement.

Records which relate to litigation or the settiement of claims arising out of performance or expenditures
under this
contract to which exception has been taken by the anditors, shall be retained by the Provider or provided to the Connty at the

County® s option until such litigation, cinim, or exceptions have reached final disposition.

Except for documentary evidence delivered pursuant to litigation or the settlement of claims arising out of

the
performance of this contract, the Seyvice Provider may, in fulfillment of his obligation to retain records as required by this
clause, substitute photographs, microphotographs, or other anthentic reproductions of such records, after the expiration of
two years following the last day of the month reimbursement o the contractor of the invoice or voucher to which snch records

relate, unless a shorter period is anthorized by the County.

() Financial Reports

{1)In conjunction with the financial and compliance qudin the Provider shall snbmit information
concerning its costs in snch a manner as to allow the County to maximize its receipt of Federal and Sate money. As part ol this
process, the Provider shall identify that part of its per dienv/unit cost which isan pnallowable cost(s) under both PA Cede 55,

Chapter 3170 (pertaining to Sate participation in the funding of child welfare services) and PL. 96-272, Title IV-E

(pertaining to Federal participation in the funding of child welfare services)

{2) In re_porﬁng information, the Provider shall provide costs by porchase category for each

service the Conuty purchases from the Provider.

(3) In calculating unallowable costs nnder cither PA Cede 55, Chapter 3170 or PL. 96272,
Title IV-E, the Provider, fit does not receive the full cost of care, shall use contributed services ia off-setting unallowable costs
before computing the monnt which it will report to the County. (See Children, Youth and Families Bulietin 3140-02,p. 7)-
{4) The Provider agrees that it wilt not use in vioiation of Federal or State law money received

from the County services provided pursuant to this Agreement to pay for the cost of unrelated services provided by the

Provider.

Xav. NON-DISCRIMINATION CLAUSE
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In carrying out the terms of this Agreement, both parties agree not to discriminate against any employee o
client or other person on account of age, race, color, seX, religious creed, national origin, marital status, or handicap. The Service
Provider and the County shall comply with the Contract Complimmce Regulations ofthe Pennsylvania Human Relations Conmission,
any pertinent Executive Order of the Governor and with all law prohibiting discrimination in hiring or employment opportunities and
the provision of child welfare services.

XV. INSURANCE

The Service Provider shall, at its sole cost and expense, procure and maintain in full force and effect
covering the performance of the services rendered under this apreement, insurance in the types and lirnits specificd below. In addition
to the insurance coverage and fimits specified herein, the Service Provider shail obtain any other insurance coverage as may be
required by law.

A General Liability Insurance

(1) Limits of Liability $1,000.000 in the aggregale and per occurrence.

(2) Coverage: Premise operations, blanket contractual Yiability, personal injury Jiability (employee
exclusion deleted), products and completed operations, independent contractors, employees and volunteers as additional insured, joint

liability, and broad form property damage (including completed opetations).

B. Workers’ Compensation and Employers' Liability Insurance

(1) Limits of Liability: Workers' Compensation - Statutory Limits. Employers' Liability: Statutory Limits.

(2) Other States' coverage and Pennsylvania endorsement.

C. Auntomobile Liability

(1) Limit of Liability: $1,000,000 per ocourtence combined single limit for bodily injury (including death)
and property damage liabitity.

(2) Coverage: Owner, non-owned and hired vehicles.

D. Professional Liability Insurance
(1) Limit of Liability: $1,000,000 by claim and in the aggregate.

(2) Coverage for occurrences happening during the performance of services required under this
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agreement shall be maintained in full force and effect under the policy. The policy shall includea "tail coverage” for up to a two year
period of exposure.

All insurance provided for in this section shall be obtained under valid and enforceable policies issued by
insurers of recognized responsibility which are licensed to do business in the Commonwealth of Pennsylvania. The County prefers
that Certificates of Insurance evidencing the existence of such insurance shall be submitted to the County at least ten (10) calendar
days before work is begun. If the term of this contract coincides with the term of the Service Provider's insmaﬁce coverage, a
Certificate from the expiring policy will be accepted, but a certificate evidencing renewed coverage or anew policy must be presented
to the County no later than thirty (30) days after effective date of the policy.

Each policy and Certificate of insurance shall contain: an endorsement naming the County as additional
insured party thereunder; and a provision that at Jeast thirty (30) calendar days prior written notice be given to the County in the event
coverage is canceled of non-renewed or limits or coverage reduced.

if the Service Provider desires to se)f insure any or all of the coverages Tisted in this section, it shall provide
to the County documentation that such self insurance has received all the approvals required by law or regulation, as well as the most
recent audited financial statement of the Service Provider's insurance. Any coverage which is self ipsured shall provide the same
coverage, limits and benefits as the coverages listed in this section.

Ifthe Service Provider fails to obtain or maintain the required insurance, the County shall have the rights to
“reat such failure as a material breach of the contract and to excrcise all appropriate rights and remedies.

E. Subcontractors

Provider shall include all subcontractors as insured under its policies or shall furnish separate certificates
and endorsements for each subcontractor. All coverages for subcontractors shall be subject to all of the requirements stated in this
agrecment. ’

XVI. HOLD HARMLESS PROVISION - INDEMNIFICATION

Tt is understood that the Service Provider is an independent contractor in respect to its performance under
this Agreement, znd shall assume all risks and responsibilities for losses of every description in connection with the service which can
be attributed either directly or indirectly to the Service Provider. The Service Provider agrees to indemnify, defend and hold harmless
the County, its agents and employees for, or on account of any damage or loss, including the Counfy’s cost of litigation and attormeys
fees resulting from the actions of the Service Provider, or 2 subcontractor of the Service Provider, in fulfilling the terms of this
Agreement.

| The Service Provider hereto shall not be held responsible for delay or failure to perform hereunder when
ch delay or faiture is due to fire, flood, epidemic, strike, acts of God or the public enemy, unusually severe weather, legal acts of the
public authorities, or delay or default which cannot reasonable be foreseen or provided against.
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XVIL. PENNSYLVANIA DEPARTMENT OF PUBLIC WELFARE CERTIFICATION

The Service Provider, in writing, shall notify the County within five working days of any loss of its

Pennsylvania Department of Public Welfare certification for any of the services being provided to the County.

County.

ASSIGNMENT
The Service Provider shall not essign any part of this Agreement without prior written approval of the

MODIFICATION

This document, and all attachments which have been incorporated by reference, contains all the terms,

provisions, and conditions of this Agreement. No term or provision may be unilateraty modified or amended. Ay alteration nmustbe

reduced to writing and signed by the parties to this Agreement. Any alteration, variation, modification or waiver of a provision of this
Agreement shall be valid only when reduced to writing, duly signed by the parties of this Agreement, and attached to the original of

the Agreement.

DEBARMENT

1. Contractor certifies that it is not currently under suspension or debarment by the Commonwealth, any
other state, or the federal government, and if the contractor cannot so certify, then it aprees to submit along
with the bid/proposal a written explanation of why such certification cannot be made.

2. If contractor enters into subcontracts or employs under the contract amy subcontractors/individuals who
are currently suspended or debarred by the Commonwealth or federal government or who become
suspended or debarred by the Commonwealth or federal government during the terma of this contract or
any extension or renewal thereof, the Commonwealth shall have the right the contractor to terminate such
subcontiracts or employment.

3, The contractor agrees to reimburse the Commonwealth for the reasonable cost of investigation incurred
by the Office of Inspector General for investigation of the of the contractors compliance with terms of this
or any other agreement between the contractor and the Commonwealth which result in the suspension or
debamaent of the contractor. Such costs shall include, but are not limited to, salaries of investigators,
including overtime; travel and lodging expenses and expert witness and documentary fees. The contractor
shall not be responsible for investigative fees for investigations which do pot results in the contractor’s
suspension or debarment .
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4. The contractor may obtain the current list of suspended and debarred contractors by contacting the

Department of General Services
Office of Chief Counsel

603 North Office Building
Harrisburg Pa. 17125

Telephone: (717) 783 6472
Fax: (717) 7879138

XVI. TERMINATION

If either party ﬁails' to fulfill in a timely or proper manner its obligations under this Agreement, or ifeither
party violates any of the covenants or stipulations of this Agreement, the party injured thereby shall thereupon have the right to
terminate this Agreement by giving written notice of such termination and specifying the effective date thereof, at least thirty (30) days
before the effective date of such termination. In the event of termination, il finished or unfinisbed documents, data, studies,
photographs and reports or other materials prepared by the Service Provider under this Agreement shall, at the option of the County,
become its property, and the Service Provider shall be entitled to receive compensation for work completed on such documents and
ther materials.

Al contractual matters relating to the provision of the service by the Service Provider shall, upon

termination by cither party, be settled within thirty (30) days of the date of termination by the rendering of a bill marked "final bill” by
the Service Provider to the County.
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IN WS WHEREOF, the duty anthorized officers of the parties hereby set their hands and seals, causing this
agreement to be executed and fegally binding.

RVICE PROVIDER ' COUNTY

SERVICE PROY_DZS

A

Dirgttor/Administrator Grego! Skrepenak
Chairman _
Luzerne County Commissioner

RBode 5. Tucker’
Luzerne County Commissioner

Stephen A. Urban
Luzerne County Commissioner

WITNESS

“ \mﬁbh

Samuel T. Guesto, Jr.
County Manager/Chief Clerk

15



Michael F. Loughney
John E. Johnson
Thomas J. Lavan
Walter J. 'Symons

Angela M. Zera

" ATTACHMENT B "'

A A it

Deputy Chief Probation Officer
Supervisor

Probation Officer

Probation Officer

Probation Officer

16

(570) 825-1694
(570) 825-1850
(570) 830-5191
(570) 270-4138

(570) 270-4131



Western PA Childcare
Operated by Mid-Atlantic Youth Services
12 Dakota Drive
Emlenton, PA 16373
FY 2007-2008 Fee Schedule

Service .= Per IV-E IV-E
Provided Diem - Unallowable Allowable
Secure

Treatment $314.00 $314.00 $0
Shelter

Care $210.00 - %0 $210.00
Open Residential

Treatment - $255.00 $0 $255.00
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IN THE SUPREME COURT
FOR THE COMMONWEALTH OF PENNSYLVANIA
MIDDLE DISTRICT

No. 81 M.M. 2008

IN RE I.V.R.; H.T., A MINOR THROUGH HER MOTHER, L.T.; ON BEHALF OF
THEMSELVES AND SIMILARLY SITUATED YOUTH

PETITIONERS’ BRIEF IN RESPONSE TO
SPECIAL MASTER’S ORDER OF MAY 28,2009

VOLUME ONE

-

Marsha L. Levick, Esq. (ID No. 22535)
Lourdes M. Rosado, Esq. (JD No. 77109)
Attorneys for Petitioners

JUVENILE LAW CENTER
1315 Walnut Street, Suite 400
Philadelphia, PA 19107

(215) 625-0551 (phone)

(215) 625-2808 (facsimile)
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STATEMENT OF THE QUESTIONS INVOLVED
In his order dated May 28,2009, the Special Master ordered the parties to submit the

brief herein on the following questions:

1. Does In re McFall, 617 A.2d 707 (Pa. 1992), require this Court to vacate all
adjudications of delinquency and all consent decrees entered by Judge Mark A.
Ciavarella, Jr. between 2003 and May 2008, regardless of whether or not a juvenile was
represented by counsel; or does McFall only require vacation of a smaller set of
delinquency adjudications and consent decrees?

ANSWER: In the affirmative. In re McFall requires this court to vacate all adjudications
of delinquency and all consent decrees entered by Judge Mark A. Ciavarella, Jr. between
2003 and May 2008, regardiess of whether or not the juvenile was represented by

counsel.

2. Does the Double Jeopardy Clause of the Fifth Amendment to the U.S. Constitution, or
the Double Jeopardy Clause of the Pennsylvania Constitution (Article I, Section 10),
apply to proceedings in juvenile court in Pennsylvania? See Breed v. Jones, 421 U.S. 519
(1975); Benton v. Maryland, 395 U.S. 784 (1969).
ANSWER: In the affirmative. Both clauses apply to juvenile court proceedings in

Pennsylvania.

3. Given the facts of the instant case, and the “judicial overreaching,” or bad faith judicial

conduct, component of Double Jeopardy jurisprudence, are juveniles who have their



adjudications of delinquency or consent decrees vacated pursuant to McFall entitled to
dismissal of the charges against them on the theory that new hearings or re-trials would
be barred by the Double Jeopardy Clause of the U.S. Constitution or the Double Jeopardy
Clause of the Pennsylvania Constitution? See United States V. Jorn, 400 U.S. 470 (1971),
and United States v. Dinitz, 424 15.S. 600 (1976), modified by Oregon v. Kennedy, 456
U.S. 667 (1982); see also Com. v. Smith, 615 A.2d 321 (Pa. 1992) (Double Jeopardy
(lause of the Pennsylvania Constitution).

ANSWER: In the affirmative. The Double Jeopardy Clause of the Pennsylvania
Constitution bars retrial of juveniles who have their adjudications of delinquency or

consent decrees vacated.



STATEMENT OF THE CASE

As acknowledged in this Court’s Orders of March 26, 2009 and May 4, 2009, Petitioners
I.V.R. et al., were the victims of an unprecedented judicial corruption scandal which spanned at
least five years, from 2003 through 2008, and involved thousands of children. Jn Re: JV.R.:
H.T., a Minor through her Mother, LT.,No. 81 M.M. 2008, orders dated March 26, 2009 and
May 4, 2009, and 1% Interim Report and Recommendations of the Special Master dated March
12,2009. Itis undisputed that former TLuzerne County Court of Common Pleas judges Mark A.
Ciavarella, Jr., and Michael T. Conahan accepted over $2.6 million in kickbacks from the
developer, owners and operators of twWo private for-profit juvenile correctional facilities in
exchange for their assurance that the beds in these facilities would be filled by Luzerne County
children. United States of America v. Michael T. Conahan and Mark A. Ciavarella, Jr., Docket
No. 3:09-CR-028, Bill of Information (hereinafter «i]l of information), 1§ 5, 11, 22, and 35-36.
As part of this quid pro quo scheme, it is also undisputed that Petitioners were routinely and
systematically denied their constitutional rights to counsel, to an impartial tribunal, to be free
from compelled self incrimination and to enter guilty pleas only upon a voluntary, knowing and
intelligent waiver of their right to trial. In Re: JV.R.: HT.No. 81 M.M. 2008, 1** Interim
Report and Recommendations of the Special Master dated March 12,2009, 710.

The record begins in 1999 when undersigned counsel successfully appealed the
delinguency adjudication of a thirteen year-old boy from Luzerne County. Inre A.M., 766 A.2d
1263 (Pa. Super. 2001), attached at EX. A. The Pennsylvania Superior Court found that A.M.,
who appeared without counsel at his at his adjudication and disposition hearings in the Luzerne
County juvenile court, was unfairly denied his constitutional and statutory rights to counsel 766

A.2d at 1264-65. The Superior Court held that the judge’s failure to inform A.M. of his right to



counsel and his right to have court appointed counsel if he could not afford representation, as
well as the court’s failure to obtain a vaﬁd waiver of counsel, required that A.M.’s delinquency
adjudication be vacated and the case be remanded. Id. at 1264-65.! Mark A. Ciavarella, Jr., who
was then juvenile court judge of the Court of Common Pleas of Luzerne County and presided
over A.M.’s disposition hearing, was quoted in the local newspaper after the Superior Court
overturned A.M.’s adjudication. « {1 pever do it again,” Ciavarella said of allowing a defendant
to proceed without a jawyer. “ They obviously have arightto a lawyer, and even if they come in
and tell me that they don't want 2 lawyer, they're going to have one.”" Michael McNarmey.,
Superior Court Overturnis Ruling in Child’s Case: Judge Mark A. Ciavarella Should Not Have
Found a Boy Delinquent in a 1999 Case, The Court Says, January 6, 2001, WILKES-BARRE
TiMES LEADER, attached at Ex. B.

But undersigned counsel continued to receive troubling calls from the families of other
children who appeared before Ciavarella. Like A.M., these children appeared without counsel
and were never informed by Ciavarella that they had a right to counsel and to court-appointed
counsel if they could not afford representation, nox did they make appropriate waivers of their
right to counsel. Lii(e A.M., their adjudicatory and disposition hearings took place in a matter of
minutes; the court did not advise them of their right to trial and the consequences of pleading

guilty.

e

! {n the brief filed with the Superior Court, undersigned counset raised a total five issues for the Superior Court’s
review in arguing that A.M.’s adjudication should be vacated. A.M., 766 A.2d at 1264, including that that his
admission to the crime charged was constitutionally invalid because it was not voluntary, knowing and intelligent.
See Id, at 1264 n.1 (reproducing adjudication hearing transcript). The Superior Court, however, never reached these
other issues because the Commonwealth conceded that A.M. was unfairly denied counsel at both hearings. Jd. at
1264-65.



H.T.’s experience was typical of the cases. On April 17,2007, H.T., then a fifteen year
old, appeared before Ciavarella for an adjudication hearing on a charge of harassment, a third
degree misdemeanor. See Ex. C, Tr. of Adjudicatory Hearing, In the Interest of HT., Juvenile
No. 2007-74, 1n the Court of Common Pleas of Luzeme County, 11™ Judicial District, Juvenile
Section. H.T. did not have private counsel, nor was she appointed counsel; but at no point
during the adjudication hearing did Ciavarella explain the consequences of proceeding without
counsel. Id. H.T. admitted creating the website in question. Id. Ciavarella did not conduct a
colloquy with H.T. on the record to explain her rights and the consequences of waiving her right
to a trial. Id. Although HL.T. had no prior contact with the juvenile justice system and was
adjudicated for a third degree misdemeanor, the court immediately committed her to a residential
ireatment facility. Id. On May 3, 2007, undersigned counsel entered its appearance as counsel
for H.T., filed a timely notice of appeal in the Superior Court, and simultaneously filed
applications in Luzerne County juvenile court seeking H.T.’s immediate release. See Ex. C,
Entry of Appearance; Notice of Appeal; Application for Supersedeas; Petition for Writ of
Habeas Corpus, In the Interes! of H.T., Juvenile No. 2007-74. These filings argued that the
juvenile court had violated H.T.’s due process rights by, inter alia, allowing her to proceed
without counsel in the absence of a valid waiver of counsel and accepting an un-counseled
admission which was not voluntary, knowing and intelligent. /d. In May 2007, the juvenile court
vacated its original April 17th delinquency adjudication and disposition orders, placed H.T. ona
consent decree and released her to the custody of her parents. See Ex. C, Juvenile Division Court

Order dated 5/16/2007, In the Interest of HT., Juvenile No. 2007-74. H.T., through undersigned

counsel, subsequently withdrew her notice of appeal. See Ex. C, Praecipe to Discontinue



Appeal, No. 788 MDA 2007, In the Interest of H.T., In the Superior Court of Pennsylvania for
the Middle District.

Despite the Superior Court’s reversal of Ciavarella in 4.M. and Ciavarella’s own grant of
relief in H.T.’s case on the grounds of due process violations, Ciavarella continued in a flagrant
and persistent pattern and practice to deny youth their right to counsel and to accept
constitutionally invalid guilty pleas as the basis for adjudications. Undersigned counsel and pro
bono attorneys assisted a number of youth in having their adjudications before Ciavarella

vacated on the same due process grounds. 2 However, it became apparent that traditional means

2 For example, in April 2008, M.Y ., then sixteen, was adjudicated delinquent for possession of less than five dollars
worth of marijuana. M.Y. appeared without counsel before Ciavarella and admitted to the charge. See Ex. D, Tr. of
Adjudicatory Hearing, In the Interest of MY, Juvenile No. 086-2008, In the Court of Common Pleas of Luzemne
County, 1 1™ Judicial District, Juvenile Section. Despite the fact that M.Y. was an honor student and this was her
first offense, Clavarella placed M.Y. outside of her home. /d. A pro bono attorey filed an application of
supersedeas and a writ of habeas corpus challenging the constitutionality of her adjudication and detention. See Ex.
D, In the Interest of M. Y., Application for Supersedeas and Petition for Writ of Habeas Corpus, Juvenile No. 086-
2008. In response to the filings, the juvenile court released M.Y. to her parents and vacated the adjudication. See
Ex. D, In the Interest of M.Y., Report of Juvenile Court Showing Disposition dated 6/12/08 and Juvenile Division
Court Order dated 5/13/08, Juvenile No. 086-2008.

[n October 2007, when S.5. was sixteen years oid, 5.5. was charged with driving without a license and
presenting false identification to the police in Dauphin County. ‘That month, S.S. appeared, with an attorney, before
the Dauphin County Juvenile Court and made a counseled admission to the charges. The Dauphin County court
then transferred the case to the Luzerne County Juvenile Court as 8.5, was a resident of Luzerne County. See Ex. E,
In the Interest of S.S., Petition for Writ of Habeas Corpus, Juvenile No. 477-2007, In the Court of Common Pleas of
Luzerne County, 11 Judicia} District, Juvenile Section. On November 14, 2007, $.S. appeared without counsel
before Ciavarella for an adjudication!dispositinn hearing, but Ciavareila did not ascertain whether S.S. knew he had
the right to counsel, nor did the court obtain an affirmative waiver of counsel from S.S. on the record. Jd.

Ciavarella ordered that S.S. be placed a Glen Mills School for an indefinite period. Id In July 2008, undersigned
counsel filed a writ of habeas corpus, challenging the constitutionality of his adjudication and detention. Id On
July 31, 2008, the Hon. David Lupas issued an order releasing S.S. from his commitment at Glen Mills and vacating
the delinquency adjudication and disposition of November 14, 2007. See Ex. E, In the Interest of S.5. Order dated
7/31/08, Juvenile No. 477-2007.

On April 22, 2008, K.W. was adjudicated delinquent on a simple assault charge in a hearing before
Ciavarelia at which he made an admission. See Ex. F, In the Interest of K.W., Petition for Writ of Habeas Corpus,
Juvenile No. 2007-74, In the Court of Common Pleas of Luzerne County, 1 1™ Judicial District, Juvenile Section. A
public defender did appear with K.W. at the hearing, but the public Jefender did not explain to KW. his rights or the
possible consequences of making an admission. fd Ciavarella ordered that K.W. be placed at Camp Adams for an
indeterminate period of time. 14 Tn May 2007, undersigned counsel filed a writ of habeas corpus on K. W.'s behalf,
challenging the constitutionality of K.W.’s adjudication and detention. Id. On June 18, 2008, the court granted the

| writ; K.W.’s delinquency adjudication was vacated and he was released from Camp Adams. See Ex. F, In the
Interest of K. W., Order dated 6/18/09, Juvenile No. 2007-74.



of challenging and reforming a court’s errant practices — appeals, applications for supersedes and
writs of habeas corpus — Were ﬁot prompting Ciavarella to change his behavior. For that reason,
undersigned counsel finally filed the Application for Exercise of King’s Bench Power in the
Instant Case on April 28, 2008. See In Re: JV.R:HT.,a Minor through her Mother, LT., No.
81 M.M. 2008, Application for the Exercise of King’s Bench Power or Extraordinary
Jurisdiction. This Court Jenied the Application on January 8, 2009. Id., order dated 1/8/09.

On January 26, 2009, the United States Attorney for the Middle District of Pennsylvania
filed a federal information detailing Ciavarella’s and Conahan’s corruption scheme and charging
the judges with violations of provisions of the federal crimes code. Upon the filing of the federal
information, Ciavarella and Conahan pled guilty to two of the allegations against them and
agreed to serve a sentence of 87 months in a federal prison. As the federal information states,

inter alia:

The Defendants Michael T. Conahan and Mark A. Ciavarella, Jr.,
through their actions, facilitated the construction of juvenile detention
facilities and an expansion to one of those facilities by PA Child Care
and Western PA Child Care and directed that juvenile offenders be
lodged at juvenile detention facilities operated by PA Child Care and
Western PA Child Care. Through their actions, the defendants assisted
PA Child Care and Western PA Child Care to secure agreements with
Luzerme County worth tens of millions of dotlars for the placement of
juvenile offenders, including an agreement in late 2004 worth
approximately $58,000,000. It was further a part of the scheme and
artifice to defraud that, on nUMCTOUS occasions, accused juvenile
offenders were ordered Jetained by the defendant Mark A. Ciavarella, Jr.
even when Juvenile Probation Officers did not recommend detention.
The defendant Mark A. Ciavarella, Ir., and others operating at his behest,
also exerted pressure on otaff of the Court of Common Pleas to
recommend detention of juvenile offenders. On some occasions,
probation officers were pressured to change recommendations of release
10 recommendations of detention.

ok oK
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It was further a part of the scheme and artifice to defraud that the
defendants Michael T. Conahan and Mark A. Ciavarella, Jr. violated
their duties of independence, impartiality and integrity in the exercise of
their discretionary actions on behalf of the Court of Common Pleas for
Luzerne County by failing to recuse themselves from acting in matters in
which they had a material conflict of interest and in failing to disclose t0
parties appearing before the court their conflict of interest and their

financial relationship with Participant #1, Participant #2, PA Child Care
and Western PA Child Care, which were material matters.

Bill of information, {1 35-36.
Undersigned counsel subsequently filed a motion for reconsideration and for leave to
amend its original application on January 29,2009. InRe: JV.R: HT,No.81 MM 2008,
Motion of J.V.R,, H.T. et al, for Reconsideration of Denial of Application and to Amend
Application. By order of February 11, 2009, this Court assumed plenary jurisdiction over this
matter and appointed the Hon. Arthur E. Grim, Senior Judge of Berks County, as Special Master
to act on behalf of the Court. InRe: JV.R.: H. T, No. 81 M.M. 2008, order dated 2/11/09. The
court charged the Special Master with reviewing the Luzerne County juvenile court adjudications
and dispositions and making recommendations © the Court concerning appropriate remedial
actions. Id.
To date, the Special Master has made a number of finding of facts. In the First Interim

Report and Recommendations 10 the Court, dated March 12, 2009, and adopted and approved by
the Court by order dated March 26, 2009, the Special Master stated:

My preliminary investigation, including in~-chambers discussions on

February 17, 2009 with the Chief Public Defender, the First Assistant

District Attorney, and the Chief Deputy Juvenile Probation Officer,

points to the conchusion that a very substantial number of juveniles who

appeared without counsel before Judge Ciavarella for delinquency or

related proceedings did not knowingly and intelligently waive their right

to counsel. My investigation has also uncovered evidence that there was

routine deprivation of children’s constitutional rights to appear before an
impartial tribunal and to have an opportunity o be heard.



1% Interim Report and Recommendations of the Special Master dated March 12, 2009 at § 10.
The daily juvenile court lists for 2003-2008 maintained by the Luzeme County Juvenile
Probation Office, provided to the Special Master and released to undersigned counsel and to the
Iuzerne County District Attorney’s Office, confirm the finding that a significant portion of
children appeared without counsel and did not validly waive that right.

Moreover, the evidence shows that the judges were rewarded for ensuring a steady flow
of children to these two facilities, which had entered into lucrative contracts with Luzerne
County to pay for their confinement at a rate calculated to ensure a profit for the facilities’
owners and operators. The agreements entered into by Luzerne County and the Luzeme County
Court of Common Pleas, with PA Child Care, Westem PA Child Care, and Mid-Atlantic Youth
Services® demonstrate that the amount of monies these entities received was directly tied to the
number of children that Luzemne County placed at these facilities. Pursuant to the 2003
placement agreement between the County, the Court and PA Child Care, the County paid a per
diem rate of $268 per day for each detention bed and $300 per day for each secure treatment bed
in which the county placed a child that year. See EX. G, Placement Agreement dated 2002. In
2004, that rate increased to $280 and $312, respectively, for each bed that a Luzerne County
child filled. See Ex. H, Placement Agreement dated 2004.

This per diem, per child placement arrangement at PA Child Care lasted until the county
entered into a tweniy-year, ¢58 million lease with PA Child Care. See Ex. I, Lease Agreement
dated November 17, 2004. At that time, Luzeme County negotiated a facility management
agreement with Mid-Atlantic Youth Services to run the PA Child Care facility. See Ex. J,

Juvenile Detention Facility Management Agreement, dated May 1, 2005. Under this

3 Undersigned counset received these documents from Luzerne County in response to our request under
Pennsylvania’s Right to Know Law.



Management Agreement, the County paid a fixed amount of money -- $3.5 million annually in
monthly installments of $288,052.50 monthly — for Mid-Atlantic to operate the facility. Id. at
6. Notably, under the terms of the same agreement, if the facility’s actual operating costs were
less than the budgeted costs submitted to the county, Mid-Atlantic would have to remit to the
county 100% of the first $50,000 and 50% of any further savings thereafter. Id. at 6 and
Appendices. Again, this created an incentive for Mid-Atlantic to keep beds filled so that the
entity would not have to return monies to the County. Accounting statements show that from
June 15, 2006 through April 17, 2009, the County paid more than $12 million to Mid-Atlantic
for management of the facility. See Fx. K., ACS Financial Services Printout dated 4/27/09,
Luzerne County Vendor Payments History Report to MAYS. Moreover, from January 1, 2005
through May 27, 2008, the county paid more than $10 million in rent to PA Child Care. See Ex.
L, ACS Financial Services Printout dated 4/27/09, Luzeme County Vendor Payments History
Report to PA Child Care.

In 2007, the County and Court also entered into separate placement and purchase of
service agreements with Western PA Child Care. Under a placement agreement, the County paid
a per diem, per child rate of $200-210 for each shelter care bed at the Butler County facility
filled by a Luzerne child. See Ex. M, Placement Agreement dated June 1, 2007 at § X. The
County also agreed to purchase treatment beds at a per diem, per child rate of $255-$314. See Ex.
N, Purchase of Service Agreement dated July 1, 2007 at § XI and Attachment C. Again, under
these agreements, the monies to be collected by Western PA Child Care from Luzerne County
increased with each child placed in their facility. Indeed, accounting statements show that from
March 2006 through May 2008, Western PA Child Care collected almost $2.3 million from

Luzerne County for shelter and treatment beds filled by Luzemne children. See Ex. 0, ACS
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Financial Services Printout dated 4/27/09, Luzemne County Vendor Payments History Report to
Western PA Child Care.

Thus, the record cited above establishes that Ciavarella engaged in a persistent practice of
violating youths’ right to counsel and other critical due process rights throughout the period in
question, despite repeated notice as to the illegality of these practices. At the same time,
Ciavarella had a conflict of interest in presiding over juvenile delinquency proceedings as he had

undisclosed financial interests in certain juvenile facilities.
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SUMMARY OF THE ARGUMENT
Petitioners are entitled to the immediate vacatur and expungement of their juvenile

adjudications or consent decrees. It is well settled under both United States Supreme Court case
Jaw and Pennsylvania case law that once even the appearance of impropriety is present, the
failure of judges to disqualify or recuse themselves is a violation of litigants’ due process rights
to a fair and impartial tribunal and the judgments against them must be reversed. The standard to
be applied is an objective one - the Court asks not whether the judge is actually, subjectively
biased, but whether the average judge in his position is ‘likely’ to be neutral, or whether there 1s
an unconstitutional ‘potential for bias.’ In the case at bar, the unprecedented combination of the
judges’ receipt of more than $2.6 million in kickbacks from private, for profit juvenile
cotrectional facilities and Ciavarella’s persistent and systematic denjal of juveniles’ due process
rights over a five year period creates a constitutionally intolerable conflict of interest that can
only be remedied by vacating and expunging their adjudications.

Nor may juveniles be re-tried once their adjudications or consent decrees are reversed.
The double jeopardy clause applies to juvenile adjudications. Pursuant to both the United States
and Pennsylvania Constitutions, re-trial is barred where there is a finding of either judicial or
prosecutorial misconduct. Both are present here. Ciavarella’s denial of petitioners’ long-
established constitutional and statutory rights to counsel, right to be from compelled self
‘ncrimination and to a colloquy before entering admissions to delinquency charges constitutes
judicial misconduct barring re-trial. Likewise, the district attorney’s unbroken silence in the face
of Ciavarella’s conduct over a five year period constifutes prosecutorial misconduct that bars re-
trial. In both instances, Ciavarella and the District Attorney evinced an intent that the juveniles

be adjudicated delinquent “by any means necessary.” Finally, double jeopardy bars the re-trial
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of all youth who were adjudicated delinquent by, or received consent decrees from, Ciavarella
during the same time period, because his conduct in accepting the bribes and not disclosing the

conflict over a period of five years denied these youth a fair trial.

ARGUMENT

The proceedings before this Court are about nothing less than the wholesale subversion
of the Luzerne County juvenile justice system over a period of many years. Ciavarella and
Conahan have demonstrated the worst of our judiciary, allowing greed and self-interest to trump
their obligations to uphold the Jaw and, in Ciavarella’s case as a juvenile court judge, to also rule
in the best interests of children. Surely self-dealing at the expense of children is the most
egregious violation of the public trust. A large shadow has been cast over the reputation of the
T uzerne County Juvenile Court by their actions, severely compromising its integrity and
impartiality. As a consequence, the community’s trust in the judiciary has been severely shaken,
and youths’ respect for the rule of law diminished. Only by providing swift and complete
redress to the children and families who fell prey to this scandal can this Court assure the citizens
of Luzerne County and the Commonwealth that justice will be done; only by providing swift and
complete redress 10 these children and families can this Court demonstrate that it will not ignore

our core values of faimess and justice.

L IT IS WELL ESTABLISHED THAT ONCE EVEN THE APPEARANCE OF
[MPARTIALITY HAS BEEN CALLED INTO QUESTION, LITIGANTS
HAVE BEEN DENIED THEIR RIGHT TO A FAIR TRIAL AND THE

JUDGMENTS MUST BE VACATED

[n its Order of February 11, 2009 accepting jurisdiction of Petitioners’ application for
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Kings Bench jurisdiction, this Court appointed the Honorable Arthur Grim as Special Master t0
review Petitioners’ cases and make recommendations. In Re: JV.R:HT,aMinor through her
Mother, LT., No. 81 M.M. 2008, order dated February 11, 2009. Specifically, this Court

directed the Special Master to

[recommend] remedial action on an individual basis, a class basis, or
both. Relief may include any remedy that may be awarded by a juvenile

.

court or appellate court directly reviewing an adjudication including, but
not limited to, expungement, granting new juvenile court proceedings, OT
; finding that the affected juvenile proceedings were void ab initio.
!, Jd. at § 4. In its subsequent Order of May 4, this Court identified a first class of Petitioners
whose adjudications were to be vacated and expunged, with additional classes of children to be
identified as eligible for vacatur and expungement over a period of several months. In Re:
! JV.R.: HT., a Minor through her Mother, LT., No. 81 M.M. 2008, order dated May 4, 2009.
Petitioners submit that all children who were adjudicated by Ciavarella during the relevant five
year time period have an identical and well-established right to vacatur and expungement of their
adjudications under the circumstances herein. Petitioners now ask this Court to proceed
forthwith to void their adjudications ab initio and order expungement of their records.
A. United States Supreme Court Precedent Requires Disqualification of Judges
and Reversal of Judgments Where Litigants’ Due Process Rights to an
Impartial Tribunal Have Been Violated
“Jt is axiomatic that ‘[a] fair trial in a fair tribunal is a basic requirement of due process.””
Caperton v. A.T. Massey Coal Co., No. 08-22,2009 U.S. Lexis 4157 at *15 (June 8, 2009)

(citing In re Murchison, 349 U.8. 133, 136 (1955)). In Caperfon, a decision issued on June 8,

2009 by the United States Supreme Court, the Court reiterated its long-standing principle that the
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test of whether a litigant’s fundamental right to a fair trial has been breached is an objective test:
“The inquiry is an objective one. The Court asks not whether the judge is actually, subjectively
biased, but whether the average judge in his position is ‘likely” to be neutral, or whether there is
an unconstitutional ‘potential for bias.”” Id. at *24.

The facts in Caperton, exceptional in their own right, only underscore petitioners’ rights
1o reversal of their adjudications here. Caperton involved an appeal of a $50 million jury verdict
against the defendant, A.T. Massey Coal Company. The timing of Massey’s appeal of the
verdict coincided with West Virginia’s judicial elections, including a contested election for a seat
on the State Supreme Court of Appeals, the Court which would hear the appeal. Massey’s
chairman and principal officer contributed $3 million to the election campaign of the candidate
seeking to replace the incumbent justice on the Court; this amount exceeded by 300% the
amount spent by the candidate’s campaign committee and eclipsed the total amount spent by all
other supporters of the candidate.

Massey’s candidate won; the incumbent justice lost. Caperton moved to disqualify the new
justice under the Due Process Clause and the West Virginia Code of Judicial Conduct, based on
the conflict caused by Massey’s chairman’s campaign involvement. The newly elected Justice
declined to recuse himself and the Court reversed the jury verdictin a 3-2 decision, with the new
Justice in the majority. Caperton sought rehearing and renewed his request for disqualification
of the newly elected Justice; he again refused and a divided Court again reversed the jury verdict.
The new justice remained in the majority. Caperton sought review in the United States Supreme
Court.

The Court reversed the judgment of the West Virginia State Supreme Court of Appeals.

The Court reviewed its prior precedents and, while noting it had not previously addressed the
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issue of judicial bias in {he context of judicial elections, the principles set forth in those cases
required reversal in Caperton. See Tumey v Ohio, 273 V.S 510, 535 (1927) (Where Mayor of a
village also sat as a judge and had the authority to impose fines on those found to have illegally
possessed alcoholic beverages, but fines both determined the amount of any additional salary he
carned as a judge as well as benefited the general treasury of the village, Court found the Due
Process Clause required disqualification because the mayor-judge had both a direct, pecuniary
interest in the outcome and an official motive to convict and fine defendants to help the financial
needs of the village.); Ward v. Monroeville, 409 U.S. 57, 60 (1972) (Mayor also had power to
assess fines, but monies went directly to general fisc; in invalidating a conviction by the Mayor,
Court held that “[t]he fact that the mayor [in Tumey] shared directly in the fees and costs did not
define the limits of the principle.” The principle turned on the “possible temptation” the mayor
might face in discharging his executive responsibilities to maiptain a high level of contribution to
the village’s finances); Gibson v. Berryhill, 411 U.S. 564, 579 (1973) (an administrative board
composed of optometrists had a pecuniary interest of sufficient substance so that it could not
preside over a hearing against competing optometrists; Court wrote “the [judge’s] financial stake
need not be as direct or as positive as it appeared to be in Tumey); Aetna Life Ins. Co. v. Lavoie,
475 U.S. 813, 823-825 (1986) (Court required recusal of Alabama Supreme Court justice who
had cast the deciding vote to uphold a punitive damages award against an insurance company for
bad faith refusal to pay a claim where justice was also 2 lead plaintiff ina nearly identical lawsuit
pending in Alabama’s lower courts; Court noted the proper constitutional inquiry was “whether
sitting on the case then before the Supreme Court of Alabama ‘would offer a possible temptation
to the average ...judge to ___lead him not to hold the balance nice, clear and true.”””) (citations

omitted), See also Inre Murchison, 349 U.S. 133 (1955) (Due process Clause required
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disqualification and reversal of convictions where judge had also participated in decision to
charge defendants); Mayberry v Pennsylvania, 400 U.S. 455 (1971) (Due Process clause required
that defendant in a criminal contempt proceeding should be given a public trial before a judge
other than the one reviled by the contemnor); Connally v. Georgia, 429 U.S. 245 (1977) (holding
that criminal conviction must be vacated where justice of the peace issuing search warrants
received a fee for each warrant he issued; justice of the peace was not neutral and detached
magistrate because he had pecuniary interest in issuing warrant in defendant’s case); Vasquez v.
Hillery, 474 U.S. 254, 263 (1986) (“When constitutional error calls into question the objectivity
of those charged with bringing a defendant to judgment, a reviewing court can neither indulge a
presumption of regularity nor evaluate the resulting harm. Accordingly, when the trial judge is
discovered to have had some basis for rendering a biased judgment, his actual motivations are
hidden from review, and we must presume that the process was impaired.”) (citation omitted).

In reversing the State Supreme Court of Appeals, the Supreme Court noted that “[t}hough
not a bribe or criminal influence, {the new justice] would nevertheless feel a debt of gratitude to
[Massey’s chairman] for his extraordinary efforts to get him elected.” 2009 U.S Lexis at *24.
Applying its longstanding objective test, the Court reiterated: “Due Process requires an objective
inquiry into whether the contributor’s influence on the election under all the circumstances
“would offer a possible temptation to the average... judge to...lead him not to hold the balance
pice, clear and true.”” Id. at *3] (citation omitted).

As the Supreme Court expressly acknowledged in Caperton, it was confronted with an
extraordinary situation involving an exceptionally large campaign contribution that required
recusal under the Constitution. The facts in the case at bar are stunningly similar — and worse.

While the amount of money involved is nearly identical -- $2.6 million vs. $3 million — the

17



money in this case went directly into the pockets of Ciavarella and Conahan, not into a political
war chest that could not be directly accessed for personal financial gain. The objective,
unconstitutional probability of bias is plainly present; indeed, as in Caperton, this case presents
«4 serious, objective risk of actual bias...” Id at *32.

B. Pennsylvania Case Law Requires Disqualification of Ciavarella and Reversal
of the Judgments Below

As stated by this Court, “[a] tribunal is either fair or unfair. There is no need to find actual
prejudice, but rather, the appearance of prejudice is sufficient to warrant the grant of new
proceedings.” In the Interest of McFall, 617 A.2d 707, 714 (Pa. 1992). Pennsylvania case law is
in accord with the U.S. Supreme Court rulings in this area.

In McFall, this Court held that once even the appeareince of impartiality of the court is called
into question — as it has been in the Luzeme County Juvenile Court — defendants have been
denied their right to a fair and impartial tribunal; their convictions must be set aside, and they
must be granted new trials. 617 A. 2d at 711 (holding that defendants must be granted new trials
in their criminal cases when judge failed to reveal circumstances that raised questions about her
impartiality). In McF all, this Court’s ruling that the defendants’ convictions and adjudications
be vacated was based on its finding that the judge’s “agreement [to assist law enforcement]
...presents a situation palpably creating a circumstance where she would have an interest in the
outcome of the criminal cases tried before her.” Id. at 713. Given the trial judge’s desire to
cooperate with law enforcement to minimize or avoid her own prosecution in the Philadelphia

‘roofers’ scandal,” the likelihood that she would favor the prosecution in these criminal cases

4 In the Special Master’s briefing order of May 28, 2009, the Special Master asked counsel for the petitioners to
{nform the Special Master whether any other Philadelphia judge disciplined or removed from the bench as a result of
the Roofer’s Union scandal had all, or a substantial number of, his or her rulings, decisions, verdicts or sentences
vacated. In Re: JV.R.: H.T., No. 81 M.M. 2008, order dated May 28, 2009 at§ 1.2. Unfortunately, undersigned
counsel was not able to ascertain that information.
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justified vacatur for all defendants, including defendants who had appeared before her only at the
preliminary hearing stage. As this Court stated, “the impartiality of the court, whichis a
fundamental prerequisite of a fair trial, must be deemed compromised by appearance alone, thus
eliminating the need for establishing actual prejudice.‘” Id at711.

Similarly, in the instant case, Ciavarella’s alleged financial dealings with PA Child Care
and Western PA Child Care gave him an interest in the juvenile delinquency proceedings over
which he was presiding. Indeed, his interest is far more direct than Judge Cunningham’s interest
in McFall. Judge Cunningham hoped for leniency from law enforcement, but the conduct for
which she was being investigated had nothing to do with the substance of the criminal cases Over
which she presided. Here, Ciavarella’s opportunity for personal financial gain was directly
connected to his disposition of the cases before him; every child he adjudicated and placed in one
of the two private for profit juvenile correctional facilities was yet another opportunity to justify
the substantial financial rewards he was reaping at the children’s expense. See also Inre:
Schlesinger, 172 A. 2d 835, 841 (Pa. 1961) (where circumstances suggested an unsympathetic
predisposition toward the appellant, order of disbarment reversed; “[A] predilection to favor one
side over the other is not required in order to vitiate a judicial proceeding as being violative of
due process. Merely, ‘a possible temptation to the average man as a judge...not to hold the

balance nice, clear and true’ is sufficient.”)

C. State and Federal Codes of Judicial Conduct Require Disqualification of
Ciavarealla and Reversal of the Judgments Below

Additional support for vacating the adjudications of children who appeared before
Ciavarella may also be found in cases addressing the disqualification of judges, under either state

or federal versions of the Code of T udicial Conduct. In Liljeberg v. Health Services Acquisition
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Corp., 486 U.S. 847 (1988), the United States Supreme Court articulated a three-part test for
determining whether a judgment should be vacated for a violation of 28 U.S.C § 455, which sets
forth the grounds for judicial disqualification based upon the ABA Code of Judicial Conduct,
Canon 3¢ (1 987).5 Liljeberg involved an action for declaratory judgment to determine the
ownership of a corporation; plaintiff filed a motion to vacate the judgment of the trial judge
based on the contention that the trial judge should have recused himself because he was a trustee
of a university which had an interest in the litigation. The Supreme Court agreed with plaintiff
that the trial judge should have recused himself, and that his failure to do so required vacatur of
the judgment below.

Notably, scienter has not been held to be a requirement of section 455(a); the Court has
recognized that the judge’s lack of knowledge does not eliminate the risk that “his impartiality
might reasonably be questioned” by other persons. Liljeberg, 486 U.S at 859.° In the case at bar
of course, it can hardly be questioned that Ciavarella had full knowledge of his financial interest

in the adjudication and placement of petitioners.

598 U.S.C § 455 provides in relevant part that

(a) Any justice, judge, or magistrate [magistrate judge] of the United States shall
disqualify himself in any proceeding in which his impartiality might reasonably be
questioned.
(b) He shall also disqualify himself in the following circumstances:
ETT:
(4) He knows that he, individually or as a fiduciary...has a financial interest in the
subject matter in controversy or in a party to the proceeding, or any other interest
that could be substantially affected by the outcome of the proceeding.
§ As the Court of Appeals explained, and the Supreme Court agreed, «“The goal of section 455(a) is to avoid even the
appearance of partiality. 1f it would appear to a reasonable person that a judge has knowledge of facts that would
give him an interest in the litigation then an appearance of partiality is created even though no actual partiality exists
pecause the judge does not recall the facts, because the judge actually has no interest in the case or because the judge
is pure in heart and incorruptible (citation omitted)... . Under section 455(a), therefore, recusal is required even
when a judge lacks actual knowledge of the facts indicating his interest or bias in the case if a reasonable person,
knowing all the circumstances, would expect that the judge would have actual knowledge.” 486 U.S at 862 (quoting
the Court of Appeals decision, 796 F 2d at 802).
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Additionally, recognizing that section 455 does not, on its own, authorize the vacatur of
prior judgments, the Court concluded that in determining whether a judgment should be vacated
for a violation of section 455, “it is appropriate to consider the risk of injustice to the parties in
the particular case, the risk that denial of relief will produce inj ustice in other cases, and the risk
of undermining the public’s confidence in the judicial process.” Jd. at 863. The Court went on,
«“e must continuously bear in mind that to perform its high function in the best way, justice
must satisfy the appearance of justice.” Id (internal guotations omitted) (citing In re Murchison,
349 U.S 133, 136 (1955)). Rased on the facts before it and applying this three part test, the
Court affirmed the opinion of the Court of Appeals vacating the judgment below, finding the
violation “neither insubstantial nor excusable,” Liljeberg, 486 U.S. at 867, where despite the trial
judge’s claimed lack of knowledge of his fiduciary interest in the litigation, “he certainly should
have known.” 1d. at 868.

Powell v. Anderson, 660 N.W. 2d 107 (Minn. 2003) is also instructive. In Powell, the
Minnesota Supreme Court was asked to vacate an opinion of the Minnesota Court of Appeals on
the ground that the author of the opinion was disqualified because the law firm that represented
certain respondents was the same firm that represented a trust for which the authoring judge was
the trustee. Applying Minnesota’s rules regarding disqualification of judges, which were
themselves based on the ABA Standards Relating to Appellate Courts,’ the Minnesota Supreme
Court specifically held that an appellate judge should be subject to disqualification on the

grounds set forth in the Code of Judicial Conduct? 660 N.W.2d at 114-15.

7 The Powell court also noted that there were considerable similarities between the federal and state standards for
disqualification and thus found it entirely appropriate to ook {0 Liljeberg for guidance.

8 Canon 3(d)(1) of the Minnesota Code of Judicial Conduct provides that “[a] judge shall disqualify himself or
herself in a proceeding in which the judge’s impartiality might reasonably be questioned...” The Advisory
Committee’s commentary to the Rule explains “Under this rule, a judge is disqualified whenever the judge’s
impartiality might reasonably be questioned, regardless of whether any of the specific rules...apply.” 660 N.W. 2d
at 114,
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The court then considered whether the judge’s failure to disqualify himself required that the
Court of Appeals decision be vacated and the case reversed. The court adopted the United State
Supreme Court’s Liljeberg test for vacatur, observing that it properly considers each of the two
objectives of disqualification: “to provide the parties a fair trial...and to promote confidence in
the judicial system.” Id. at 121. The court ruled vacatur was proper, concluding specifically that
the risk of prejudice to the plaintiff was sub stantial and that the risk of undermining the public’s
confidence in the judicial system was also significant. On this last point, the court noted the
appearance of impropriety was especially troublesome, where the judge faced possible criminal
consequences as a result of his relationship with the law firm. Id. at 124. Here, where both
Ciavarella and Conahan have not only been charged criminally but have pled guilty and agreed
to serve significant prison terms, failure to vacate the petitioners’ adjudications poses perhaps the
greatest risk of undermining the public’s confidence in the judicial system. See also Blaisdell v.
City of Rochester, 609 A. 2d 388, 391 (N.H. 1992) (Court noted that “[w]hether an appearance of
impropriety exists is determined [by] an objective standard, i.e., wc;uld a reasonable person, not
the judge himself, question the impartiality of the court;” Court then vacated the ruling below,
stating “it would be inconsistent with the goals of our {judicial] code to require certain standards

of behavior from the judiciary in the interest of avoiding the appearance of impartiality, but then

The Permsylvania Code of Judicial Conduct in turn states that

(1) Judges should disqualify themselves in a proceeding in which their impartiality
night reasonably be questioned, including but not limited to instances where:

*%ok

(c) they know that they, individually or as 2 fiduciary, or their spouse ot minor
child residing in their household, have a substantial financial interest in the subject
matter in controversy of in a party to the proceeding, or any other interest that
could be substantially affected by the outcome of the proceeding... .

Code of Jud. Conduct, Canon 3(c) (2009).
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1o allow a judge’s ruling to stand when those standards have been violated.”); Roberts v. Bailar,
625 F.2d 125 (6th Cir.1980) (dismissal of plaintiff’s suit below reversed where judge should
have recused himself because a reasonable person would question his impartiality; court noted
shift in 1974 amendments to 28 U.S.C. §455 explicitly towards the appearance standard of
impartiality to promote public confidence in the judiciary); Mejia v. U.S., 916 A.2d 900 (D.C.
App. 2007) (Where an informed and objective observer could perceive an appearance of bias, the
“integrity of the judicial process” 1S “compromised.” Such bias was found and the case reversed
and remanded.); Scott v. U.S., 559 A.2d 745 (D.C. App. 1989) (Appearance of bias warrants
grant of new trial); Com. v. Druce, 848 A.2d 104 (Pa. 2004) (A judge should recuse himself
where failure to do so would give the appearance of bias and undermine public confidence in the
judiciary.); Fi orsmark v. State, 349 N.W.2d 763 (Iowa 1984) (Where, at the time of trial a
wrongful death action was pending against the appellants’ chief medical witness by the estate of
the judge’s brother, the judge should have recused himself because of the appearance of bias.);
Home Paramount Pest Control v. Gibbs, 953 A.2d 219 (Del. 2008) (Substantial overlap between
current claim and hearing officer’s similar claim from several years earlier interfered with the
objective impartiality under Judicial Canon 3(c)(1) and case was reversed and remanded); State
v. Brown, 776 P.2d 1182 (Haw. 1989) (Where the appearance of impropriety causes the
reasonable person to question the impartiality of the judge, allowing the judge to continue to sit
violates due process.)

Again - these facts pale in comparison to the case at bar. Not only did Ciavarella have
knowledge of his pecuniary interest in the case before him, application of the United States
Supreme Court’s three part test likewise compels vacatur of petitioners’ adjudications. The risk

of injustice to the petitioners in these cases in the absence of vacatur is exceptionally high; the
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risk that denial of relief will produce injustice in other cases is also high, both with respect to
Petitioners’ own ability to proceed with their civil claims against Ciavarella, Conahan and their
co-conspirators as well as the negative effects of such a ruling on future litigants whose rights
were similarly violated; and the risk of undermining the public’s confidence in the judicial
process from allowing these adjudications to stand is significant. Indeed here, where both
Ciavarella and Conahan have not only been charged criminally but have pled guilty and agreed
to serve significant prison terms, failure to vacate the petitioners’ adjudications poses perhaps the
greatest risk of undermining the public’s confidence in the judicial system.

This judicial corruption scandal has received not only state and national attention, the
scandal has been covered extensively by the international press. With such widespread
knowledge of what happened in Luzerne County, we risk significantly undermining the integrity
of our judicial system in the eyes of the world should we do nothing to address the grievous
wrongs committed here. As the United States Supreme Court wrote with specific reference 10
judicial codes of conduct:

Courts, in our system, elaborate principles of law in the course of
resolving disputes. The power and the prerogative of a court o perform
this function rest, in the end, upon the respect accorded to its judgments.
The citizen’s respects for judgments depends in turn upon the issuing
court’s absolute probity. Judicial integrity is, in consequence, d state

interest of the highest order.

Republican Party of Minn. v. White, 536 U.S. 765, 793 (2002) (Kennedy, J concurring)
(emphasis added).9

® While Petitioners’ adjudications must be vacated based on the court’s denial of their right to an impartial tribunal,
juveniles who appeared without counse! or entered guilty pleas that were constitutionally infirm have a separate and
equally well-settled right to vacatur of their adjudications. See Commonwealth v Ingraham, 316 A.2d 77 (Pa 1974)
(expressly holding that the record must disclose that the elements of the crime or crimes charged were outlined in
understandable terms; the inadequacy of the colloguy led to a reversal of defendant’s conviction); Commonwealth v
Cousin, 888 A. 2d 710 (2005) (where counsel is physically absent or completely fails to offer any adversarial
representation, “no showing of prejudice is necessary” to establish violation of the right to effective assistance of
counsel); U.S v. Cronic, 466 U.S. 648 (1984) (“The presumption that counsel’s assistance is essential requires us to
conclude that a trial is unfair if the accused is denied counsel at a critical stage of his proceeding.”)
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11. THE DOUBLE JEOPARDY CLAUSE OF THE PENNSYLVANIA
CONSTITUTION PROHIBITS RETRIAL ONCE THE AJDUDICATION OR
CONSENT DECREE OF A JUVENILE IS VACATED DUE TO CERTAIN
JUDICIAL OR PROSECUTORIAL MISCONDUCT
Petitioners submit that under the Pennsylvania Constitution’s double jeopardy clause,

retrial is prohibited of all youth who were denied their right to counsel and/or were adjudicated

delinquent upon constitutionally deficient guilty pleas starting in 2003 and ending in May 2008

once their adjudications are vacated. Ciavarella’s actions in denying youth their due process

rights especially when be had a pecuniary interest in the facilities in which he placed adjudicated
youth rises to the level of judicial misconduct that must invoke the bar to retrial. Moreover, the
repeated failure of the Luzerne County District Attorney’s Office to either object to or challenge
the five-year pattern and practice of due process violations in the juvenile court constituted
prosecutorial misconduct such that retrial should be barred. Additionally or in the alternative,
undersigned counsel argues that double jeopardy bars the re-trial of all youth who were
adjudicated delinquent by, or received consent decrees from, Ciavarella during the same time
period, because his conduct in accepting the bribes and not disclosing the conflict over a period
of five years denied these youth a fair trial.

A. The Double Jeopardy Clauses of the Federal and Pennsylvania State

Constitutions Apply to Juvenile Delinquency Proceedings
The Fifth Amendment to the United States Constitution states “nor shall any person be

subject for the same offence to be twice put in jeopardy of life or limb.” U.S. Const. amend. V.

The double jeopardy clause was held to be applicable to the States through the Fourteenth

Amendment in Benton v. Maryland, 395 U.S. 784, 787 (1969). The double jeopardy clause of
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the Pennsylvania state constitution similarly provides that “no person shall, for the same offense,
be twice put in jeopardy of life or limb.” Pa. Const. Art. I, § 10, ¢L. 1.

In Breed v. Jones an unanimous United States Supreme Court held that the double jeopardy
clause applies to juvenile court proceedings in bolding that the clause barred the prosecution ofa
juvenile as an adult for conduct that had previously resulted in a delinquency adjudication. 421
U.S. 519, 541 (1975). Pennsylvania courts also recognize that “[iJt is well settled that the
constitutional prohibition against double jeopardy is applicable to juvenile proceedings.” In re:

Huft, 582 A.2d 1093 (Pa. Super. 1990) (citing fn re RR, 464 A.2d 348, 353 (Pa. Super. 1983)).

B. Under Penusylvania’s Double Jeopardy Clause, the Judicial
Misconduct in the Instant Cases Bars Re-prosecution of Juveniles
Once This Court Vacates their Adjudications or Consent Decrees
As described in the Statement of the Case, supra, Clavarella engaged in a persistent
course of misconduct as a juvenile court judge from 2003 until he ceased hearing juvenile cases
in May 2008, Specifically, during that time period Ciavarella: (1) received money payments
from facilities in which he placed a number of the youth whom he adjudicated delinquent and
failed to disclose that conflict of interest to any juvenile respondents appearing for trial before
him: and (2) denied many youth their constitutional right to counsel, by failing to appoint
counsel to unrepresented youth and to obtain a valid waiver of their right to counsel, as well as
their right to trial, by obtaining constitutionally-infirm guilty pleas.
Petitioners respectfully submit that under the Pennsylvania Constitution’s double
jeopardy clause, retrial is prohibited of ail youth who were denied their right to counsel and/or
were adjudicated delinquent upon constitutional deficient guilty pleas starting in 2003 to May

2008. Ciavarella’s bad faith conduct of confinuing to deny youth their due process rights despite
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repeated warnings is particularly egregious given his pecuniary interest in the facilities in which
he placed adjudicated youth. Additionally or in the alternative, Petitioners argue that double
jeopardy bars the re-trial of all youth who were adjudicated delinquent by, or received consent
decrees from, Ciavarella during the same time period, because his conduct in accepting the

bribes and not disclosing the conflict over a period of five years denied these youth a fair trial.

1. Judicial and/or prosecutorial overreaching and bad faith conduct that
denies a youth his/her right to a far trial bars retrial under
Pennsylvania’s double jeopardy clause

In Com. v. Smith, 615 A.2d 321 (Pa. 1992), the Pennsylvania Supreme Court held that

the double jeopardy clause of the Pennsylvania Constitution prohibits

retrial of a defendant not only when prosecutorial misconduct is intended

to provoke the defendant into moving for mistrial, but also when the

conduct of the prosecutor is intentionally undertaken to prejudice the

defendant to the point of the denial of a fair trial.
Smith, 615 A2d at 325 (emphasis added). Inahighly publicized trial, defendant Smith was
convicted and sentenced to death on three counts of first degree murder for killing a mother and
her two young children. Com. v. Smith, 568 A.2d 600, 602 (Pa. 1989). Smith’s conviction was
reversed on appeal by the Pennsylvania Supreme Court upon a finding that the trial court erred in
admitting certain hearsay testimony by associates of Smith’s alleged co-conspirator. Smith, 568
A.2d at 605-10. On remand, Smith filed a motion to dismiss, arguing that retrial would violate
double jeopardy. Smith, 615 A.2d at 322. On a subsequent appeal, Smith successfully argued
that evidence of significant prosecutorial misconduct (namely, the prosecutor’s suppression of

exculpatory evidence and vigorous efforts to discredit a former police officer who testified to

such, as well as the concealment of an agreement between the government and its chief witness
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io seek favorable sentencing for the former) — which was discovered after trial and while his
appeal was before the Pennsylvania Supreme Court -~ bars his re-prosecution. /d. at 322-23.

Smith departs from the United States Supreme Court’s narrower holding in Oregon v.
Kennedy, 456 U.S. 667 (1982), interpreting the federal constitution to raise a bar to mistrial only
upon a finding that the prosecutorial misconduct was intentionally aimed at provoking a mistrial.
1d at 324-25. The Smith holding relied on pre-Kennedy opinions issued by both the United
States and Pennsylvania Supreme Courts that take a more expansive view of the circumstances
invoking the double jeopardy bar to re-trial. Id, citing, €.g. United States v. Dinitz, 424 U.S.
600 (1976); Com. v. Starks, 416 A.2d 498 (1980). Therefore, pre-Kennedy decisions inform this
Court’s application of the test enunciated in Smith to the instant case.

This jurisprudence establishes that a finding that a judge or prosecutor has acted in bad
faith to prejudice or harass a defendant invokes the bar to retrial. In United States v. Dinitz, the
United States Supreme Court held the trial judge’s action in expelling defendant’s trial counsel
did not prohibit re-prosecution under double jeopardy, since the judge was not motivated by bad
faith. Dinitz, 424 U.S. at 61 1-12. However, the Court specifically noted that bad faith conduct
by either a judge or 2 prosecutor that 1s intended to prejudice or harass the defendants raises the
bar to retrial. Id. at 611. See also Starks, 416 A.2d at 500 (double jeopardy bars retrial where
prosecutorial misconduct undertaken in bad faith to prejudice or harass the defendant as it
“signals the breakdown of the integrity of the judicial proceeding.”)

Importantly for purposes of the instant case, Smith also expands invocation of the retrial
bar beyond the mistrial context to apply t0 instances in which defendants successfully appeal
convictions because of government misconduct. Other states, including Hawaii, State v. Rogan,

034 P.2d 1231 (Hawaii 1999), New Mexico, Siate . Breit, 930 P.2d 792 (N.M. 1996), and
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Arizona, State v. Jorgenson, 10 P.3d 1177 (Ariz. 2000), have followed Pennsylvania’s lead in
holding that defendants who successfully appeal convictions because of government misconduct
that denied them a fair trial may not be subject to re-prosecution. Pennsylvania and its sister
states recognize that it is unfair to distinguish between defendants who unsuccessfully move for
mistrial and those who successfully appeal a conviction on misconduct grounds because, as in
the instant case, a defendant may not uncover the egregious misconduct until after trial. See,
e.g., Smith, 615 A.2d at 322-24. 10

Pennsylvania’s sister states have similarly focused on the level of egregiousness and
persistence of the misconduct (as opposed to isolated instances) to determine whether the
threshold that bars retrial has been met. Thus, for example, in Breit, 930 P.2d at 795, the New
Mexico Supreme Court held that double jeopardy barred the re-trial of defendant on aggravated
assault and first degree murder charges after his motion for a new trial was granted based on
“exireme prosecutorial misconduct.” In that case, the trial court repeatedly warned the
prosecuting attorney about his outrageous and highly prejudicial misconduct, to no avail. /d at
805-06 and Appendix. The New Mexico Supreme Coust held that double jeopardy prohibits a
retrial

when improper official conduct is so unfairly prejudicial to the defendant
that it cannot be cured by means short of a mistrial or a motion for a new
trial, and if the official knows that the conduct is improper and
prejudicial, and if the official either intends to provoke a mistrial or acfs

in willful disregard of the resulting mistrial, retrial or reversal.
Breit, 930 P.2d at 803 (emphasis added). See also Rogan, 984 P.2d at 1239-1241, 1249 (holding

that retrial was barred when defendant successfully appealed conviction on the grounds that

19 1t should be noted that had any of the juvenile respondents been made aware of Ciavarella’s financial dealings
with the placement facilities and his failure to disclose the conflict at the time of their trials, they would have had
more than adequate grounds to move for a mistrial. See, e.g., Office of Disciplinary Counsel v. Anonymous Attorney
A., 595 A.2d 42, 48 (Pa. 1991).
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prosecutor made inflammatory racial references in closing argument; courts had long prohibited
racially biased prosecutorial arguments and prosecutor’s egregious conduct deprived defendant

of a fair trial.)

7 Ciavarella’s persistent and bad faith pattern and practice of violating
vouths’ due process rights in willful dlsrega:rd that these acts could
result in reversal of their adjudications raises a bar to re-prosecution;
such conduct is particularly egregious in light of his undisclosed
pecuniary interest which created an untenable conflict of interest in
presiding over these youths’ cases

The double jeopardy bars retrial of any youth who were denied their right to counsel, or
were adjudicated delinquent upon constitutionally deficient guilty pleas. The Pennsylvania
Supreme Court has noted that the type of overreaching to which double jeopardy applies is that
which shows an intent to “deprive [individuals] of a fair trial; to ignore the bounds of legitimate
advocacy; in short, fo win a conviction by any means necessary.” Com. V. Martorano, 741 A.2d
1221, 1223 (Pa. 1999) (emphasis added). Ciavarella’s actions in persistently denying youth their
right to counsel and their right to a fair trial by accepting guilty pleas that were not voluntary,
knowing and intelligent, even after Ciavarella’s rulings were reversed precisely because of these
unconstitutional practices, evinced an intent that the juveniles be adjudicated delinquent “by any
means necessary.” Such tactics are specifically designed to “demean or subvert the truth-seeking
process.” Com. v. Chmiel, 777 A.2d 459, 464 (Pa. Super. 2001) (internal citation omitted). See
also Smith, 615 A.2d at 322-23 (describing the prosecution’s misconduct as an effort to subvert
the truth-determining process). These acts were particularly pernicious when viewed against the
backdrop of Ciavarella’s undisclosed pecuniary interest in facilities in which he placed

adjudicated youth.
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The jurisprudence barring retrial has developed mainly within the context of
prosecutorial misconduct. See discussion in Part ILB.1 supra. Nevertheless, the Pennsylvania
Supreme Court has specifically held that any number of scenarios of misconduct that deprive a
defendant of his constitutional right to a fair trial may bar re-prosecution under the Pennsylvania
Constitution. See Martorano, 741 A2d at 1223. See also Dinitz, 424 U.S. at 611 (noting that the
double jeopardy clause bars retrial where bad faith conduct by judge or prosecutor threatens the
harassment of an accused by successive prosecutions or declarations of mistrial) (emphasis
added); United States V. Jorn, 400 U.S. 470, 485 (1971) (“where circumstances develop not
attributable to prosecutorial orj udicial overreaching, a motion by the defendant for mistrial is
ordinarily assumed to T€mMOVe any barrier to reprosecution. .. %) (emphasis added) The same
factors that weigh iﬁ favor of raising the bar to retrial in cases of prosecutorial misconduct apply
in the context of judicial misconduct.

For example, courts have recognized that the double jeopardy clause acts as one of the
few external checks on the state’s power and near unaccountability in the context of criminal
prosecutions, and thus curbs potential abuses of that power. See, €.8. Starks, 416 A.2d at 500
(noting that double jeopardy was designed to protect against overreaching). Courts have noted
{he enormous power and resources of the state in the context of criminal prosecutions. Green V.
United States, 355 U.S. 184, 187-38 (1957). Asone commentator has noted

prosecutors wield great discretion and power “in the decision to charge
and what to charge; in the control of vast govemmental resources in
investigation and preparing a case; in the plea bargaining process for the
majority of cases that are resolved without trial; and in the deference and
authority the prosecution commands before juries in those cases that are
tried to conclusion.

Kenneth Rosenthal, Prosecutor Misconduct, Convictions and Double Jeopardy: Case Studies in

an Emerging Jurisprudence, 71 TEMp. L. REV. 887,887 (1 998). Juvenile court judges similarly
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wield enormous power, and there are limited means to check potential abuses of that power.
Juvenile court judges are employees and representatives of the Commonwealth of Pennsylvania,
and the Court of Common Pleas, in which the juvenile court resides, is part of the Pennsylvania
United Judicial System. Pa. Const., Art. V, §§1,10. As this Court has noted, “[t]he property,
well-being, and sometimes the freedom of litigants are in the hands of judges... The poWer of a
judge is enotmous, and concomitantly, no position in our society demands higher standards.”
Judicial Inquiry and Review Board v. Fink, 532 A2d 358,367,373 (Pa. 1987). The juvenile
court judge in particular exercises great power as he or she acts as both judge and jury in
adjudicatory hearings. Notably, as described in the Statement of the Case, supra, Ciavarella did
not respond to the few mechanisms in place to curb judicial overreaching, as he failed to correct
the due process violations in his courtroom after several successful challenges.

In determining whether double jeopardy bars retrial, the court must balance the
individuals’ double jeopardy rights against society’s interest in maintaining justice and punishing
criminal conduct so as to deter crine and protect the public. Kennedy, 456 U.S. at 670-72; Jorn,
400 U.S. at 479-481. Effective enforcement of society’s criminal laws requires that those who
have committed crimes be held accountable and punished. Lockhart v. Nelson, 488 U.S. 33,38
(1988) (citing United States v. Tateo, 377 U.S. 463, 466 (1964)). Application of this balancing
test to the instant case leads to the conclusion that retrial of these youth should be barred. Upon
information and belief, most juveniles who were adjudicated by (javarella from 2003 through
May 2008 have completed their court-ordered dispo sitions, including performing community
service, paying restitution to their victims, and participating in other restorative justice activities,
as well as participating in other rehabilitative and treatment services arranged by the juvenile

court. Thus, society’s interest in ensuring that these youth are provided “programs of
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supervision, care and rehabilitation which provide balanced attention to the protection of the
community, the imposition of accountability for offenses committed and the development of
competencies t0 enable children to become responsible and productive members of the
community,” Pennsylvania’s Juvenile Act, 42 Pa.C.S.A. § 6301, have been served. A bar to
retrial after these youths’ adjudications have been vacated would in no way undercut society’s
interest in these goals given that their dispositions have been completed. See Tateo, 377 U.S. at
466 (noting that a defendant’s right to a fair trial is balanced against the societal interest in
punishing those who have committed crimes) (emphasis added).11 Barring retrial, however,
would send a clear message {hat the egregious conduct of the former juvenile court judge can
never be tolerated.”

Other key policy concerns underlying the double jeopardy clause include protecting a
defendant from the hardship of multiple trials for the same offense. See Jorn, 400 U.S. at 479,
quoting Green V. United States, 355 U.S. 184, 187-88 (1957) (“[Tlhe State with all its resources
and power should not be allowed to make repeated attempts to convict an individual for an
alleged offense, thereby subjecting him to embarrassment, EXpense and ordeal and compelling
him to live in a continuing state of anxiety and insecurity... .”); Arizona v. Washington, 434 U.S.
497, 503-04 (1978) (noting that a second prosecution w“ipcreases the financial and emotional

burden on the accused, and prolongs the period” of stigmatization.) Another is preserving the

-

1 Double jeopardy also protects defendants and juvenile respondents from being punished twice for the
same offense. United States v. Wilson, 420 U.S. 332, 342-43 (1975); Ex parte Lange, 85 U.S. (18 Wall.)
163, 176 (1873). {n most instances, the juveniles who went before Cjavarella have completed their court-
ordered dispositions and very few are still under juvenile court jurisdiction. Thus, even if the youth
whose adjudications of consent decrees are vacated by order of the Special Master are re-tried for the
same offenses, the double jeopardy clause prohibits those youth from being subjected to a second juvenile
court disposition.

17 Notably, the cases cited in Part 1.b.1 supranever factored the severity of the offense into the calculus
of determining whether there is a bar to retrial. Indeed, the cases in which retrial barred involve the most
serious Crimes. Juvenile respondents who appeared from 2003-2008 were, for the most part, adjudicated
of offenses far less serious.
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finality of judgments such that defendants can resume their lives without fear of re-adjudication.
Jorn, 400 U.S. at 486 (noting “the importance to the defendant of being able, once and for all, to
conclude his confrontation with society... .”). These policy concerns, emerging from cases
involving adult defendants, have even greater force in the instant case as it involves juvenile
respondents who are transitioning into adulthood.

For several years, Ciavarella engaged in a pattern and practice of violating well-settled
law with regard to youths’ due process rights. That youth have a constitutional right to counsel
in delinquency proceedings is long established in our jurisprudence. More than forty years ago
the United States Supreme Court held in In re Gault, 387 U.S.1, 41 (1987), that the Due Process
Clause of the Fourteenth Amendment guarantees youth charged with delinquency a
constitutionally protected right to counsel. Gaulf reco gnized that atforneys are needed in the
juvenile justice system to assist clients to “cope with problems of law, to make skilled inquiry
into the facts, to insist upon regularity of the proceedings. and to ascertain whether [the client]...
has a defense and to prepare and submit it.” 387 U.S. at 36. Consistent with Gault,
Pennsylvania’s General Assembly established that the right to counsel extends to juveniles
through all stages of the juvenile delinquency process (.8 detention, pre-trial motions or
hearings, adjudication, disposition, post-disposition, probation, appeal). 42 Pa.C.S.A. § 6337 (a
party is entitled to representation by legal counsel at all stages of any proceedings under [the
Juvenile Act].”) An admission — which is the juvenile equivalent of a guilty plea— is a critical
stage at which a respondent must be afforded the right to counsel. See Von Moltke v. Gillies, 332
U.S. 708, 721 (1948) (citing Williams v. Kaiser, 323 U.S. 471, 475 (1945)); Com. v. Sheehan,
185 A.2d 465, 469-70 (Pa. 1971) (citations omitted); Com. v. Ritchey, 245 A.2d 446, 448-49 (Pa.

1968) (citations omitted); Con. v. Cavell, 222 A2d 722, 723-24 (Pa. 1966) (citations omitted);
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Com. v. Barrows, 534, 242 A.2d 925, 626 (Pa. Supef. 1968) (citations omitted). An accused
entering an admission to an offense must first be counseled by an attorney, absent a voluntary,
knowing and intelligent waiver of counsel. Saniobello v. New York, 404 U.S. 257, 261 (1971)
(citing Moore v. Michigan, 355 U.S. 155 (1957)) (emphasis added).

Concern about delinquency hearings proceeding without counsel for the child led this
Court to Tequire, cffective October 1, 2005, that juvenile courts conduct an extensive colloquy to
determine a juvenile’s comprehension of the consequences of waiver. PaR.J.C.P. No. 152. But
long before the adoption of the juvenile court rules, this Court recognized that

While an accused may waive his constitutional right, such a waiver must
be the free and anconstrained choice of its maker and also must be made

+

knowingly and intelligently. Tobe a knowing and intelligent waiver
defendant must be aware of both the right and of the risks of forfeiting
that right. Furthermore, the presumption must always be against the
waiver of a constitutional right. Nor can waiver be presumed where the
record is silent. The record must show, or there must be an allegation and
evidence which show, that an accused was offered counsel but
intelligently and understandingly rejected the offer.
Com. v. Monica, 597 A.2d 600, 603 (Pa. 1991) (citations and internal quotations omitted).

It is also another well-settled principle of constitutional law that admissions from
juveniles must be voluntary, knowing, and intelligent. Henderson v. Morgan, 426 U.S. 637, 644-
45 (1976); Boykin v. Alabama, 395 U.S. 238, 242-43 (1969). Foran admission to be valid, the
child must be informed, at a minimum, of all of his rights and the rights he is forgoing by
pleading guilty and the possible dispositions that the court could impose if he enters an
admission. Boykin, 395 U.S. at 243; Com. V. Hallock, 722 A2d 180, 182 (Pa. Super. 1998)
(citing Com. V. Young, 695 A.2d 414, 417 (Pa. Super. 1997)). Due process also requires that the

court give the child adequate notice of the nature and elements of the offense to which the child
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is making an admission. Henderson, 426 U.S. at 646-47. An admission cannot be considered
voluntary unless the defendant received "real notice of the true nature of the charge against him,
the first and most universally recognized requirement of due process." Id at 645 (quoting Smith
v. O'Grady, 312U0.8.329, 334 (1941)). See also Com. v. Hines, 437 A2d 1180, 1181-84 (Pa.
1981) (holding that 15-year-old's guilty plea was constitutionalty invalid where court's colloquy
failed to establish that youth understood the nature and elements of the offenses with which he
was charged, including an explanation of the law in terms of the facts of the case, and did not
establish a factual predicate for the plea). Moreover, the Constitution requires the court to
determine if there is, in fact, a factual basis for the admission before accepting it. Com. v.
Martinez, 453 A.2d 940, 947-44 (Pa. 1982); Hines, 437 A.2d at 1182-84 (citations omitted);
Hallock, 722 A.2d at 182 (citing Young, 695 A.2d at 417). “{M]anifest injustice” occurs if an
admission is entered by a respondent who lacks full knowledge and understanding of the charge
against him. Com. v. Schultz, 477 A.2d 1328, 1330 (1984) (citation omitted). And the waiver of
constitutional rights can nevet be presumed from a silent record. Boykin, 395 U.S. at 242
(citation omitted). See also Hines, 437 A.2d at 1182 (citing Boykin, 395 U.S. at 243 n.5) (noting
that for a plea to be constitutionally valid, the respondent's admission must be an "intentional
relinquishment o1 abandonment of a known right or privilege.") The Pennsylvania Rules of
Juvenile Court Procedure also require the court o administer a colloquy prior to accepling an
admission, to ensure that the admission is made voluntarily and knowingly. PaRJ.C.P. No. 407.
As described supra, Ciavarella was repeatedly reminded that his practices in allowing
youth to proceed without counsel and without a valid waiver of counsel, and of taking
admissions that were neither voluntary nor knowing and intelligent as the bases of adjudications,

violated the United States Constitution, the Pennsylvania state constitution, Pennsylvania’s
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Juvenile Act and the Pennsylvania Rules of Tuvenile Court Procedure. Indeed, after the Superior
Court’s ruling in A.M., Ciavarella vowed never 10 do it again. But he did. The cases described
in the Statement of the Case supra, the findings of the Special Master, as well as the allegations
in the four lawsuits currently pending in the U.S. District Court for the Middle District of
Pennsylvaniaw, demonstrate that Ciavarella systematically violated youths” most fundamental
rights. That he committed these violations when he had an undisclosed conflict of interest due to
financial pay-offs from juvenile facilities makes the conduct even more egre gious.

Ciavarella’s unprecedented misconduct evinced an intent that the juveniles be
adjudicated delinquent “by any means necessary,” Martorano, 741 A.2d at 1223, and
was undertaken in «willful disregard of the resulting mistrial, retrial or reversal.”
Breit, 930 P.2d at 803. Consequently, these youth were denied a fair trial and double

jeopardy bars their retrial once their adjudications or consent decrees are vacated.

3. Retrial is barred in the instant case because Ciavarella’s financial
dealings with the placement facilities and his failure to disclose the
conflict was sO egregious that all juveniles who appeared before
Ciavarella were denied their rights to a fair trial

Additionally or in the alternative, Petitioners contend that double jeopardy bars the re-
trial of all youth who were adjudicated delinquent by, or received consent decrees from,
Ciavarella during the same time period, because his conduct in accepting the bribes and not
disclosing the conflict over a period of five years denied these youth a fair trial.

The Pennsylvania Constitution clearly mandates that

e

13 Geg H.T. et al v. Ciavarella et al., No. 09-cv-357 (M.D. Pa.); B.W. et al. v. Powell et al., No. 09-cv-286 (M.D.
Pa.); Conway V. Conahan, No. 06-cv-291 (M.D. Pa.); and Humanik v. Cigvarella et al., No. 09-cv-630 (M.D. Pa.}
(now comsolidated for discovery purposes under No. 09-cv-286). The complaints filed in these federal lawsuits
describe hundreds of cases in which Ciavarella violated youths’ due process rights.
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(b) Justices and judges shall not engage in any activity prohibited by law
and shall not violate any canon of legal or judicial ethics prescribed by
the Supreme Court.

(¢) No justice, judge or justice of the peace shall be paid or accept for he
performance of any judicial duty or for any service connected with his
office, any fee, emolument o1 perquisite other than the salary and
expenses provided by law.

Pa. Const. Art. V, § 17. The Pennsylvania Code of Judicial Conduct in turn states that
(1) Judges should disqualify themselves in a proceeding in which their

impartiality might reasonably be questioned, including but not
limited to instances where:

# % %

(c) they know that they, individually or as a fiduciary, or their
spouse ot minor child residing in their household, have a substantial

financial interest in the subject maiter in controversy ot in a party to
the proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding. ..
Code of Jud. Conduct, Canon 3(c) (2009). This Court has held that recusal is required wherever
there is a substantial doubt as to the jurist’s ability to preside impartially. McF all, 617 A.2d at
713 (citations omitted).

In the instant case, Ciavarella knew that his failure to recuse himself from the trials of
these juveniles when he had accepted payments from some of the same facilities to which he
placed them was an untenable conflict of interest. Ciavarella also knew that as a matier of law,
such egregious conflict was certain grounds for reversal of the youth’s adjudications, see McFall,

supra, and continued to preside over these cases in willful disregard of that fact. For that reason,

these youth should not be re-pro secuted.®

4 In McFall, this Court remanded all the cases for new trials after vacating the delinquency adjudications and
criminal convictions. 617 A.2d at 714. Tt should be noted that appellants in McFall sought new trials, 617 Aldat
710, and there is nothing in the record that suggests that once remanded, the parties filed motions with the trial court
to dismiss on double jeopardy grounds.
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C. Double Jeopardy bars retrial of Petitioners’ cases once Special
Master vacates the adjudications and consent decrees due to
prosecutorial misconduct; the district attorney failed to raise
objections or report the persistent violations of due process in
Ciavarella’s courtroom

Additionally or in the alternative, the repeated failure of the Luzerne County District
Atiorney’s Office to either object to or challenge the five-year pattern and practice of due
process violations in the juvenile court constituted prosecutorial misconduct such that retrial
should be barred.”

“In advocating the cause for [the] Commonwealth, prosecutors are to seek justice, not
only convictions.” Com. v. Cherry, 378 A.2d 800, 803 (Pa. 1977) (citations omitted). A

prosecutor

is the representative not of an ordinary party to a controversy, but of a
sovereignty whose obligation to govern impartially is as compelling as
its obligation to govern at all; and whose interest, therefore, in a criminal
prosecution is not that it shall win a case, but that justice shall be done.
As such, be is in a particular and very definite sense the servant of the
law... .

Berger v. United States, 295 UJ.S. 78, 88 (1935). See also ABA Standards For Criminal Justice,
The Prosecution Function, Standard 3-1.2(c) (3d ed. 1993) (“ABA Prosecution Function
Standard) (stating that “[t]he duty of the prosecutor is to seek justice, not merely to convict”).

Moreover,

the prosecutor must assume the role of guardian against injustice and
corruption. It is unacceptable to turn a deaf ear to suspicions of
misconduct. [There is] a duty on the prosecutor to follow through when
there is reasonable suspicion of misconduct by a member of the
judiciary. When judicial scandals are uncovered, they become an
indictment of the entire criminal justice system, creating a public
perception that all those involved in the system are corrupt. Because of

15 Undersigned counsel are in no way stating or implying that the district attorney’s office had knowledge or
suspicion of the former judges’ financial conflicts.
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the prosecutor’s close contact with the judiciary, he has the best

opportunity to observe suspicious patterns of behavior. Because of the

prosecutor’s role in the criminal justice system, he has the obligation to

investigate and address the misconduct with at least the vigor and

resources of any other allegations of corruption within the jurisdiction.
National District Attorneys Ass’n, NATIONAL PROSECUTION STANDARDS 85 (2“" ed. 1991). See
also ABA Prosecution Function Standard 3-1.2(d) (“When inadequacies or injustices in the
substantive or procedural law come to the prosecutor’s attention, he or she should stimulate
efforts for remedial action.”)

As described in Part T1.B.2, supra, the law with regard to youths’ due process rights is
well established. The district attorney had a duty to object to, or at least report to outside
authorities, Ciavarella’s consistent denial of their rights. In standing silent as the court allowed
youth to proceed without counsel and adjudicated them on the basis of constitutionally deficient
admissions, the prosecutors evinced a an intent that the juveniles be adjudicated delinquent “by
any means necessary,” Martorano, 741 A.2d at 1223, and acted in “willful disregard of the
resulting mistrial, retrial or reversal.” Breit, 930 P.2d at 803. As the Pennsylvania Supreme
Court has noted, “a fair trial is not simply a lofty goal, it is a constitutional mandate... and where
that constitutional mandate is ignored and subverted by the Commonwealth, we cannot simply
turn a blind eye and give the Commonwealth another opportunity.” Martorano, 741 A.2d at
1223 (internal quotations and citations omitted). For at least five years, the Luzerne County
District Attorney’s Office turned a blind eye to the improprieties in Ciavarella’s courtroom and,

therefore, it should be denied an opportunity to re-prosecute those youth whose rights were

violated.
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CONCLUSION

WHEREFORE, for the foregoing reasons and any other reasons that may appear to this
Court, Petitioners respectfully request that the Court order that the adjudications and consent
decrees of all juveniles who appeared before Ciavarella between 2003 and May 2008 be vacated

and expunged, and that the Court further order that the re-trial of all such juveniles is barred.

Respectfully submitted,

Marsha L. Levick, Esq.
Lourdes M. Rosado, Esq.
Attorneys for Petitioners

JUVENILE LAW CENTER
1315 Walnut Street, Suite 400
Philadelphia, PA 19107

(215) 625-0551 (phone)
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DATED: June 9, 2009
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